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DECISIONS 

OF  THE 

SUPREME    COURT 

OP  THE 

STATE  OF  ILLINOIS, 

OF  CASES  ARGUED  AT 

APRIL  TERM,  1861,  AT  OTTAWA. 


Charles  R.  Carroll,  Appellant,  vs.  Charles  Ballance,  Ap- 
pellee. 

Appeal  from  Peoria. 

1.  A  mortgagee  may  recover  in  ejectment  against  the  mortgagor,  or  those 

claiming  under  him,  for  an  installment  of  the  mortgage  debt  past 
due,  without  notice  to  the  party  in  possession  to  quit,  before  action 
brought.     > 

2.  A  lease  of  premises  becomes  merged  in  the  fee,  when  they  both  unito 

in  the  same  person. 

3.  A  mortgagee  may  proceed  against  the  mortgagor  by  other  methods 

than  by  scire  facias  for  installments  past  due;  by  sci.  fa.  he  must 
wait  until  all  are  due. 

This  was  an  action  of  ejectment,  brought  by  Ballance  against 
Carroll,  in  the  circuit  court  of  Peoria  county,  to  recover  the 
following  described  real  estate:  "All  of  lot  three,  in  block 
forty-seven  of  Ballance's  addition  to  Peoria,  together  with 
certain  adjoining  ground,  enclosed  and  occupied  therewith, 
described  and  bounded  as  follows,  to  wit:   Beginning  at  a 
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point  in  the  southwest  line  of  said  lot,  127  feet  southeast  of 
the  lower  line  of  Water  street;  thence  to  a  point  in  Ballance's 
avenue,  as  the  same  is  represented  on  the  recorded  plat  of  said 
addition,  150  feet  below  Water  street;  thence  along  down  said 
avenue  to  the  Illinois  river;  thence  up  said'  river  to  the  line 
between  lots  three  and  four  of  said  addition;  thence  along  up 
said  line  to  the  place  of  beginning ;  excepting  so  much  of  said 
above  described  real  estate  as  is  included  in  French 
[10]  claims  No.  tioenty-nine  and  thirty -three,  as  the  same 
were  surveyed  and  platted  by  Joseph  C.  Brown,  United 
States  deputy  surveyor." 

The  defendant  pleaded  the  general  issue,  and  the  cause  was 
tried  by  jury. 

The  jury  found  the  defendant  guilty,  and  judgment  was 
entered  on  the  verdict. 

On  the  trial,  the  plaintiff  offered  in  evidence  a  mortgage 
executed  by  William  Kellogg,  which  is  as  follows: 

"  This  deed,  made  this  5th  day  of  November,  1855,  between 
William  Kellogg  of  the  first  part,  and  Charles  Ballance  of  the 
second  part  (both  of  Peoria),  witnesseth,  that  the  said  party 
of  the  first  part,  for  and  in  consideration  of  one  dollar  in  hand 
paid,  and  the  further  consideration  hereinafter  contained,  has 
bargained,  sold  and  conveyed,  and  by  these  presents  does  bar- 
gain, sell  and  convey,  unto  the  said  party  of  the  second  part, 
the  following  described  piece  of  land,  to  wit:  "  (Here  follows 
a  description  of  all  the  lands  embraced  in  the  declaration ;  and 
said  description  includes  also  the  two  French  claims,  ex- 
cepted from  the  description  in  the  declaration.)  "  Together 
with  all  the  appurtenances  thereto  belonging,  or  in  anywise 
appertaining;  to  have  and  to  hold  the  said  tract  of  land  and 
appurtenances  to  the  said  Ballance,  his  heirs  and  assigns,  for 
his  and  their  own  proper  use  and  behoof  forever.  Provided, 
however,  and  upon  this  express  condition,  that  whereas  the 
said  Ballance  has  on  this  day  sold  to  said  Kellogg  the  above 
described  premises  for  the  sum  of  forty  thousand  three  hun- 
dred and  twenty  dollars,  three  thousand  of  which  has  been 
paid  in  hand,  and  ten  promissory  notes  have  been  executed  by 
10 
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said  Kellogg  to  said  Ballance  for  the  residue,  of  three  thous- 
and seven  hundred  and  thirty-two  dollars  each,  all  bearing 
even  date  herewith,  and  the  first  payable  on  the  first  day  of 
April,  1857,  and  each  of  the  others  payable  one  year  later. 
Now,  therefore,  if  the  said  Kellogg  shall  well  and  truly  pay 
said  several  promissory  notes,  according  to  the  tenor  and  effect 
thereof,  then  the  above  conveyance  to  be  null,"  etc. 

The  plaintiff  then  offered  in  evidence  the  ten  promissory 
notes  mentioned  in  the  mortgage.  The  defendant  objected, 
and  excepted  to  the  admission  of  the  mortgage  and  notes  in 
evidence. 

The  plaintiff  called  Henry  M.  Kellogg,  who  testified  that 
William  Kellogg  died  November  15th,  1858;  that  he  was  in 
possession  of  the  premises  described  in  the  mortgage  at  the 
time  of  his  death ;  that  Carroll  and  he  claimed  the  possession 
of  the  premises  under  the  right  of  William  Kellogg;  that  after 
Kellogg's  death,  witness  and  his  brother  Urial  took  posses- 
sion of  premises  as  administrators  of  William  Kellogg; 
remained  in  possession  about  one  year;  that  they  after-  [11] 
wards  leased  to  defendant  Carroll  that  portion  of  said 
premises  that  they  retained  possession  of,  having  been  turned 
ont  of  the  possession  of  one  and  part  of  another  French  claim 
lot  previous  to  their  leasing  to  the  said  defendant;  that  Carroll 
had  been  in  possession  under  the  lease  from  them  since  No- 
vember, A.  D.  1859;  that  the  lots  of  which  they  were  dispos- 
sessed constituted  a  portion  of  the  land  embraced  in  the  de- 
scription in  the  plaintiff's  mortgage  offered  in  evidence,  but 
was  excepted  in  the  declaration. 

A  witness,  called  by  plaintiff,  identified  the  land,  and  stated 
that  the  land  claimed  was  included  in  the  mortgage;  but  that 
the  declaration  did  not  include  the  French  claims. 

It  was  proved  that  Ballance  told  Henry  M.  Kellogg  that  he 
wanted  payment  of  the  notes  or  possession  of  the  property; 
Kellogg  said  he  was  waiting  for  his  brother  to  come  on  from 
New  York,  and  when  he  arrived,  something  should  be  done; 
that  defendant  Carroll  was  in  possession  of  the  land  at  the 
time;   heard  nothing  said  at  the  time  about   French  claim 

11 
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suits,  defendant  was  told  that  plaintiff  would  like  to  get  pos- 
session without  trouble. 

The  defendant  offered  in  evidence  a  lease  from  Charles  Bah 
lance  to  A.  S.  Cole,  dated  January  22,  1844,  which  lease  cov- 
ers a  portion  of  the  land  described  in  the  mortgage  and  de- 
claration, and  includes  all  the  land  covered  by  the  French 
claims  aforesaid.  The  lease  was  for  a  term  of  ten  years,  re- 
serving a  yearly  rent  of  fifty  dollars,  payable  the  18th  of  July 
in  each  year,  with  a  right  on  the  part  of  the  lessor  to  reenter 
in  case  of  failure  to  pay  the  rent ;  the  lessee  to  have  the  privi- 
lege of  renewal  of  the  lease  every  five  years  after  its  expira- 
tion, at  a  price  to  be  agreed  upon,  or  determined  by  arbitra- 
tors, also  of  removing  buildings  and  improvements  put  on  by 
him. 

Cole  assigned  this  lease  to  Sylvanus  Thompson. 

On  the  21st  of  January,  1854,  the  lease  was  renewed  to  Rich- 
ard Gregg  &  Co. 

Sylvanus  Thompson  having  died,  his  executors  —  Harriet 
J.  Thompson  and  Richard  Gregg  —  assigned  said  lease  to  Wil- 
liam Kellogg. 

The  execution  of  the  lease,  assignments,  extension,  etc.,  and 
the  death  of  Thompson  previous  to  September  25,  1854,  and 
the  appointment  of  Thompson  and  Gregg  as  his  executors, 
were  admitted  by  the  plaintiff. 

The  defendant  offered  in  evidence  a  deed  from  Charles  Bal- 
lance to  William  Kellogg,  dated  November  5,  1855. 

This  deed  describes  the  same  land  embraced  and  de- 
[12]      scribed  in  the  plaintiff's  mortgage,  and  includes  the 
French  claims  before  mentioned. 

The  defendant  next  offered  in  evidence  a  record  of  the  cir- 
cuit court  of  the  United  States  for  the  northern  district  of 
Illinois  in  ejectment:  William  P.  Bryant,  plaintiff,  &nd  Hich- 
ard  Gregg,  defendant.     For  French  claim,  No.  (29). 

The  record  shows  that  suit  was  commenced  on  the  12th  of 
January,  1854. 

That  a  verdict  and  judgment  were  rendered  in  favor  of  the 
plaintiff  on  the  10th  of  October,  1857,  Charles  Ballance,  the 
12 
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plaintiff  in  this  suit,  approving  and  acting  as  attorney  for  the 
defendant. 

On  the  3d  day  of  May,  A.  D.  1859,  a  writ  of  possession  was 
issued  upon  this  judgment,  and  on  the  5th  day  of  May,  A.  D. 
1859,  this  writ  was  executed  by  delivering  possession  of  said 
premises  to  the  plaintiff. 

The  defendant  then  offered  in  evidence  the  record  of  a  judg- 
ment and  proceedings  in  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Illinois  in  ejectment;  Edward  P. 
Tesson,  plaintiff,  and  Richard  Gregg,  defendant.  For  the 
undivided  half  French  claim,  No.  (33). 

The  suit  was  commenced  and  the  declaration  served  April 
7,  1854. 

Charles  Ballance,  the  plaintiff  in  this  suit,  appeared,  plead- 
ed, and  tried  the  cause  for  the  defendant. 

On  the  21st  of  July,  1856,  there  was  a  verdict  and  judgment 
rendered  in  said  cause  in  favor  of  the  plaintiff. 

On  the  3d  day  of  May,  A.  D.  1859,  a  writ  of  possession  was 
issued  upon  this  judgment,  and  on  the  5th  day  of  May,  A.  D. 
1859,  this  writ  was  executed  by  delivering  possession  of  said 
premises  to  the  plaintiff. 

Defendant  then  offered  in  evidence  a  lease  of  the  undivided 
half  of  claim  (33)  from  Edward  F.  Tesson,  and  a  lease  of 
claim  (29)  from  William  P.  Bryant  to  William  S.  Moss,  A.  C. 
Harding,  James  Knox,  Urial  H.  Kellogg,  Henry  M.  Kellogg, 
each  bearing  date  May  6,  1859. 

Defendant  then  offered  to  prove  that  Kelloggs  and  defend- 
ant Carroll,  since  the  execution  of  said  leases,  had  occupied 
the  premises  described  in  the  leases  under  said  leases,  and 
that  the  French  claims  (33)  and  (29)  recovered  in  the  eject- 
ment suits  aforesaid,  and  from  which  the  defendant  in  said 
suits  and  those  claiming  under  him,  had  been  ousted  by  and 
under  the  writs  of  possession  given  in  evidence  by  defendant, 
constitute  a  large  majority  in  value  of  the  land  described  in 
the  plaintiff's  deed  to  William  Kellogg,  and  in  the  mort- 
gage offered  in  evidence  by  the  plaintiff,  and  that  they  [13], 
are  worth  the  sum  of  $20,000;  that  Ei  chard  Gregg, 
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against  whom  the  recovery  was  had  in  said  suits,  was  the 
plaintiff's  tenant  at  the  time  said  suits  were  instituted,  and 
that  he  claimed  title,  and  was  defended  under  the  same  title 
that  the  plaintiff  had  and  claimed,  when  he  sold  and  con- 
veyed to  said  William  Kellogg  by  his  deed  of  November  5, 
1855. 

The  defendant  then  admitted  that  the  land  recovered  in  the 
suits  of  Bryant  v.  Gregg  and  Tesson  v.  Gregg,  though  em- 
braced in  and  constituting  a  portion  of  the  land  described  in 
plaintiff's  mortgage  given  in  evidence,  and  in  plaintiff's  deed 
to  William  Kellogg,  constituted  no  portion  of  the  land  claimed 
or  described  in  the  plaintiff's  amended  declaration. 

The  court,  on  motion  of  the  plaintiff,  excluded  all  the  de- 
fendant's evidence  offered  in  the  suit,  and  withdrew  the  same 
from  the  consideration  of  the  jury. 

To  all  of  which  the  defendant  excepted. 

The  court,  at  the  plaintiff's  request,  instructed  the  jury  as 
follows : 

If  the  jury  believe,  from  the  evidence,  that  the  lands  de- 
scribed in  plaintiff's  declaration  were  and  are  included  in  and 
constitute  a  portion  of  the  land  described  in  the  mortgage  of 
William  Kellogg,  offered  in  evidence;  that  William  Kellogg 
was,  at  the  execution  of  said  mortgage,  in  possession  of  the 
premises  described  in  the  declaration,  and  continued  in  such 
possession  until  the  time  of  his  death;  that  immediately  after, 
Henry  M.  Kellogg  and  Urial  Kellogg,  as  administrators  of 
said  William  Kellogg,  entered  into  the  possession  of  said 
premises  described  in  said  declaration,  claiming  them  only 
under  the  right,  title  and  interest  of  said  William  Kellogg; 
that  afterwards  the  said  Henry  M.  Kellogg  and  Urial  Kellogg 
leased  said  premises  described  in  the  declaration  to  the  defend- 
ant; and  that  said  defendant  was  in  possession  of  said  premises 
described  in  the  declaration,  at  the  time  of  the  commencement 
of  this  suit,  and  that  before  the  commencement  of  this  suit 
the  said  William  Kellogg  and  his  legal  representatives  had 
made  default  in  the  payment  of  two  or  more  installments  of 
the  money  secured  to  be  paid  by  the  said  mortgage,  then  the 
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jury  must  find  the  defendant  guilty  of  unlawfully  withholding 
the  possession  of  the  premises  claimed  in  the  declaration  from 
the  plaintiff. 

If  the  jury  believe,  from  the  evidence,  that  the  only  title 
which  the  plaintiff  in  this  cause  has  established  to  the  premises 
in  controversy  is  by  virtue  of  the  mortgage  offered  in  evidence, 
and  a  default  on  the  part  of  the  mortgagor  and  his  legal  rep- 
resentatives in  the  payment  of  a  part  of  the  money  secured  to 
be  paid  by  said  mortgage,  then,  if  the  jury  find  for  the 
plaintiff  upon  the  other  facts  sought  to  be  proved  in  [14] 
this  cause  under  the  foregoing  instructions,  they  will 
find  that  the  title,  which  the  plaintiff  in  this  cause  has  estab- 
lished, is  an  estate  in  fee,  subject  to  be  defeated  by  the  per- 
formance of  the  condition  of  the  mortgage  offered  in  evidence. 

To  which  the  defendant  excepted. 

Defendant  asked  the  following  instructions,  which  the  court 
denied: 

That  no  action  of  ejectment  can  be  maintained  upon  the 
mortgage  given  in  evidence  until  the  whole  of  the  mortgage 
money  has  become  due  and  remains  unpaid. 

That  the  plaintiff  cannot  maintain  this  action  on  this  mort- 
gage unless  upon  a  failure  by  the  mortgagor  to  pay  some  in- 
stallment, and  the  plaintiff  has  given  notice  of  a  forfeiture  for 
such  failure. 

That  no  action  of  ejectment  can  be  maintained  on  this  mort- 
gage until  the  conditions  of  the  mortgage  have  been  broken 
by  the  mortgagor,  and  six  months'  notice  has  been  given  him 
to  quit  the  possession  of  the  premises. 

That  no  such  action  can  be  maintained  until  the  conditions 
of  the  mortgage  have  been  broken,  and  reasonable  notice  to 
quit  has  been  given  by  the  mortgagee  to  the  mortgagor,  or 
those  claiming  under  him. 

That  if  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant, at  the  date  of  the  service  of  the  declaration  in  this  cause, 
was  in  possession  of  the  premises  under  the  lease  to  Cole,  and 
the  assignments  of  the  same,  claiming  as  a  tenant  and  occupy- 
ing under  said  lease  and  assignments,  the  plaintiff  cannot  re- 

15 


16  OTTAWA, 


Carroll  vs.  Ballance. 


and  they  so  remain  respectively,  until  the  land  is  redeemed 
or  the  equity  foreclosed.  As  a  consequence  of  this,  results 
the  doctrine  that  the  mortgagee  may  maintain  ejectment 
against  the  mortgagor  before  condition  broken  and  turn  him 
out  of  possession.  To  avoid  this,  most  English  mortgages 
contain  a  clause,  that  until  default  made,  the  mortgagor,  his 
heirs,  etc.,  may  hold  and  enjoy  the  land  and  receive  the  prof- 
its, without  interruption  by  the  mortgagee  or  his  heirs. 

The  interest  of  the  mortgagee  is  regarded  there,  and  in 
many  of  the  states,  as  an  estate,  and  may  be  conveyed  by  him 
to  third  persons  by  any  of  the  usual  modes  of  conveyance. 
Being  a  mortgage  in  fee,  it  must  follow  that  he  has  the  legal 
title  to  the  estate,  and  consequently  the  same  right  to  transfer 
it  by  deed,  that  he  has  to  convey  by  deed  the  legal  title  of  any 
other  real  estate,  subject  only  to  the  right  of  redemption 
existing  in  the  mortgagor.  Givan  v..  Doe  ex  dem.  Tout,  7 
Blackf.,  210. 

In  other  states,  holding  the  mortgagor  to  be  the  owner  of 
the  land,  not  only  as  against  third  persons,  but  as  against  the 
mortgagee,  it  is  decided  that  a  conveyance  by  the  mortgagee, 
intended  to  pass  the  interest  of  the  mortgagee  as  an  estate, 
and  not  as  a  security  merely  for  a  debt  due,  would  be  wholly 
inoperative.  Wilson  v.  Thorp,  2  Cow.,  145 ;  Jackson  ex  dem. 
Titus  et  al.  v.  Myers,  11  Wend.,  533. 

In  Jackson  ex  dem.  Curtis  v.  JBronson,  19  Johns.,  325, 
which  was  an  ejectment  by  the  mortgagor  against  the  assignee 
of  the  mortgagee,  the  court  held  that  the  mortgagee  had  a 
mere  chattel  interest,  and  the  mortgagor  must  be  considered 
the  proprietor  of  the  freehold.  The  mortgage  is  deemed  a 
mere  incident  to  the  bond,  or  as  security  for  the  debt;  and  the 
assignment  of  the  interest  of  the  mortgagee  in  the  land  is  a 
nullity. 

In  Runyon  v.  Mersereau,  11  id.,  534,  it  was  held  that  the 
mortgagor,  or  a  purchaser  of  the  equity  of  redemption  may 
maintain  trespass  against  the  mortgagee,  or  against  a  person 
cutting  wood  under  his  license  off  the  mortgaged  premises. 
The  freehold  is  in  the  mortgagor,  and  in  an  action  of  trespass 
is 
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by  a  mortgagor  against  a  mortgagee,  if  the  defendant 
pleads  liberum  tenementum,  the  plaintiff  may  reply      [17] 
that  the  freehold  is  in  himself. 

In  Gardner  v.  Hart,  3  Denio,  232,  the  court  said,  a  mort- 
gage creates  a  specific  lien  on  the  land  mortgaged,  the  same  as 
a  judgment  duly  docketed  creates  a  general  lien  on  the  land  of 
the  judgment  debtor.  But  the  mortgagee,  as  such,  has  no 
title  to  the  land  mortgaged ;  he  has  neither  jus  in  re  nor  ad 
rem,  but  a  mere  security  for  his  debt,  the  title  to  the  land, 
notwithstanding  the  mortgage,  remaining  in  the  mortgagor. 

This  court  has  held,  in  accordance  with  the  rulings  of  the 
English  courts  of  common  law  jurisdiction,  that  as  an  inci- 
dent to  this  ownership  in  the  mortgagee,  he  can  enter  before 
condition  broken  or  bring  ejectment.  He  is  considered  the 
owner  of  the  fee,  having  the  jus  in  re  as  well  as  ad  rem,  and 
being  so,  is  entitled  to  all  the  rights  and  remedies  which  the 
law  gives  to  such  an  owner.  Delahay  v.  Clement,  3  Scam., 
202;  Vansant  v.  Allmon,  23  111.,  33. 

There  seems,  *to  one  member  of  this  court  at  least,  great 
propriety  in  a  distinction  which  might  be  made,  though  the 
books  do  not  recognize  it,  between  a  mortgage  executed  for 
money  loaned,  or  for  the  performance  of  some  other  obligation, 
where  the  consideration  passes  from  a  stranger  to  the  owner 
of  the  land  mortgaged,  and  a  mortgage  executed  to  secure  the 
payment  of  the  purchase  money  of  the  land  itself,  which  are 
quite  as  common  in  the  transactions  of  the  day  as  those  given 
on  the  actual  loan  of  money.  In  the  first  class  of  cases,  a 
mortgage  may  properly  be  regarded  as  an  incident,  or  security 
merely  for  the  repayment  of  the  money  actually  loaned,  the 
lender  never  having  had  an  interest  in  the  land  mortgaged  as 
security. 

A  mortgage  of  the  other  description,  given  to  secure  the 
payment  of  the  purchase  money  of  the  land  itself,  ought  to 
be  regarded  as  something  more  than  a  mere  security  for  money 
loaned,  no  money  being  in  fact  loaned.  The  vendor  of  land, 
by  his  deed,  clothes  his  grantee  with  power  to  enter  and  take 
possession  of  the  land  —  to  grant  it  away  to  strangers  —  to 
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deprive  the  vendor  of  all  use  of  it.  The  mortgage  is  executed 
to  secure  the  vendor  in  the  purchase  money,  on  the  promise 
of  which,  at  a  certain  day,  he  surrenders  the  possession  to 
the  mortgagor.  ISTow,  different  considerations  operate  upon 
the  parties  in  these  cases.  In  the  first,  the  mortgagee  only 
stipulates  for  a  prompt  return  of  his  money  —  his  only  con- 
sideration is,  that  the  security  shall  be  ample,  and  it  is,  in 
practical  life,  rarely  if  ever  understood  by  the  parties  to  such 
a  mortgage,  to  pass  the  title  in  fee  of  the  land  to  the  mort- 
gagee, so  as  to  vest  in  him  the  power  to  enter  on  condition 
broken,  or  bring  ejectment  and  turn  the  mortgagor  out 
[18]  of  possession.  The  debt  may  be  very  trifling  in  com- 
parison to  the  value  of  the  land  mortgaged,  and  so  long 
as  its  ultimate  payment  is  fully  secured,  such  mortgagee 
should  be  content  with  the  usual  remedies  allowed  him  by  the 
law  —  to  proceed  by  scire  facias  under  the  statute,  or  by  bill 
in  equity  for  a  strict  foreclosure,  or  for  a  foreclosure  and  sale, 
or  by  suit  on  the  note,  and  thus  receive  the  full  benefit  of 
what  the  parties  intended  should  be  security.  In  justice  and 
equity  his  principal  right  is  to  his  money  only. 

In  the  other  class  of  cases,  and  they  are  perhaps  the  most 
numerous  in  this  state,  something  more  than  mere  security 
must  be  in  contemplation  of  both  parties.  The  title  to  the 
fee  ought  not  to  be  held  as  having  passed  absolutely  out  of  the 
vendor.  It  is  in  him  when  he  sells,  and  should  be  considered 
as  passing  out  of  him,  only  by  the  payment  of  the  purchase 
money.  There  would  seem  to  be  great  propriety  in  conceding 
to  such  a  mortgagee  all  the  rights  the  true  owner  of  the  fee 
can  exercise  —  the  right  of  entry,  or  the  action  of  ejectment 
on  condition  broken,  and  not  before.  It  is  his  estate,  the  title 
to  which  he  has  never  in  fact  parted  with,  except  upon  a  con- 
dition which  has  not  been  performed.  It  is  then  but  sheer 
justice  that  the  possession  should  be  restored  to  him. 

But  the  law  makes  no  distinction,  and  we  canvmake  none. 

The  next  question  is,  the  mortgagor  being  in  possession,  is 
he  entitled  to  notice  to  quit  before  suit  brought? 

This  depends  on  the  relation  subsisting  between  the  mort- 
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gagee  and  mortgagor,  and  this  has  never  yet  been  specially 
defined  or  authoritatively  determined.  The  appellant's  coun- 
sel contends  that  he  is  a  tenant  from  year  to  year.  We  think 
no  court  has  gone  so  far  as  to  say  that.  The  relation  is  ad- 
mitted to  be  sui  generis  and  altogether  anomalous.  "What  the 
true  relation  is  has  been  much  discussed.  He  has  been  called 
tenant  at  will,  quasi  tenant  at  will,  tenant  at  sufferance,  agent, 
receiver,  yet  wanting  in  some  of  the  essentials  of  each.  He 
has  never  been  considered  a  tenant  from  year  to  year,  except 
as  it  may  be  so  inferred  from  the  cases  cited  from  New  York, 
Jackson  v.  Zoughead,  2  Johns.,  75,  especially,  which  is  the 
leading  case.  Judge  Livingston,  who  delivered  the  opinion 
in  that  case,  said,  that  it  was  not  deemed  necessary  to  ascer- 
tain what  relation  the  mortgagor  held  to  the  mortgagee, 
whether  as  tenant  at  sufferance  or  at  will,  or  from  year  to 
year.  That  as  a  rule  of  practice,  the  court  would  require  in 
such  cases, a  notice  of  six  months;  and  that  decision  has  been 
followed  since.     Bennett  v.  Zampson,  17  id.,  300. 

The  doctrine  in  England  is,  as  we  find  it  declared  by  Lord 
Mansfield,  in  the  case  of  Keech,  Zessee  of  Warne,  v.  Hall, 
Dough,  21,  that  when  the  mortgagor  is  left  in  possession, 
the  true  inference  to  be  drawn  is,  an  agreement  that  he  [19] 
shall  possess  the  premises  at  will  in  the  strictest  sense, 
and  therefore  no  notice  is  ever  given  him  to  quit,  and  he  is 
not  even  entitled  to  reap  the  crop  as  other  tenants  at  will  are, 
because  all  is  liable  to  the  debt;  on  payment  of  which  the 
mortgagee's  title  ceases. 

And  in  Thunder  on  the  demise  of  Weaver  v.  Belcher,  3 
East,  221  [449],  Lord  Ellenborotjgh  held  that  a  mortgagor  was 
no  more  than  a  tenant  at  sufferance,  not  entitled  to  notice  to 
quit.  In  most  of  the  American  courts  this  doctrine  is  recog- 
nized. Brown  v.  Cram,  1  ST.  H.,  169;  Newell  v.  Davis,  3 
Mass.,  152;  Colman  v.  Packard,  16  id.,  39;  Reed  v.  Davis, 
4  Pick.,  216;  Blaney  v.  Bearce,  2  GreenL,  132;  Welch  v. 
Adams,  1  Met.,  494;  Shute  v.  Greaves,  7  Blackf.,  1;  Zyman 
v.  Mower,  6  Yt.,  345. 

One  good  criterion  of  the  nature  of  a  mortgagor's  interest  is 
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found  in  the  case  of  Keech  v.  Hall,  and  recognized  in  the  case 
of  Jones  v.  Thomas,  8  Blackf.,  428,  and  that  is,  that  the  mort 
gagor  cannot  take  the  emblements,  even  when  expelled,  with- 
out  warning  by  the  mortgagee,  as  a  tenant  at  will  could.  This 
being  so,  he  cannot  be  regarded  as  a  tenant  at  will,  and  the 
decisions  which  put  his  possession  on  that  footing  cannot  be 
correct,  for  although  the  mortgagor  holds  the  premises  by  the 
sufferance  of  the  mortgagee,  yet  he  does  not  hold  of  him,  and 
as  the  peculiar  relation  of  tenure  is  not  created,  the  mortgagor 
cannot  properly  be  described  as  a  tenant  at  will.  Mayo  v. 
Fletcher,  14  Pick.,  530. 

The  point  has  never  come  directly  before  this  court  for  a 
decision.  We  are  inclined  to  the  opinion  that  there  is  really 
no  tenancy  of  any  kind  created  by  the  mortgage.  The  mort- 
gagee may  consider  the  mortgagor  as  his  tenant  for  some  pur- 
poses, or  a  trespasser,  or  person  holding  without  right.  It  is 
an  inference  from  the  facts  and  circumstances.  He  is  not 
such  a  tenant  as  to  be  entitled  to  a  notice  to  quit.  The  only 
case  decided  by  this  court  bearing  on  this  point  is  the  case  of 
Prentice  v.  Wilson,  14  111.,  91. 

It  is  there  held  as  a  general  principle,  where  a  party  acquires 
the  possession  of  land  under  an  executory  contract  to  purchase, 
the  vendor  cannot  maintain  ejectment  against  him,  until  he 
has  demanded  possession  or  given  him  notice  to  quit,  but  if 
he  repudiates  the  contract  under  which  he  obtained  the  pos- 
session, or  fails  to  comply  with  its  terms,  the  seller  is  at  liberty 
to  treat  the  contract  as  rescinded,  and  regain  the  possession 
by  an  action  of  ejectment,  a  demand  of  possession  or  notice  to 
quit  being,  in  such  case,  unnecessary. 

As  to  the  other  points  made  by  the  appellant,  that  he  was  in 

possession  under  a  lease  theretofore  executed  by  the 

[20]      appellee,  it  appeared   in   evidence   that  the  premises 

.  were,  many  years  previous  to  the  suit,  leased  by  the 

appellee  to  one  Cole,  who  assigned  to  Thompson,  and  he  to 

one  Gregg,  and  he  to  Kellogg,  who  afterwards  purchased  the 

fee  and  executed  the  mortgage.     The  lease  then  being  owned 

by  Kellogg,  merged  in  the  deed  of  the  fee  to  him,  and  no 
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person  thereafter  could  claim  under  that  lease  —  it  was  ex- 
tinct. 

As  to  the  fourth  point,  that  the  appellee  had  violated  his 
contract  and  broken  his  covenants,  this  is  attempted  to  be 
made  out,  by  showing  that  portions  of  the  land  conveyed  to 
Kellogg,  and  included  in  the  same  mortgage,  were  recovered 
by  other  adverse  parties  in  ejectment  in  the  United  States  cir- 
cuit court.  This  recovery  did  not  affect  the  land  sued  for,  it 
was  neither  part  or  parcel  of  it,  and  has  not  any  connection 
with  these  premises  for  which  this  suit  was  brought,  nor  does 
it  appear  from  the  evidence  that  there  was  any  complaint 
made  on  that  account,  when  Webb,  as  agent  of  appellee,  de- 
manded payment  of  the  notes. 

The  statute  to  which  appellant  refers  under  the  first  point 
he  makes,  that  a  mortgage  cannot  be  foreclosed  until  the  last 
installment  is  due,  means  only,  that  the  mortgagee  cannot  re- 
sort to  the  proceeding  by  scire  facias,  until  the  last  installment 
is  due.  It  does  not  debar  him  from  resorting  to  other  reme- 
dies. He  may  proceed  personally  against  the  debtor,  on  the 
note,  and  subject  his  general  property  to  the  judgment;  or  he 
may  bring  ejectment  on  condition  broken,  or  make  peaceable 
entry,  or  file  a  bill  in  chancery  for  a  strict  foreclosure,  for  a 
foreclosure  and  sale,  or  if  he  prefers  it,  sue  out  a  scire  facias. 
The  remedies  are  various  and  concurrent  or  successive,  as  may 
be  deemed  proper. 

We  think  it  is  settled  that  a  mortgagee  may  maintain  eject- 
ment, on  condition  broken,  without  notice  to  quit,  and  that 
the  condition  is  broken  when  one  or  more  installments  are  due 
and  unpaid;  because,  the  condition  being  an  entirety,  it  is  in- 
divisible, and  a  failure  to  pay  any  part  of  the  debt  is  a  breach 
of  the  condition. 

On  the  other  point  made  by  appellant,  the  presumption 
must  obtain,  inasmuch  as  the  deed  and  mortgage  bear  one  and 
the  same  date,  that  they  are  but  one  transaction. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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[21]      William  H.  Sackett  et  al.,  Plaintiffs  in  Error,  vs.  Au- 
gustus Mansfield  et  al.,  Defendants  in  Error. 

Error  to  McHenry, 

1.  A  voluntary  deed  of  assignment  for  the  benefit  of  creditors,  containing 

authority  to  the  assiguee,  to  sell  and  dispose  of  the  property  with  all 
convenient  diligence  at  public  or  private  sale,  as  he  may  deem  most 
beneficial  to  the  interests  of  the  creditors,  and  with  all  reasonable 
dispatch  to  collect  the  debts  assigned,  is  not  therefore  fraudulent  and 
void  as  to  creditors. 

2.  A  voluntary  assignment  is  not  vitiated  because  it  delays  creditors;  it 

must  appear  to  have  been  collusively  designed  to  do  so,  and  the  in- 
tent is  a  question  of  fact.  The  good  or  bad  faith  of  the  transaction 
stamps  its  character. 

3.  Wherever  the  law  will  imply  a  discretion,  a  discretion  may  be  given 

in  the  assignment. 

This  was  a  creditors'  bill  filed  in  the  McHenry  circuit  court, 
alleging  that  in  the  year  1859,  plaintiffs  recovered  judgment 
in  the  United  States  circuit  court,  for  the  northern  district  of 
Illinois,  against  Augustus  G.  Mansfield,  for  $647.49  damages 
and  costs,  the  issuance  of  writ  of  fieri  facias,  delivery  to  the 
marshall  and  return  of  "no  property;"  that  there  is  now  due 
the  complainants  the  sum  of  $647.49,  with  interest  from 
February  23,  1859;  that  Mansfield  was  in  the  mercantile 
business  in  1859;  and  that  on  or  about  the  thirteenth  day 
of  February,  Mansfield  made  an  assignment  to  Anson  Sperry 
for  the  benefit  of  the  creditors,  with  preferences,  and  which  as- 
signment is  fraudulent  and  void  as  against  creditors,  because 
it  contains  the  following  provision:  that  the  said  Anson 
Sperry  "  shall  take  possession  of  the  said  property  assigned, 
and  shall,  with  all  convenient  diligence,  sell  and  dispose  of  the 
same,  at  public  or  private  sale,  as  he  may  deem  most  bene- 
ficial to  the  interests  of  the  creditors,  and  shall,  with  all  reas- 
onable dispatch,  collect,  get  in  and  recover  the  debts  assigned," 
etc. 

Bill  asks  that  assignment  may  be  declared  fraudulent  and 
void  as  to  creditors. 
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The  answer  admits  judgment,  execution  and  return ;  ad- 
mits the  making  of  assignment,  annexes  copy  containing  pro- 
visions stated  in  the  bill,  denies  fraud,  and  asks  that  answer  be 
taken  as  demurrer. 

Motion  foi  decree  on  bill  and  answer  denied,  and  exception 
taken. 

The  errors  assigned  are: 

The  assignment  set  out  in  answer  is  fraudulent  and  void  on 
its  face  as  against  creditors. 

The  court  had  jurisdiction  of  the  case. 

The  court,  for  the  reasons  above  stated,  erred  in  denying 
motion  for  decree. 

The  assignment  complained  of  is  as  follows:  [22] 

"  This  indenture,  made  this  thirteenth  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
fifty-eight,  between  Augustus  G.  Mansfield,  of  the  town  of 
Marengo,  county  of  McHenry,  and  state  of  Illinois,  of  the 
first  part,  and  Anson  Sperry  of  the  same  place,  party  of  the 
second  part.  Whereas  the  said  party  of  the  first  part  is  in- 
debted to  divers  persons  in  divers  sums  of  money,  which  by 
reason  of  difficulties  and  misfortunes  he  has  become  un- 
able at  present  to  pay,  and  is  desirous  of  providing  for  the 
payment  thereof  by  an  assignment  of  his  property  and  effects 
for  that  purpose,  not  exempt  to  him  by  the  laws  of  the  state 
of  Illinois:  Now  this  indenture  witnesseth,  that  he,  the  said 
party  of  the  first  part,  in  consideration  of  the  premises,  and  of 
the  sum  of  one  dollar  to  him  in  hand  paid  by  the  said  party 
of  the  second  part,  at  or  before  the  ensealing  and  delivery  of 
these  presents,  the  receipt  whereof  is  hereby  acknowledged, 
hath  granted,  bargained,  sold,  assigned,  transferred  and  set 
over,  and  by  these  presents  doth  grant,  bargain,  sell,  assign, 
transfer  and  set  over  unto  the  said  party  of  the  second  part, 
his  heirs,  executors,  administrators  and  assigns,  all  and  singu- 
lar the  lands,  tenements,  hereditaments  and  appurtenances, 
goods,  chattels,  accounts,  promissory  notes,  debts,  choses  in 
action,  claims,  demands,  property  and  effects  of  every  de- 
scription belonging  to  the  said  party  of  the  first  part  or  in 
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executors,  administrators  or  assigns.  And  for  the  better  and 
more  effectual  execution  of  these  presents,  and  of  the  trusts 
hereby  created  and  reposed,  the  said  party  of  the  first  part 
doth  hereby  make,  constitute  and  appoint  the  said  party  of  the 
second  part  his  true  and  lawful  attorney  irrevocable,  with  full 
power  and  authority  to  do,  transact  and  perform  all  acts,  deeds, 
matters  and  things  which  may  be  necessary  in  the  premises, 
and  to  the  full  execution  of  the  said  trust,  and  for  the  pur- 
poses of  said  trust,  to  ask,  demand,  recover  and  receive  of  and 
from  all  and  every  person  or  persons,  all  the  property,  debts 
and  demands  belonging  and  owing  to  the  said  party  of  the  first 
part,  and  to  give  acquittances  and  discharges  for  the  same, 
and  to  sue,  prosecute  and  defend  for  the  same,  and  to  execute, 
acknowledge  and  deliver  all  necessary  deeds  and  instruments 
of  conveyance,  and  also  for  the  purposes  aforesaid,  or  any  part 
thereof,  to  make,  constitute  and  appoint  one  or  more  attorneys 
under  him,  and  at  his  pleasure  to  revoke  the  same.  Hereby 
ratifying  and  confirming  whatever  the  said  party  of  the  second 
part,  or  his  substitutes,  shall  lawfully  do  in  the  premises. 

"  In  witness  whereof,  the  said  Augustus  G.  Mansfield,  party 
of  the  first  part,  to  these  presents,  has  hereto  set  his  hand  and 
seal  the  day  and  year  first  above  written. 

"  A.  G.  Mansfield."     [seal.] 

E.  S.  Smith  and  E.  A.  Storrs,  for  plaintiffs  in  error. 

A.  Sperry,  for  defendants  in  error. 

Breese,  J.  The  question  presented  on  this  record  is,  Does 
the  following  provision  in  a  deed  of  voluntary  assignment  by 
a  debtor  of  his  property,  for  the  benefit  of  his  creditors,  ren- 
der the  deed  fraudulent  and  void  as  to  creditors?  That  the 
said  assignee  "  shall  take  possession  of  the  said  property  as- 
signed, and  shall,  with  all  convenient  diligence,  sell  and  dis- 
pose of  the  same  at  public  and  private  sale,  as  he  may  deem 
most  beneficial  to  the  interests  of  the  creditors,  and  shall,  with 
all  reasonable  dispatch,  collect,  get  in  and  recover  the  debts 
assigned,"  etc. 

A  very  able  and  learned  argument  has  been  made  to  the 
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court  by  the  counsel  for  the  appellants,  who  are  creditors  of 
the  assignor,  in  which  the  whole  doctrine  of  voluntary  assign- 
ments, from  their  inception,  is  most  elaborately  discussed,  and 
references  made  to  all  the  American  authorities  tending  to 
elucidate  it,  and  the  conclusion  is  forcibly  pressed  upon 
tnis  court  that  such  a  clause  renders  the  assignment  [25] 
ipso  facto  fraudulent  and  void  as  to  creditors.  JN"o 
argument  or  brief  is  submitted  for  the  appellees,  and  we  must 
decide  the  case  without  the  aid  we  would  have  derived  from 
the  labor  of  their  counsel,  had  it  been  directed  to  this  ques- 
tion. We  have  examined  all  the  authorities  cited,  and  have 
had  occasion  heretofore  to  acknowledge  their  force  in  cases 
where  they  properly  applied.  We  have  always  maintained  the 
doctrine  that  new  and  unusual  clauses  in  such  deeds  of  assign- 
ment cast  suspicion  on  them,  and,  to  render  them  valid,  they 
should  contain  an  unconditional  surrender  and  transfer  of  the 
property  for  the  benefit  of  the  creditors  generally,  with  special 
preferences  allowed. 

This  court  has  recognized  the  authority  cited  by  appellants' 
counsel  in  two  cases  which  have  been  before  us.  The  first 
was  the  case  of  Mclntire  v.  Benson  et  al.,  20  111.,  500,  in 
which  we  held  that  a  clause  in  a  deed  of  assignment,  that  the 
assignee  should  execute  the  trust  faithfully  according  to  the 
stipulations  of  the  deed,  being  responsible  only  for  his  actual 
receipts  and  willful  defaults,  made  the  deed  fraudulent  and 
void. 

The  other  case  was  that  of  Bowen  v.  Parkhurst  et  al.,  24 
id.,  257,  cited  and  commented  on  by  the  appellants,  in  which 
we  held  that  a  voluntary  assignment  of  a  debtor  for  the  bene- 
fit of  creditors,  which  authorized  a  sale  of  the  property  as- 
signed, publicly  or  privately,  on  a  credit,  could  not  be  sus- 
tained—  that  it  was  fraudulent  and  void. 

It  is  insisted  that  the  provision  in  this  deed  is  equivalent 
to  a  provision,  that  "the  terms  and  conditions  on  which  the 
property  shall  be  disposed  of  shall  be  in  the  discretion  of  the 
assignee,  and  therefore  he  has  of  necessity  the  power  to  sell 
on  a  credit,  for  the  terms  on  which  personal  property  are 
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usually  sold  are  for  cash,  or  on  credit.  In  support  of  this 
sdew,  many  cases  are  cited  from  New  York,  and  among  them 
the  case  of  Schofeldt  v.  Abemathy,  2  Duer,  533.  The  court 
in  that  case  bases  its  decision  on  the  case  of  Nicholson  v. 
Leavitt,  2  Seld.,  510,  where  it  was  held,  that  a  clause  author- 
izing a  sale  of  the  property  upon  a  credit  rendered  the  deed 
fraudulent  and  void.  This  court  has  decided  in  the  same  way. 
The  court  in  Duer  say,  "  the  words  are  not  the  same,  but  in 
the  meaning  there  is  not  the  slightest  difference.  i  Terms  and 
conditions '  can  only  mean  terms  and  conditions  of  payment, 
and  unless  in  connection  with  the  words  that  follow  in  the 
clause,  they  convey,  by  a  necessary  implication,  a  discretionary 
power  to  sell  upon  credit." 

But  the  provision  in  the  deed  in  that  case  was  wholly  unlike 
the  one  in  this  case,  and  that  case  is  overruled  by  the  decision 
of  the  court  of  appeals  in  the  last  resort,  in  the  case  of  Kel- 
logg v.  Slawson  et  al.,  1  Kern.,  302,  on  which  appel- 
f26]  lants'  counsel  had  commented  freely.  The  chief  justice 
of  that  court,  with  Justice  Johnson,  "  who  delivered  an 
opinion  to  the  same  effect,"  and  all  the  judges  of  the  supreme 
court  concurred  in  the  opinion  pronounced  by  Justice  Parker, 
and  it  has  not  been  disturbed  by  any  subsequent  decision. 
Then,  when  "  the  terms  and  conditions  "  of  sale  are  left  in  the 
discretion  of  the  assignee,  even  in  New  York,  whose  courts 
are  quite  hostile  to  voluntary  assignments,  such  a  clause  does 
not  invalidate  the  deed.  But  contrast  that  provision  with  the 
one  before  us  and  there  will  be  found  but  a  faint  resemblance. 
The  provision  in  that  deed  authorized  the  assignees  to  sell  and 
dispose  of  the  property,  "  upon  such  terms  and  conditions  as 
in  their  judgment  might  appear  best  for  the  interest  of  the 
parties  concerned,  and  convert  the  same  into  money,"  etc.  In 
the  deed  before  us,  this  is  the  provision:  the  said  assignee 
"shall  take  possession  of  the  said  property  assigned,  and  shall, 
with  all  convenient  diligence,  sell  and  dispose  of  the  same  at 
public  or  private  sale,  as  he  may  deem  most  beneficial  to  the 
interests  of  the  creditors,  and  shall,  with  all  reasonable  dispatch, 
collect,  get  in  and  recover  the  debts  assigned,"  etc. 
SO 
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Can  human  ingenuity  torture  the  language  of  this  assign  • 
ment  into  an  authority  to  sell  on  credit?  Does  the  stipulation 
contain  anything  more,  or  confer  greater  or  other  authority 
or  a  larger  discretion  than  the  law  would  imply  without  this 
language?  In  every  assignment,  however  free  from  special 
provisions  it  may  be,  a  certain  amount  of  discretion  is  neces- 
sarily granted  to  the  assignee.  He  is  authorized  generally,  to 
sell  and  dispose  oi  the  property  and  convert  the  same  into 
money;  has  he  not  necessarily,  from  the  very  nature  of  the 
trust  conferred  upon  him,  to  judge  for  himself  when  he  can 
best  convert  the  property  into  money?  The  execution  of  all 
such  trusts  are  under  the  control  of  a  court  of  chancery,  which 
will  compel  the  assignee  to  use  proper  and  reasonable  diligence 
in  converting  the  property  into  money.  Some  delay  of  cred- 
itors is  a  necessary  consequence  of  all  such  assignments,  but 
that  alone  does  not  vitiate  them.  The  delay  must  be  shown 
to  be  the  intent  and  object  of  the  assignment,  not  the  neces- 
sary consequence  of  it.  The  object  and  intent  being  meritor- 
ious to  devote  the  property  to  the  payment  of  creditors,  the 
unavoidable  delay  in  bringing  the  property  to  sale  has  never 
been  considered  as  bringing  such  assignments  within  the 
statute  of  frauds  and  perjuries.  Scates'  Comp.,  541,  sec.  2, 
ch.  44.  Malice,  fraud,  covin,  collusion  or  guile  are  neces- 
sary elements  to  make  up  the  intent  or  purpose  to  delay,  hin- 
der or  defraud  creditors,  and  they  must  be  entertained  by  both 
parties  to  the  deed.  Ewing  v.  MtmMe,  20  111.,  448. 
It  is  a  true  principle,  that  a  party  must  be  understood  [27] 
as  having  intended  that,  which  is  the  necessary  conse- 
quence of  his  acts,  but  it  by  no  means  follows  that  a  general 
assignment  of  property,  made  expressly  for  the  benefit  of 
creditors,  and  with  the  avowed  purpose  of  devoting  the  avails 
of  it  to  them,  was  made  with  malice,  fraud,  covin,  collusion 
or  guile,  with  the  intent  or  purpose  to  delay,  hinder  or  de- 
fraud them.  It  is  a  question  of  fact,  not  a  legal  consequence, 
from  the  acts  done.  This  view  saves  honest  assignments, 
which  have  boen  upheld  by  all  courts.  The  view  taken  by 
appellants  would  destroy  all  of  them ;  not  one  could  escape 
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the  general  wreck,  as  all  necessarily  delay  creditors.  The  real 
question  in  all  such  cases  is,  as  to  the  bona  fides  of  the  trans- 
action. As  this  court  said  in  Mclntwe  v.  Benson,  20  111., 
500,  the  great  and  indispensable  requisites  in  all  voluntary 
assignments  by  debtors  is  good  faith;  the  great  and  fatal  ob- 
jection, fraud,  or  the  intent  to  defraud  creditors,  and  we  might 
have  added,  to  delay  or  hinder  them,  prompted  thereto  by 
malice,  covin,  collusion  or  guile. 

None  of  the  cases  cited  by  the  counsel  for  the  appellants 
are  at  all  like  this  case.  The  stipulation  in  the  deeds  were 
very  different.  This  deed,  made  an  exhibit  in  the  cause,  ful- 
fills, in  our  judgment,  all  the  requirements  of  a  valid  deed  of 
assignment.  It  purports  to  be  an  assignment  for  the  benefit 
of  creditors  with  preferences,  which  are  always  allowed.  It 
is  for  the  benefit  of  the  assignor's  creditors,  and  in  no  sense 
or  degree  for  the  benefit  of  the  assignor  himself,  except  as  to 
the  surplus,  if  any,  after  paying  all  the  debts.  To  effect  this  ob- 
ject, the  property  is  unreservedly  appropriated,  without  any 
contrivance  to  defeat  its  accomplishment.  It  is  free  from  all 
provisions  tending  to  delay,  hinder,  or  defraud  creditors  in  the 
collection  of  their  debts,  and  although  the  effect  may  be  to 
delay  creditors,  such  is  not  its  apparent  object,  nor  is  there 
any  evidence  that  it  was  made  with  any  such  intent;  and  it 
appears  on  its  face  to  be  bona  fide,  with  no  unusual  provis- 
ions in  it,  calculated  to  excite  suspicion  of  its  fairness. 

The  true  test  of  the  validity  of  such  deeds  is,  that  wherev- 
er the  law  would  imply  a  discretion,  such  discretion  may  be 
given  in  the  deed  —  where  a  discretion  is  given  in  the  deed, 
which  the  law  would  not  imply,  the  deed  is  fraudulent  and 
void.  We  are  well  satisfied  the  law  would  give,  by  implica- 
tion, all  the  discretion  to  the  assignee,  which  is  given  by  this 
deed;  it  is  therefore  neither  fraudulent  nor  void.  The  judg- 
ment of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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George   W.   Brown,  Appellant,  vs.  The   People,     f28] 
Appellees. 

Appeal  from   Warren. 

It  is  no  answer  to  a  scire  facias  upon  a  recognizance,  to  say  that  the  person 
for  whose  appearance  the  recognizance  was  given  was  arrested  under 
a  capias  in  another  county.  The  bail  has  ample  power  at  all  times,, 
anywhere  in  the  state,  to  compel  the  appearance  of  his  principal,  ac 
cording  to  the  exigency  of  the  obligation  assumed. 

A  writ  of  scire  facias  upon  a  bail  bond  in  a  criminal  case 
was  issued  from  the  Warren  circuit  court,  against  Levi  Mar- 
quet and  George  W.  Brown,  which  was  returned  to  said 
Warren  circuit  court,  served  upon  the  said  George  W.  Brown, 
and  returned  non  est  inventus  as  to  Marquet. 

The  defendant  Brown  filed  several  pleas  to  scire  facias; 
to  all  which  pleas,  except  the  plea  of  the  general  issue,  the 
plaintiff  below  filed  a  general  demurrer,  which  demurrer  was 
afterwards  sustained  by  said  court  to  all  of  the  pleas.  There- 
upon, by  leave  of  the  court,  the  defendant  below  withdrew  his 
plea  of  general  issue;  whereupon  the  court  rendered  final 
judgment  against  Brown. 

Brown  prayed  an  appeal  to  this  court. 

The  scire  facias  sets  out  that  at  the  November  term,  1856, 
of  the  said  Warren  circuit  court,  the  grand  jury  of  said  county 
returned  into  court  an  indictment  against  Levi  Marquet,  for 
the  crime  of  an  assault  with  an  intent  to  commit  a  rape,  which 
indictment  is  set  out  m  hcec  verba. 

Avers,  that  at  the  same  term,  said  Marquet,  and  George  W. 
Brown,  as  his  security,  entered  into  a  recognizance,  in  open 
court,  in  the  sum  of  $800,  for  the  appearance  of  said  Mar- 
quet before  the  judge  of  said  court,  at  the  next  term  thereof, 
to  be  holden  on  the  second  Monday  of  April,  1857. 

Avers,  that  said  Marquet  failed  to    appear  at  a  term  of 

said  court  holden  on  the  third  Monday  of  March,  1857;  and 

that  at  said  March  term  default  was  taken,  and  a  conditional 

judgment  rendered  against  Marquet  and  Brown ;  and  a  scire 
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facias  ordered  to  issue  against  both  Marquet  and  Brown,  re 
turnable  to  the  next  term,  commanding  them  to  appear  and 
show  cause  why  final  judgment  should  not  be  rendered  against 
them. 

The  scire  facias  further  avers,  that  at  the  September  term, 
185T,  an  alias  sciere  facias  was  ordered;  that  the  bail  required 
of  Marquet  was  raised  to  $1,000,  and  a  new  capias  ordered  to 
issue  to  the  sheriff  of  Knox  county;  and  at  the  March  term, 
1859,  a  like  order  was  made. 

The  scire  facias  commands  both  Marquet  and  Brown 
[29]      to  appear  and  show  cause,  at  the  October  term,  1859, 
why  final  judgment  should  not  be  rendered  against 
them  severally. 

The  appellant,  George  W.  Brown,  filed  special  pleas,  num- 
bered 2,  3,  4  and  5,  as  follows: 

2.  And  the  said  defendant  George  W.  Brown,  for  further 
plea  to  the  said  writ  of  scire  facias,  by  leave  of  the  court,  first 
had  and*  obtained,  the  said  defendant  says  actio  non,  because 
he  says  that  after  the  said  recognizance,  in  said  writ  of  scire 
facias  set  out,  was  taken  and  entered  as  therein  stated,  to  wit, 
on  the  25th  day  of  November,  A.  D.  1857,  a  capias  was  issued 
by  the  clerk  of  the  circuit  court  in  and  for  the  county  of 
"Warren  aforesaid,  in  pursuance  of  an  order  of  said  court,  be- 
fore that  time  made  and  entered  of  record  in  the  same  cause, 
wherein  the  said  recognizance  was  taken  and  entered  into, 
directed  to  the  sheriff,  coroner  and  constables  of  Knox  county, 
which  said  capias  was  delivered  to  the  sheriff  of  said  Knox 
county;  and  afterwards,  to  wit,  on  the  1st  day  of  December, 
A.  D.  1857,  before  the  return  day  of  said  writ,  the  said  sheriff 
of  Knox  county,  at  and  within  the  county  of  Knox  aforesaid, 
arrested  the  said  Levi  Marquet,  as  commanded  by  said  capias, 
and  there  and  then  had  and  held  the  custody  of  said  Levi 
Marquet,  to  answer  to  the  indictment  in  said  writ  of  scire 
facias  described ;  and  this  he  is  ready  to  verify,  wherefore  he 
prays  judgment,  etc. 

3.  And  the  said  defendant,  by  leave,  etc.,  for  further  plea 
to  the  said  writ  of  scire  facias,  says  actio  non,  because  he 
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Bays  that  after  the  said  recognizance,  in  said  writ  of  scire  fa- 
cias described,  was  taken  and  entered  into,  that  is  to  say,  at  a 
term  of  the  circuit  court  begun  and  held  on  the  third  Monday 
of  September,  A.  D.  1857,  in  the  same  case  wher  m  the  in- 
dictment was  presented,  and  the  recognizance  taken  and  en- 
tered into,  as  alleged  in  said  writ  of  scire  facias,  an  order  was 
made  that  a  capias  be  issued  to  Knox  county  in  the  state 
aforesaid,  returnable  to  the  next  term  thereafter;  and  after- 
wards, to  wit,  on  the  25th  day  of  November,  A.  D.  1857,  in 
pursuance  of  and  compliance  with  said  order,  the  clerk  of  said 
circuit  court  issued  a  capias  ad  respondendum,  directed  to 
the  sheriff,  coroner  and  constables  of  Knox  county,  command- 
ing in  the  name  of  the  people  of  the  state  of  Illinois,  to  take 
the  said  Levi  Marquet,  and  him  safely  keep,  so  as  to  have  his 
body  before  the  circuit  court  of  Warren  county,  on  the  first 
day  of  the  next  term  thereafter,  to  be  holden  at  the  court 
house,  in  Monmouth,  on  the  third  Monday  of  March  next,  to 
answer  concerning  the  crime  of  assault  with  intent  to  commit 
rape,  with  which  he  stood  charged  in  a  certain  bill  of  indict- 
ment, which  is  the  same  indictment  described  and  mentioned 
in  said  writ  of  scire  facias,  which  said  capias  ad,  respondendum 
was,  after  its  issue,  delivered  to  the  sheriff  of  Knox 
county  aforesaid,  to  execute;  and  afterwards,  to  wit,  [30] 
on  the  first  day  of  December,  A.  D.  1857,  at  and  within 
the  county  of  Knox  aforesaid,  and  while  the  said  capias  was 
in  the  hands  of  the  sheriff  of  Knox  county  to  execute,  the 
said  defendant  George  W.  Brown  surrendered  to  the  said 
sheriff  the  body  of  the  said  Levi  Marquet  in  satisfaction  of 
the  said  recognizance,  and  there  and  then  and  thereby  the  said 
defendant  George  W.  Brown  was  discharged  therefrom;  and 
this  he  is  ready  to  verify,  wherefore  he  prays  judgment,  if  the 
people  should  have  execution,  etc. 

5.  And  now  comes  the  defendant  George  "W.  Brown,  one 
of  the  said  defendants,  and  for  further  plea  to  the  said  scire 
facias  says  actio  non,  because  he  says  that  after  the  said  re- 
cognizance was  taken  and  entered  into,  when  the  sheriff  of 
Knox  county,  in  the  state  aforesaid,  had  lawfully  in  his  pos 
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session  to  execute,  a  capias  issued  from  the  circuit  court  of 
Warren  county  aforesaid,  in  the  said  cause,  where  said  recog- 
nizance was  taken,  directing  him  to  arrest  the  said  Levi  Mar- 
quet  to  answer  to  said  indictment,  and  before  any  writ  of  scire 
facias  had  issued  on  said  recognizance,  and  before  any  costs 
had  accrued  on  any  writ  of  scire  facias,  the  said  defendant, 
to  wit,  on  the  1st  day  of  December,  A.  D.  1857,  at  and  within 
the  county  of  Knox  aforesaid,  voluntarily  surrendered  the  said 
Levi  Marquet  to  the  said  sheriff  of  Knox  county,  who  received 
the  custody  of  the  said  Levi  Marquet  from  the  said  defendant 
George  W.  Brown,  whereby  he  was  discharged  from  the  said 
recognizance;  and  this  he  is  ready  to  verify,  whereupon  he 
prays  judgment,  etc. 

The  appellant  now  assigns  the  following  errors,  to  wit: 

The  circuit  court  erred  in  sustaining  the  demurrer  to  pleas 
second,  third,  fourth  and  fifth. 

The  circuit  court  erred  in  not  carrying  the  demurrer  to  the 
pleas  back  to  the  scire  facias,  and  sustaining  it  thereto. 

The  circuit  court  erred  in  rendering  judgment  against  the 
appellant,  and  awarding  execution  against  him. 

W.  C.  Goudy,  for  appellant. 

D.  P.  Jones,  State's  Attorney,  for  appellees. 

Brkese,  J.  This  is  an  action  commenced  by  scire  facias  up- 
on a  recognizance  of  record.  The  scire  facias  contains  all 
the  necessary  averments,  and  requires  the  parties  to  appear 
and  show  cause  why  final  judgment  should  not  be  entered 
against  them,  on  failure  of  Marquet,  the  party  indicted,  to 
appear  and  answer  to  the  indictment.     The  recognizance  was 

to  appear  at  the  April  term,  1857,  of  the  Warren  circuit 
[31J      court,  and  entered  into  at  the  November  term,  1856. 

In  the  winter  of  1856-7,  the  legislature  changed  the 
time  of  holding  that  court  to  March,  at  which  term  the  re- 
cognizance was  forfeited,  and  a  conditional  judgment  entered 
against  Marquet  and  his  surety  Brown,  and  a  scire  facias  or- 
dered to  show  cause  at  the  next  term  why  final  judgment 
should  not  be  entered  against  them.  At  the  September  term, 
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1857,  there  being  no  appearance  of  the  parties,  an  alias  sci.fa. 
was  ordered,  and  an  alias  capias  ordered  to  issue  to  the  sheriff 
of  Knox  county,  with  bail  indorsed  of  one  thousand  dollars. 
At  the  March  term,  1859,  a  similar  order  was  made.  The 
scire  facias  commanded  both  Marquet  and  Brown  to  appear 
and  show  cause  at  the  October  term,  1859,  why  final  judgment 
should  not  be  entered. 

The  special  pleas  presented  by  the  defendant  do  not,  in  our 
opinion,  show  any  sufficient  reason  why  the  appearance  of  the 
party  indicted  was  not  had  at  the  March  term,  1857,  or  at 
some  subsequent  term.  The  fact  that  he  was  arrested  on  a 
capias  issued  by  the  circuit  court  of  Warren  county,  and  exe- 
cuted in  Knox  county  by  the  arrest  there  of  the  defendant,  is 
no  performance  of  Brown's  undertaking,  or  any  sufficient  ex- 
cuse for  nonperformance.  Non  constat  but  that  the  surety 
could  have  had  the  body  at  the  March  term,  1857,  of  the  War- 
ren circuit  court,  or  at  some  other  term.  The  surety  is  the 
living  prison  of  the  party  bailed,  and  he  had  the  power,  at 
any  moment,  on  his  own  motion,  to  take,  detain  and  surrender 
his  principal.  Ch.  30,  Kev.  Stat.,  1845,  sec.  196,  p.  187.  He 
was  his  keeper,  and  had  him  in  a  string,  which  he  might  pull 
whenever  he  pleased,  and  render  him  in  his  discharge.  The 
surety  could  take  him  on  any  day,  Sunday  not  excepted,  and 
for  that  purpose  break  down  doors  and  drag  him  from  his  bed 
at  midnight.  Commonwealth  v.  JBricket,  8  Pick.,  138.  And 
this  power  is  coextensive  with  the  limits  of  the  state — it  has 
no  other  bounds.  If  necessary,  the  surety  could  petition  for 
and  obtain  a  writ  of  habeas  corpus  ad  subjiciendum.  He  is 
clothed  with  all  the  power  necessary  to  enable  him  to  fulfill 
his  undertaking,  and  nothing  can  excuse  him  except  the  death 
of  his  principal.     Hurd  on  Habeas  Corpus,  67. 

The  pleas  show  no  excuse  for  the  nonsurrender  of  the  prin- 
cipal.    The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 
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[32]      Henry  A.  Mix,  Appellant,  vs.  The  Peop',e,  Appellees. 
Appeal  from  Ogle. 

1.  No  matter  in  what  way  a  prisoner  appears  before  a  judge  of  the  circuit 

court,  his  offense  may  be  inquired  into,  and  a  recognizance  given  by 
himself  and  sureties  will  be  obligatory, 

2.  It  is  no  answer  to  the  scire  facias,  upon  a  recognizance,  to  say  that  the 

prisoner  was  in  confinement  in  another  county,  upon  a  different 
charge.    The  law  provides  a  w&y  for  producing  a  prisoner  so  situated. 

This  scire  facias  alleges,  that  on  September  30,  1858,  A.  B. 
Fuller  being  confined  in  jail  of  Ogle  county,  under  an  indict- 
ment for  passing  counterfeit  money,  found  at  June  term,  1858, 
of  Ogle  circuit  court,  filed  in  said  court  June  12,  1858,  Fuller 
and  Mix,  on  the  13th  day  of  September,  1858,  appeared  before 
J.  Y.  Eustice,  judge  of  the  22d  circuit,  and  executed  a  recogni 
zance  as  follows: 

"  State  of  Illinois  —  220Z  Judicial  Circuit. 

"  Be  it  remembered,  that  on  the  13th  day  of  September,  A 
D.  eighteen  hundred  and  fifty-eight,  Azariah  B.  Fuller  and 
Henry  A.  Mix,  personally  came  before  J.  Y.  Eustice,  judge  of 
the  twenty-second  circuit  of  said  state,  and  severally  and  re- 
spectively acknowledged  themselves  to  owe  and  be  indebted 
to  the  people  of  the  state  of  Illinois,  in  the  sum  of  five  hun- 
dred dollars,  to  be  levied  of  their  respective  goods  and  chat- 
tels, lands  and  tenements  to  the  use  of  said  people,  if  default 
shall  be  made  in  the  condition  following,  to  wit:  The  condi- 
tion of  this  recognizance  is  such,  that  if  the  said  Azariah  B. 
Fuller  shall  personally  be  and  appear  before  the  circuit  court 
of  the  county  of  Ogle,  on  the  first  day  of  the  next  term  thereof, 
to  be  holden  at  the  court  house,  in  the  town  of  Oregon,  to  an- 
swer to  an  indictment  preferred  against  him  by  the  grand  jury 
of  said  county,  for  the  crime  of  passing  counterfeit  money,  and 
do  and  receive  what  shall  by  the  said  court  be  then  and  there 
enjoined  upon  him,  and  shall  not  depart  the  court  without 
leave,  then  this  recognizance  to  be  void,  otherwise  to  be  and 
remain  in  full  force  and  virtue. 
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"  In  testimony  whereof,  they  have  hereunto  set  their  hands 
and  seals  the  day  and  year  first  above  written. 

"  Azariah  B.  Fuller,     [seal.] 
"H.  A.  Mix."  [seal.] 

Also  alleges,  that  Enstice  had  authority  to  take  and  approve 
the  recognizance;  that  the  recognizance  was  filed  in 
said  circuit  court,  September  20,  1858;  that  October      [33] 
4,  1858,  at  a  term  of  the  court,  Fuller  was  called,  and 
defaulted,  and  recognizance  forfeited. 

Motion  to  quash  scire  facias  overruled. 

1st  plea  —  nul  tiel  record. 

2d  plea  —  That  there  was  no  judgment  of  forfeiture. 

3d  plea  —  That  at  the  time  the  recognizance  was  entered 
into,  Fuller  was  confined  in  the  jail  of  Ogle  county,  by  virtue 
of  a  capias  issued  by  the  clerk  of  said  court  upon  the  indict- 
ment mentioned  in  the  scire  facias,  and  that  upon  the  back 
of  the  writ  was  an  indorsement  requiring  the  sheriff  to  take 
bail  in  the  sum  of  $500. 

4th  plea  —  That  at  the  time,  and  before  the  recognizance 
was  entered  into,  Fuller  was  not  in  the  county  of  Ogle,  but 
was  in  the  county  of  Lee,  and  was  unlawfully  imprisoned  and 
restrained  of  his  liberty  by  F.  G.  Petrie,  sheriff  of  Lee  county, 
without  any  process  of  law,  and  that  to  procure  his  discharge 
from  said  imprisonment,  he  entered  into  said  recognizance. 

5th  plea  —  That  there  was  no  such  indictment  against  Ful- 
ler.    Rejoinder. 

6th  plea  —  That  at  the  time  defendant  Mix  was  called  upon 
by  said  recognizance  to  surrender  said  Fuller,  said  Fuller  was 
imprisoned  in  the  county  jail  of  Carroll  county,  Illinois,  at 
the  suit  of  the  People,  to  answer  to  a  charge  of  having  passed 
counterfeit  money,  by  means  of  which  the  said  People,  plaint- 
iffs in  this  case,  absolutely  prevented  defendant  from  sur- 
rendering the  body  of  said  Fuller  according  to  the  terms  of 
said  recognizance. 

A  demurrer  was  sustained  to,  and  leave  given  to  amend 
third  and  fourth  pleas. 

Fourth  plea,  amended,  alleges,  that  at  the  time  of  making 
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and  entering  the  recognizance,  Fuller  was  restrained  of  his 
liberty,  and  imprisoned  by  F.  Gr.  Petrie,  without  any  legal 
authority  whatever,  and  said  Fuller  and  defendant  entered 
into  said  recognizance  for  the  sole  purpose  of  releasing  said 
Fuller  from  said  unlawful  imprisonment. 

There  was  a  trial  by  jury,  who  found  the  issue  for  the 
People  as  against  the  defendant  Henry  A.  Mix,  and  found 
for  the  People  the  sum  of  $500,  being  the  amount  due  on  the 
recognizance. 

Motion  in  arrest  of  judgment,  and  for  a  new  trial,  over- 
ruled. 

The  errors  assigned  are: 

The  court  erred  in  overruling  the  motion  to  quash  the  writ 
of  scire  facias. 

The  court  erred  in  sustaining  the  demurrer  to  the  third  and 
sixth  pleas  severally. 

The  court  erred  in  trying  the  cause  with  the  issue  on  the 
amended  plea  undetermined. 
[34]         The  court  erred  in  rendering  the  judgment  aforesaid 
in  manner  and  form  aforesaid,  and  he  prays  that  the 
judgment  be  reversed. 

Glover,  Cook  dk  Campbell,  for  appellant. 

D.  P.  Jones,  State's  Attorney,  for  the  People. 

Caton,  C.  J.  "No  matter  how  the  prisoner  came  before  the 
judge,  whether  in  obedience  to  a  writ  of  habeas  corpus,  or  by 
a  warrant  issued  by  himself  or  some  other  officer,  or  whether 
brought  before  him  without  such  process,  or  by  his  voluntary 
appearance,  the  judge  had  an  undoubted  right  to  inquire  into 
any  charge  against  him,  as  the  cause  of  his  detention,  and  to 
admit  him  to  bail,  and  take  reecgnizance  of  himself  and  his 
sureties,  if  in  his  judgment  the  case  required  such  a  course. 
The  law  clothes  the  judge  with  jurisdiction  of  the  subject 
matter,  and  when  the  prisoner  was  before  him,  no  matter  how 
he  came  there,  he  had  jurisdiction  of  his  person,  and  then  his 
jurisdiction  was  complete.  The  recognizance  was  taken  by 
proper  authority,  and  was  binding.  This  disposes  of  the 
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fourth  amended  plea,  and  shows  that  it  constituted  no  defense 
and  it  was  no  matter  whether  the  demurrer  was  formally  dis- 
posed of  or  not. 

The  defense  set  up  by  the  sixth  plea  was  also  bad.  That 
shows,  that  at  the  time  the  bail  was  required  to  surrender  the 
prisoner,  he  was  confined  in  jail  in  another  county,  at  the  suit 
of  the  People,  upon  another  criminal  charge.  This  did  not 
relieve  the  sureties  from  their  obligation  to  produce  the  pris- 
oner, and  for  that  purpose  the  law  entitled  the  sureties  to  an 
appropriate  writ  of  habeas  corpus.  For  this,  so  far  as  we  know, 
they  did  not  apply.  See  Brown  v.  The  People,  decided  at 
this  term,  ante,  p.  28. 

Judgment  affirmed. 


John  L.  Wilson,  who  sues  for  the  use  of  Francis  Fuller, 
surviving  partner,  etc.,  Plaintiff  in  Error,  vs.  "Willard 
F.  Myrick,  Defendant  in  Error. 

Error  to  Cook. 

When  a  plea  of  the  general  issue  is  filed  to  the  whole  of  a  declaration,  a 
demurrer  to  a  plea  cannot  he  carried  back  to  the  declaration.  (The 
case  of  Wear  v.  The  Jacksonville  &  Savannah  R.  R.  Company \  con- 
sidered and  approved). 

This  was  an  action  of  debt  against  principal  and  [35] 
surety  on  a  bail  bond,  brought  in  the  name  of  John  L. 
Wilson,  sheriff  of  Cook  county,  for  the  use,  etc.  The  defend- 
ant Myrick,  the  surety,  filed  divers  pleas  to  plaintiff's  declara- 
tion, among  which  was  the  general  issue  of  non  est  factum, 
upon  which  issue  was  joined.  The  plaintiff  demurred  to  divers 
others  of  the  pleas.  Upon  the  argument  of  the  demurrers, 
the  court  carried  the  demurrers  back  to  the  declaration,  de- 
cided that  it  was  insufficient  in  law,  and  entered  judgment  for 
defendant. 

The  defendant  below  brings  the  case  to  this  court,  and  as- 
signs for  error  that: 
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The  court  erred  in  deciding  that  the  declaration  was  insuffi- 
cient in  law. 

The  court  erred  in  carrying  back  the  demurrers  to  the  pleas, 
and  sustaining  said  demurrers  to  the  amended  declaration. 

The  court  erred  in  giving  judgment  for  the  defendant  My- 
rick, when,  by  law,  judgment  should  have  been  given  for  the 
plaintiff. 

The  demurrers  to  the  second,  fifth,  sixth,  seventh,  eighth 
and  ninth  pleas  were  carried  back  and  sustained  to  the  amended 
declaration,  whereas  said  demurrers  should  have  been  sus- 
tained to  the  said  pleas. 

Gookins,  Thomas  <&  Roberts,  for  plaintiff  in  error. 

Van  Burens  <&  Gary,  for  defendant  in  error. 

Caton,  C.  J.  In  the  case  of  Wear  v.  Jacksonville  and  Sa- 
vannah Railroad  Company,  24  111.,  593,  we  held  that  when 
a  plea  of  the  general  issue  is  put  in  to  the  whole  of  a  declara- 
tion, a  demurrer  to  a  plea  cannot  be  carried  back  to  the  decla- 
ration, upon  the  well  settled  ground  that  you  cannot  plead  and 
demur  to  the  same  pleading  at  the  same  time.  We  have  in 
this  case  been  requested  to  reconsider  that  decision,  and  we 
have  done  so  with  attention,  and  in  the  light  of  the  decisions 
to  which  we  were  referred,  holding  a  different  rule.  We  are 
now  prepared  to  adhere  to  the  rule  laid  down  in  that  case,  as 
being  well  supported  by  authority,  and  most  consistent  with 
the  philosophy  of  pleading.  If  the  declaration  be  so  defect- 
ive that  it  will  not  sustain  a  judgment,  that  may  be  taken  ad- 
vantage of  on  a  motion  in  arrest  of  judgment  or  on  error. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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Jekome  Myers,  impleaded,  etc.,  Appellant,  vs.  John      [36] 
H.  Kinzie,  Appellee. 

Appeal  from  Cook. 

1.  An  answer  under  oath  must  be  disproved  by  two  witnesses,  or  one  wit- 

ness with  strong  corroborating  circumstances. 

2.  The  declarations  of  a  grantor,  after  the  execution  of  a  deed,  are  inad- 

missible to  prejudice  the  grantee;  so  are  the  declarations  of  a  vendor 

without  deed,  unless  the  vendee  is  present,  and  assenting ;  and  so  are 

the  declarations  of  an  assignor,  who  has  assigned  for  the  benefit  of 

his  creditors,  as  against  the  assignees. 
8.  Where  personal  property  is  assigned,  and  passes  at  once  into  the  hands 

of  the  assignee,  the  deed  of  assignment  need  not  be  recorded. 
4  To  make  a  deed  fraudulent,  both  parties  must  concur  in  the  intent  to 

commit  the  wrong. 
5.  An  assignment  for  the  benefit  of  creditors,  although  it  may  delay  them, 

does  not  therefore  contravene  the  statute  of  frauds. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 

Waite  <&  Towne,  for  appellant. 

A.  E.  Wolcott  and  T.  Dent,  for  appellee. 

Beeese,  J.  John  H.  Kinzie  filed  his  bill  of  complaint  at 
the  April  term,  1859,  of  the  Cook  circuit  court,  against  Je- 
rome Myers  and  T.  L.  Bhodemyer,  alleging  that  he  leased 
Bhodemyer  certain  premises  for  two  and  a  half  years,  from 
May  1,  1858,  for  $28.50  a  month.  That  on  November  3, 1858y 
he  recovered  judgment  against  Rhodemyer,  before  "W.  H. 
Stickney,  J.  P.,  for  $50  and  costs,  for  rent;  and  same  day, 
execution  issued,  which  was  returned  unsatisfied.  On  Decem- 
ber 8,  he  obtained  before  the  same  justice  of  the  peace,  judg- 
ment for  $50.  On  December  31,  1858,  execution  issued  and 
was  returned  unsatisfied.  That  Rhodemyer  is  still  further  in- 
debted to  him  in  $250  for  rent.  That  after  the  recovery  of 
said  judgments,  Rhodemyer  made  an  assignment  for  the  ben- 
efit of  his  creditors,  to  Jerome  Myers ;  charges  the  same  to  be 
colorable,  and  intended  to  hinder  and  delay  creditors,  and 
Myers  was  knowing  thereto,  and  that  Myers  is  about  to  sell 
the  assigned  property;  prays  an  injunction  against  his  selling; 
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requires  an  answer  under  oath;  and  prays  that  Bhodemyer 
may  be  decreed  to  pay  his  debt,  and  the  property  sold  by  or- 
der of  the  court,  and  proceeds  applied  to  the  payment  of  his 
debt.     An  injunction  was  allowed. 

Myers  alone  answered  under  oath ;  denies  all  knowledge  of 
complainant's  claim,  or  the  rendering  of  judgment  on  any 
part  of  the  same;  denies  that  Bhodemyer  has  been 
[37]  combining  with  him  to  cover  his  property;  admits  that 
November  23,  1858,  Bhodemyer  made  an  assignment 
for  the  benefit  of  his  creditors ;  makes  a  copy  part  of  his  an- 
swer; says  that  the  same  was  made  in  good  faith,  and  was  not 
made  to  hinder  and  delay  creditors,  and  denies  all  fraud;  says 
that  it  was  not  recorded,  because  it  only  covered  personal 
property;  that  he  took  possession  of  the  assigned  property 
the  day  the  assignment  was  made;  denies  that  he  knew  of  any 
fraudulent  intent  on  the  part  of  Bhodemyer,  or  any  combin- 
ing with  him  to  defraud;  says  that  he  has  ever  since  been 
trying  faithfully  to  execute  it  for  the  benefit  of  creditors ;  has 
realized  $182  under  the  assignment;  that  he  had  advertised 
the  property  for  sale  at  public  venue,  and  would  have  closed 
up  the  assignment  had  he  not  been  enjoined  in  this  case. 

A  replication  was  put  in,  and  the  cause  heard  on  bill,  an- 
swer and  replication  and  testimony.  A  decree  passed,  declar- 
ing the  assignment  fraudulent  and  void,  and  the  case  brought 
here  by  appeal,  and  the  error  assigned  is  in  this  decree;  that 
it  is  contrary  to  law,  against  equity  and  contrary  to  evidence, 
and  that  improper  evidence  was  admitted. 

We  are  at  a  loss  to  perceive  on  what  grounds  the  circuit 
court  pronounced  the  deed  of  assignment  fraudulent  and  void 
as  against  the  complainant.  Every  material  fact  charged  in 
the  bill  is  distinctly  denied  in  the  answer,  and  a  transaction 
prima  facie  honest,  and  not  colorable,  is  shown.  The  an- 
swer being  upon  oath,  could  only  be  disproved  by  two  wit- 
nesses, or  one  witness  with  strong  corroborating  circumstances. 

Where  is  the  testimony  to  weaken  in  the  least  degree  the 
answer,  or  to  show  fraud?     Is  it  that  of  constable  Baxter? 
His  testimony  was  clearly  inadmissible,  on  a  well  known  prin- 
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ciple,  that  the  declarations  of  a  grantor  in  a  deed,  made  after 
the  execution  of  the  deed,  cannot  be  received  to  prejudice  the 
grantee.  Nor  are  the  declarations  of  a  vendor,  without  deed, 
made  after  the  sale  of  property,  evidence  against  the  vendee, 
except  the  vendee  be  present,  assenting.  Were  it  not  so,  who 
would  be  safe  in  purchasing  property,  or  in  taking  a  convey- 
ance?   Rust  v.  Mansfield  et  al.,  25  111.,  336. 

ISTo  case  can  be  found  in  the  books  where  it  has  been  held 
that  the  statements  of  an  assignor  of  property,  assigned  to 
trustees  for  the  benefit  of  his  creditors,  made  after  the  exe- 
cution of  the  assignment,  were  legal  evidence  against  the 
assignees.     There  would  be  no  security  in  titles  if  they  were. 

The  testimony  of  the  justice  of  the  peace  shows  that  the 
first  judgment  was  a  nullity.  The  defendant  was  not  person- 
ally served  with  a  summons,  nor  did  he  appear  or  acknowl- 
edge service.  It  was  upon  the  execution  issued  upon 
this  void  judgment  that  the  horse  was  seized  by  the  [38} 
constable,  and  which  he  restored  to  Myers,  and  is  the 
one  of  which  young  Kinzie  speaks.  His  testimony  does  not 
show  any  fraudulent  act  or  intent.  The  refusal  to  permit 
him  to  copy  the  deed  was  ungracious  perhaps,  but  is  not  an 
indication  of  fraud.  It  was  not  necessary  the  deed  should  be 
put  on  record,  as  the  property  passed  immediately  into  the 
hands  of  the  assignee.      Wilson  v.  Pearson,  20  111.,  81. 

The  auctioneer  states  he  was  employed  by  the  assignee  to 
sell  the  property  at  auction,  and  after  he  arrived  at  the  place, 
he  found  the  property  in  possession  of  the  sheriff's  officers, 
and  at  their  instance  cried  it  off,  and  had  a  small  surplus  left 
after  paying  them.     The  sale  was  fairly  conducted. 

We  look  in  vain  to  the  testimony  for  the  indications  of 
fraud.  They  are  wholly  wanting.  There  is  no  testimony 
that  the  parties  to  the  deed  entered  into  it  with  a  fraudulent 
intent.  Even  if  Rhodemyer  intended  to  commit  a  fraud, 
there  is  no  proof  that  Myers  concurred,  or  had  such  a  design. 
To  make  a  deed  fraudulent  and  void  under  our  statute,  it 
must  be  conceived  of  malice,  fraud,  covin,  collusion  or  guile, 
with  the  intent  to  hinder,  delay  or  defraud  creditors,  and  both 
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parties  must  harbor  this  intent.  Ewing  v.  Bunhle,  20  111., 
448 ;  Wilson  v.  Pearson,  id.,  85. 

We  have  examined  the  deed  of  assignment,  made  an  ex- 
hibit in  the  cause,  and  it  fulfills  all  the  required  conditions  of 
a  good  and  effectual  assignment  —  it  contains  no  special  or 
unusual  clauses,  and  devotes  the  whole  property  of  the  assign- 
or to  the  benefit  of  his  creditors,  and  although  it  may  delay 
them  in  the  collection  of  their  debts,  that  of  itself  does  not 
vitiate  the  deed.  The  intent  so  to  delay  them  must  be  actu- 
ally entertained,  and  proved  by  facts  and  circumstances,  and 
is  not  an  implication  from  the  execution  of  the  deed  itself. 
!N"or  will  the  fraud  of  the  assignor  alone,  without  the  concur- 
rence of  the  assignee,  render  it  void.  Sachett  v.  Mansfield, 
decided  at  this  term,  ante,  p.  21,  lays  down  what  is  believed 
to  be  the  true  doctrine  in  such  cases,  in  which  the  case  of 
Mclntyre  v.  Benson,  20  111.,  500,  and  Bow  en  v.  Parkhurst 
et  al.,  24  id.,  261,  are  referred  to  as  more  fully  elucidating  it. 

The  decree  must  be  reversed,  and  the  bill  dismissed. 

Decree  reversed. 


[39]     Edward   B.  Chumasero,  Appellant,  vs.  Horatio  Gk 

Gilbert,  Appellee. 

The  Same  vs.  The  Same. 

The  Same  vs.  The  Same. 

Appeal  from  La  Salle  County  Court. 

1.  A  party  who  goes  to  trial  below  without  complaint  cannot  in  this 

court  assign  for  error  that  an  accurate  copy  of  the  instrument  sued 
on,  or  of  an  indorsement,  was  not  filed  with  the  declaration. 

2.  Where  a  note  is  executed  in  Illinois,  payable  in  New  York,  it  is  proper 

to  allow  six  per  cent,  interest  in  the  judgment,  without  an  averment 
as  to  what  interest  is  allowable  in  New  York. 

These  were  actions  of  assumpsit  commenced  in  the  La  Salle 
county  court,  by  the  appellee  against  the  appellant,  and  tried 
at  the  December  term,  A.  D.  1860,  before  Champlin,  Judge, 
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a  jury  having  been  waived  by  agreement  of  the  parties,  and 
judgment  was  rendered  in  favor  of  appellee. 

The  declaration  contained  a  special  count  upon  a  promis- 
sory note,  which  is  in  the  words  and  figures  following: 
"  786.82.  La  Salle,  January  20,  1859. 

"  Four  months  after  date  I  promise  to  pay  to  the  order  of 
R.  G.  Parks  and  ¥m.  Chumasero,  seven  hundred  and  eighty- 
six  and  t\2q-  dollars,  at  the  Broadway  Bank,  New  York  city, 
value  received.  E.  B.  Chumasero." 

The  declaration  also  contained  the  common  counts. 

The  appellant  filed  pleas  of  the  general  issue  in  all  the  cases. 

In  the  first  case,  the  appellee  offered  in  evidence  the  note,  a 
copy  of  which  is  above  set  forth,  and  indorsements  thereon. 
The  appellant  objected  to  the  introduction  of  said  note  and 
indorsement  in  evidence,  on  the  ground  of  variance,  the  copy 
of  the  note  filed  being  for  seven  hundred  and  eighty-^  dollars, 
and  the  one  introduced  being  for  seven  hundred  and  eighty-^a? 
dollars ;  and  that  the  note  as  set  ont  in  the  special  count  is  al- 
leged to  have  been  indorsed  by  "  Rollin  G.  Parks  and  William 
Chumasero,  and  the  copy  of  the  indorsement  filed  being  "  R. 
G.  Parks,  William  Chumasero,"  whereas  the  actual  indorse- 
ment offered  in  evidence  is,  "  Wm.  Chumasero,  Peru  and  La 
Salle,  111.,"  "  R.  G.  Parks,  Peru  and  La  Salle,  111." 

The  appellant  objected  to  the  allowance  of  interest  on  said 
note,  which  objection  was  overruled  by  the  court,  and  the  in- 
terest computed  at  $72.76;  to  which  ruling  of  the  court,  and 
the  allowance  of  said  interest,  the  appellant  excepted. 

In  the  second  of  these  cases,  no  copy  of  the  indorse-  [40] 
ment  was  filed. 

The  appellee  offered  in  evidence  the  note,  a  copy  of  which 
id  above  hereinbefore  set  forth,  and  an  indorsement  thereon. 

The  appellant  objected  to  the  reading  of  the  indorsement 
m  evidence,  on  the  ground  that  no  copy  of  the  same  had  been 
filed,  which  objection  was  overruled  by  the  court;  to  which 
ruling  of  the  court,  appellant  then  and  there  excepted.  It 
was  admitted  that  the  Broadway  Bank  of  New  York  city, 
where  said  note  was  payable,  was  located  in  the  state  of  New 
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York.  The  appellant  then  objected  to  the  allowance  of  any 
interest  by  the  court  on  said  note,  which  objection  was  over- 
ruled by  the  court. 

In  the  third  case  the  appellee  offered  in  evidence  a  copy  of 
the  same  note. 

The  appellee  admitted  that  the  Broadway  Bank  of  New 
York  city,  where  said  note  was  payable,  was  located  in  the 
state  of  New  York. 

The  appellant  objected  to  the  allowance  of  interest  on  said 
note,  which  objection  was  overruled  by  the  court,  and  the  in- 
terest computed  at  $72.76 ;  to  which  ruling  of  the  court,  and 
the  allowance  of  said  interest,  the  appellant  excepted. 

There  was  a  judgment  for  the  appellee  in  all  of  the  cases. 

1  W.  Chumasero,  for  appellant. 

B.  C.  OooJc,  for  appellee. 

Caton,  0.  J.  The  variance  complained  of  in  the  first  of 
these  causes  does  not  exist  as  to  the  declaration;  but  it  is 
complained  that  in  the  copy  of  the  note  filed  with  the  declar- 
ation, the  word  "  six  "  in  the  note  is  written  sis,  and  that  for 
this  variance  the  note  should  have  been  excluded.  If  this  was 
such  a  variance  as  the  court  would  notice  in  any  place,  it  can 
take  no  notice  of  it  here.  The  party  went  to  trial,  without 
complaint  that  a  true  copy  of  the  note  sued  on  was  not  filed 
with  the  declaration,  and  it  was  then  too  late  to  object  that 
there  was  a  variance  between  the  copy  and  the  note,  or  even 
that  no  copy  whatever  had  been  given.  The  declaration  sets 
out  the  notes  and  indorsements  properly. 

If,  in  the  second  case,  there  was  the  variance  complained  of, 
the  necessary  proof  was  introduced  to  admit  the  note  under 
the  common  count.  But  we  are  riot  prepared  to  say  that  the 
imperfect  manner  in  which  the  "  m  "  was  written  in  the  name 
of  Chumasero,  the  maker  of  the  note,  in  the  declaration,  con- 
stituted in  fact,  a  substantial  variance,  for  which  it  should 

have  been  excluded. 
[41]  In  the  other  case,  it  is  said  that  no  copy  of  the  in- 

dorsement of  the  note  was  filed  with  the  declaration, 
48 


APRIL  TERM,  1861.  41 


Griswold  vs.  Trustees  of  Peoria  University. 


and  for  that  reason  the  note  and  indorsement  shonld  have  been 
excluded.  This  is  answered  by  what  has  been  said  to  a  simi- 
lar objection  in  the  first  case. 

In  all  the  cases  the  same  question  about  interest  is  presented. 
The  note  was  executed  in  this  state,  and  payable  in  New 
York.  There  is  no  averment  as  to  what  interest  is  allowed  in 
New  York,  and  the  court  allowed  six  per  cent,  interest  under 
the  laws  of  this  state.  Now  this  is  precisely  what  we  said 
should  have  been  done  in  the  second  of  these  cases  when  it 
was  before  us  at  a  previous  term,  and  is  reported  in  24  111., 
293;  and  what  this  court  decided  in  Forsyth  v.  Baxter,  2 
Scam.,  11,  was  the  proper  course. 

The  judgments  are  affirmed. 

Judgments  affirmed. 


John  L.  Griswold,  Appellant,  vs.  The  Board  of  Trustees 
of  the  Peoria  University,  Appellees. 

Appeal  from  Peoria. 

1.  A  subscription  enures  to  the  benefit  of  a  corporation,  although  there- 

after created. 

2.  In  proceedings  before  a  justice  of  the  peace,  and  on  appeal  therefrom, 

the  party  must,  if  he  deny  the  execution  of  any  instrument  in  writing, 
whether  sealed  or  not,  upon  which  an  action  has  been  brought,  or 
which  shall  be  offered  in  defense  or  setoff,  do  so  by  affidavit.  Wheth- 
er the  instrument  offered,  and  on  which  the  action  is  brought,  be  the 
original  or  not,  if  the  execution  of  it  is  not  denied,  it  is  evidence. 
8.  Where  a  corporation,  in  existence  or  in  contemplation,  expends  money 
upon  the  strength  of  subscriptions  made  in  its  aid,  the  subscribers 
will  be  liable  in  an  action  for  money  paid,  laid  out  and  expended. 

This  suit  was  commenced  before  a  justice  of  the  peace  of 
Peoria  county,  and  taken  by  appeal  to  the  circuit  court,  where 
it  was  tried  at  November  term,  1860.  A  trial  by  jury  was  had, 
and  verdict  and  judgment  for  plaintiffs  for  $300. 

The  suit  was  brought  upon  the  following  instrument: 
Vol.  XXVI.  —  4  49 
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"  We,  the  subscribers,  agree  to  pay  the  sum  set  opposite  our 
respective  names  for  the  erection  of  buildings  and  in  defray- 
ing the  expenses  of  putting  in  operation  the  college  of  the 
synod  of  Illinois  at  Peoria,  to  be  paid  as  the  money  shall  be 
required  to  meet  the  expenditures  as  incurred  for  the  purpose 
aforesaid. 

Subscribers'  Names.  Amount  Subscribed. 

John  Eeynolds, $300. 

John  L.  Griswold, 600." 

Here  follow  the  names  of  seventy-four  others  as  subscrib- 
ers. 
[42]  The  defendant  objected  to  the  introduction  of  the 

same  in  evidence,  because,  1st.  There  is  no  such  corpo- 
ration as  plaintiff;  2d.  There  is  no  assessment  proven ;  3d.  It 
is  not  payable  to  the  plaintiff;  4th.  There  is  no  payee  men- 
tioned in  the  instrument;  5th.  There  does  not  appear  any  con- 
sideration for  the  agreement;  6th.  The  instrument  does  not 
appear  to  be  signed  by  the  defendant,  and  appears  on  the  face 
thereof  to  have  been  altered  since  signed. 

The  court  overruled  the  objections,  and  admitted  the  instru- 
ment in  evidence. 

The  defendant  below  moved  to  exclude  the  subscription 
paper  read  in  evidence  to  the  jury  as  secondary  evidence,  but 
the  court  overruled  the  motion,  and  defendant  excepted. 

The  plaintiff  asked  the  following  instruction,  among  others, 
which  were  given  by  the  court  to  the*  jury;  to  the  giving  of 
which,  defendant  excepted: 

6.  The  defendant  in  this  suit,  not  having  denied  the  execu- 
tion of  the  instrument  sued  on  under  oath,  is  not  entitled  to 
dispute  the  execution  of  said  instrument  by  himself  in  this 
case. 

The  defendant  asked  the  court  to  instruct  the  jury  as  fol- 
lows, but  which  the  court  refused  to  do,  and  the  defendant  ex- 
cepted: 

The  best  evidence  of  the  contents  of  a  written  contract  or 
subscription  is  the  original  writing  or  subscription  itself;  and 
if  the  jury  believe,  from  the  evidence,  that  the  subscription 
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list  offered  in  evidence  on  the  trial  of  this  cause  is  not  the 
original  subscription  list,  but  a  copy  thereof,  and  the  plaint- 
iffs have  not  shown  the  loss  or  destruction  of  the  original  one, 
then  and  in  that  case  the  copy  of  itself  is  not  evidence  of  a 
subscription  being  made  by  defendant.  • 

That  before  the  copy  of  any  obligation  sued  on  can  be 
properly  introduced  in  evidence,  the  party  offering  the  same 
must  first  prove  the  loss  or  destruction  of  the  original,  as  the 
case  may  be;  and  by  proof  that  such  party  has  made  all  dili- 
gent search  therefor  in  every  place  where  the  same  could  most 
likely  be  found;  and  if  the  plaintiff  has  not  made  such  dili- 
gent search  for  the  original,  they  will  find  for  the  defendant. 

The  j.ury  are  instructed  that  if  the  jury  believe,  from  the 
evidence,  that  this  subscription  sued  on  was,  by  its  terms, 
made  payable  to  the  synod  of  Illinois,  they  will  find  for  the 
defendant. 

4.  If  there  is  no  payee  named  in  the  subscription,  and  the 
payee  cannot  be  ascertained  from  the  face  of  the  instrument 
sued  on,  you  will  find  for  the  defendant. 

7.  In  order  to  maintain  an  action  on  this  subscription,  it 
was  necessary  for  the  plaintiff  to  show  that  assessments  have 
been  made  by  the  corporation  on  all  the  subscribers  made  for 
the  same  purpose,  and  each  one  would  be  bound  to  pay 

that  assessment;  nor  could  either  one  of  the  subscrib-      [43] 
ers  be  compelled  to  pay  all  his  subscription  whilst  others 
paid  nothing,  but  each  one  would  be  bound  to  pay  pro  rata 
on  his  subscription  upon   assessments  made   for  that   pur- 
pose. 

8.  The  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that  the  subscription  sued  on  was  made  by  defend- 
ant to  the  plaintiff,  and  intended  by  the  parties  as  a  gift  to  the 
plaintiff,  such  contract  or  gift  cannot  be  enforced  by  the  plaint- 
iff against  the  defendant. 

9.  A  corporation  cannot  enforce  a  subscription  made  for  its 
benefit  without  consideration,  without  their  charter  or  some 
act  of  the  legislature  or  statute  law  gives  them  the  power  to 
•enforce  the  same. 
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The  jury  are  instructed  that  there  is  no  law  authorizing  the 
board  of  trustees  of  Peoria  University  to  sue  upon  and  enforce 
subscriptions  made  to  them  without  consideration;  and  if  the 
jury  believe,  from  the  evidence,  that  the  instrument  sued  on 
is  a  mere  subscription,  made  without  any  other  consideration 
than  the  public  good  or  welfare  that  may  result  from  the  pro- 
ject if  completed,  you  will  find  for  the  defendant. 

The  following  errors  were  assigned:  the  verdict  of  the  jury 
was  contrary  to  law;  the  verdict  was  contrary  to  evidence; 
the  court  gave  erroneous  instructions  asked  for'  by  plaintiff; 
the  court  refused  proper  instructions  asked  by  defendant;  the 
court  erroneously  modified  instructions  asked  by  defendant; 
the  court  admitted  improper  evidence  for  plaintiff,  and  the 
said  jndgment  was  given  in  favor  of  the  said  board  of  trust- 
ees of  the  Peoria  University,  whereas,  by  the  laws  of  the  land, 
it  ought  to  have  been  given  in  favor  of  the  said  John  L.  Gris- 
wold. 

M.  Williamson,  A.  McCoy \  John  C.  Bouse,  and  G.  C. 
Bonney,  for  appellant. 

Manning  <&  Merriman,  for  appellees. 

Beeese,  J.  There  are,  really,  but  two  questions  presented 
in  this  record.  The  first  is,  was  the  subscription  binding  up- 
on the  defendant  below,  being  made  before  the  charter  of  the 
university  was  obtained?  And  second,  if  binding  upon  him, 
was  it  evidence? 

Upon  the  first  point,  it  has  been  often  decided,  and  may  be 

now  considered  as  settled,  that  such  a  subscription  enures  to  the 

benefit  of  the  corporation  thereafter  created.     English  and 

American  cases  to  this  point,  are  collected  and  referred  to  by 

this  court  in  the  case  of  Cross  v.  Pichieyville  Mill  Co.,  17 

111.,  58.     It  is  unnecessary  to  go  over  the  argument  of 

[44]      these   cases.      As  to    the   other   question,  the  record 

shows  that  the  suit  was  brought-upon  an  instrument  in 

writing  purporting  to  be  a  subscription  paper,  with  the  name 

of  the  defendant  thereon,  as  a  subscriber  to  the  amount  of  six 

hundred  dollars. 
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This  paper  was  offered  in  evidence  on  the  trial,  and  was  the 
only  evidence  of  the  contract. 

It  was  objected  to  because:  1.  There  is  no  such  corporation 
as  the  plaintiff.  2.  No  assessment  proved.  3.  It  is  not  payable 
to  the  plaintiff.  4.  No  payee  mentioned  in  the  instrument. 
5.  No  consideration  for  the  agreement.  6.  The  instrument 
not  appearing  to  be  signed  by  the  defendant,  and  appearing 
on  its  face  to  have  been  altered  since  signed.  This  last  reason 
seems  to  hefelo  de  se. 

The  suit  having  originated  before  a  justice  of  the  peace, 
and  brought  into  the  circuit  court  by  appeal,  there  were  no 
pleadings  in  writing,  but  the  plaintiff  will  be  presumed  to 
have  averred  in  the  verbal  statement  of  his  case,  that  the 
writing  was  signed  by  the  defendant,  and  that  the  suit  was 
brought  upon  it.  The  law  in  such  cases  is  plain  and  positive. 
No  person  shall  be  permitted  to  deny  on  trial,  the  execution 
of  any  instrument  in  writing,  whether  sealed  or  not,  upon 
which  any  action  may  have  been  brought,  or  which  shall  be 
pleaded,  or  set  up  by  way  of  defense  or  setoff,  unless  the  per- 
son so  denying  the  same,  shall,  if  defendant,  verify  his  plea 
by  affidavit  (ch.  85,  Scates'  Comp.,  254);  whether  this  was  a 
copy  of  a  copy,  or  the  original,  makes  no  difference.  The 
suit  was  brought  upon  it,  and  its  execution  not  being  denied, 
it  was  evidence. 

The  act  of  the  general  assembly,  incorporating  the  plaintiffs 
under  the  name  of  the  Peoria  University,  was  produced  with- 
out objection.  The  proof  shows  that  the  university  was  under 
the  synod  of  Illinois,  and  if  that  corporation  incurred  liabili- 
ties on  the  strength  of  the  defendant's  subscription,  as  well  as 
that  of  others,  a  suit  as  for  money  paid,  laid  out  and  expended, 
would  lie  against  them.  They  had  a  right  to  become  the 
payees  and  sue  as  such.  This  was  decided  by  this  court,  at 
the  last  term  at  Springfield,  in  the  case  of  Prior  v.  Kane^  in 
conformity  with  the  current  of  decisions  on  that  point.  In 
such  cases,  the  contemplated  company  or  college  under  the 
synod  of  Illinois,  to  be  located  at  Peoria,  is  a  proper  promisee, 
and  the  promise  of  the  subscriber  is  good  to  them  as  a  third 
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person,  who,  on  the  faith  of  it,  had  incurred  expense  and  lia- 
bilities; and  there  is  mutuality  also,  in  the  stock,  dividends 
and  general  interests  of  the  company  to  which  the  subscriber 
became  entitled.  Hamilton  and  Deansville  Plankroad  Co, 
v.  Rice,  7  Barb.,  157. 

Though  this  subscription  was  to  be  paid  as  the  money  should 
be  required,  to  meet  the  expenditures  incurred  in  put- 
[45]  ting  in  operation  the  college,  there  is  abundant  evidence 
to  show  that  this  money  was  required  to  meet  liabilities. 
The  defendant  cheerfully  paid  one-half,  being  three  hundred 
dollars  of  his  subscription ;  but  the  building  having  been  blown 
down,  he  refused  to  pay  the  other  half.  It  is  in  proof  that 
besides  this  subscription  of  six  hundred  dollars,  the  defendant 
had  subscribed  originally  for  but  three  hundred  dollars,  and 
for  six  or  seven  scholarships,  valued  at  three  hundred  dollars 
each.  The  defendant  was  released  from  his  scholarships  on 
his  raising  his  subscription  to  six  hundred  dollars,  and  though 
no  assessments  were  made,  this  release  is  a  waiver  of  assess- 
ments, and  is  a  good  consideration  for  the  remaining  three 
hundred  dollars,  for  which  the  plaintiffs  obtained  judgment. 

It  is  evident  the  plaintiffs  have  incurred  large  liabilities  on 
the  faith,  in  part,  of  defendant's  subscription,  and  he  ought, 
in  all  justice,  to  pay  it. 

We  see  no  error  in  the  instructions  of  the  court.     Those  re 
fused,  which  were  asked  by  the  defendant,  the  court  could  not 
well  give  without  stultifying  itself.     The  judgment  of  the 
court  is  affirmed. 

Judgment  affirmed. 
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Kirtland  F.  Booth,  Alonzo  Kinyon  and  Orange  D.  Keed, 
Appellants,  vs.  Jeremiah  J.  Kees,  Appellee. 

Appeal  from  Lee. 

An  affidavit  for  an  attachment  before  a  justice  of  the  peace,  asserting  on 
"information  and  belief,"  that  defendant  is  not  a  resident  of  the  state, 
will  be  a  defense  for  those  acting  under  it  in  an  action  of  trespass, 
where  an  indebtedness  is  positively  sworn  to,  the  affidavit  stating  suf- 
ficient to  give  jurisdiction  in  the  premises  and  being  amendable. 
Were  the  affidavit  void,  it  would  be  otherwise. 

This  was  an  action  of  trespass  commenced  against  the  de- 
fendants below,  returnable  at  the  November  term,  A.  D.  1859, 
of  the  Lee  circuit  court. 

The  declaration  was  for  trespass  to  personal  property  in  the 
usual  form. 

To  the  declaration,  Booth,  one  of  the  defendants  below,  filed 
two  pleas. 

First,  not  guilty.  Second,  a  special  plea  of  justification  as 
to  part  of  the  articles  in  the  said  declaration  mentioned,  inas- 
much as  on  the  8th  day  or  March,  A.  D.  1859,  before  the  com- 
mission of  the  supposed  trespasses,  he  was  a  justice  of  the 
peace,  duly  elected  and  qualified  in  and  for  the  county 
of  Lee  and  state  of  Illinois;  that  on  the  said  8th  day  [46] 
March,  A.  D.  1859,  one  Alonzo  Kinyon  applied  to  him, 
as  such  justice  of  the  peace,  for  a  writ  of  attachment  against 
the  personal  effects  of  the  plaintiff  below,  under  the  name  and 
style  of  J.  G.  Kees,  and  on  such  his  application  made  and 
filed  with  him,  said  Booth,  as  such  justice  of  the  peace,  his 
affidavit  (setting  it  out  verbatim),  which  is  copied  in  the 
opinion. 

That  the  said  Alonzo  Kinyon  then  and  there  gave  a  good 
and  sufficient  attachment  bond,  as  is  by  law  required,  and  that 
the  said  defendant  Booth,  then  and  there  having  jurisdiction, 
issued,  as  he  was  by  law  required,  a  writ  of  attachment  against 
the  said  Kees,  which  said  writ  was  delivered  to  one  Orange  D. 
Keed.  a  constable  in  and  for  said  county  of  Lee,  and  the  same 
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was  afterwards,  to  wit,  on  the  9th  day  of  March,  A.  D.  1859, 
returned  by  said  constable  with  the  following  indorsements 
thereon,  to  wit  —  copying  the  return  verbatim. 

That  said  goods  and  chattels  levied  upon  were  the  same 
thereinbefore  described  as  part  and  parcel  of  the  goods  and 
chattels  described  in  said  declaration;  that  afterwards,  to  wit, 
on  the  22d  day  of  March,  A.  D.  1859,  such  proceedings  were 
had  before  the  said  defendant  Booth,  as  justice  of  the  peace 
aforesaid,  as  that  a  judgment  was  rendered  in  favor  of  said 
Alonzo  Kinyon,  and  against  said  plaintiff  below,  for  the  sum 
of  $45.25  and  costs  of  suit;  that  thereupon,  in  conformity 
with  the  statute  in  such  case  made  and  provided,  said  Booth, 
as  justice  aforesaid,  issued  an  order  of  sale  of  said  goods  and 
chattels  so  attached  as  aforesaid,  to  satisfy  said  judgment.  That 
said  order  of  sale  was  delivered  to  said  constable,  and  was  duly 
returned  executed;  that  all  of  which  proceedings  were  the  same 
trespass  complained  of  by  the  plaintiff  below  against  said 
Booth;  concluding  with  a  verification. 

Pleas  of  Alonzo  Kinyon,  one  of  the  defendants  below,  to 
said  declaration: 

First  —  Plea  of  not  guilty. 

Second  —  Plea  of  justification,  that  on  the  8th  day  of  March, 
A.  D.  1859,  the  plaintiff  below  was  owing  and  indebted  to  him 
the  sum  of  $45.25,  on  a  promissory  note;  that  on  the  8th  day 
of  March,  A.  D.  1859,  he  filed  his  affidavit  with  one  Kirtland 
F.  Booth,  a  justice  of  the  peace  in  and  for  the  county  of  Lee 
and  state  of  Illinois,  setting  forth  the  same  hcec  verhay&nd  the 
same  as  in  said  Booth's  second  plea;  that  on  the  said  8th  day 
of  March,  A.  D.  1859,  on  the  issuing  of  the  writ,  he  filed  his 
bond  as  required  by  law. 

That  on  the  said  8th  day  of  March,  A.  D.  1859,  the  said  jus- 
tice of  the  peace  issued  a  writ  of  attachment  in  words  and 
figures  following,  to  wit:  here  setting  it  out  verbatim. 
[47]  And  delivered  said  writ  on  said  8th  day  of  March  to 

one  Orange  D.  Reed,  an  acting  constable  in  and  for  the 
councy  of    Lee  and  state  of  Illinois;  that  on  the  9th  day  of 
March,  A.  D.  1859,  said  constable,  by  virtue  of  said  writ  of 
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attachment,  seized  and  took  possession  of  the  said  goods  and 
chattels  belonging  to  the  plaintiff  below,  and  described  in  the 
introductory  part  of  said  plea,  and  made  due  return  of  said 
writ  on  the  9th  day  of  March,  A.  D.  1859,  with  an  indorse- 
ment thereon  of  his  doings  thereon,  to  said  justice  of  the 
peace.  That  afterwards,  having  advertised  as  required  by  law 
for  service,  on  the  22d  day  of  March,  A.  D.  1859,  such  fur- 
ther proceedings  were  had  before  the  said  justice,  as  that  a 
judgment  was  rendered  in  favor  of  the  said  Alonzo  Kinyon, 
and  against  the  plaintiff  below,  for  $45.25,  and  $3.50  costs. 
That  on  the  23d  day  of  March,  A.  D.  1859,  the  said  justice 
of  the  peace  issued  a  special  execution  or  order  of  sale,  in 
words  and  figures,  to  wit:  also  setting  it  out  verbatim. 

And  delivered  said  execution  to  said  constable  Reed,  by 
virtue  of  which  said  execution  said  constable  Reed,  after  hav- 
ing advertised  said  goods  and  chattels,  as  by  law  required, 
proceeded  to  sell  the  same  at  public  vendue,  for  the  purpose 
of  satisfying  said  execution,  etc. ;  concluding  witL  a  verifica- 
tion. 

The  defendant  below,  Orange  D.  Reed,  filed  h\s  pleas  to 
said  declaration,  but  plaintiff  below  entered  a  noIU  prosequi 
as  to  him. 

To  the  second  plea  of  the  defendant  Alonzo  Kinyon,  the 
said  plaintiff  below  filed  a  general  demurrer. 

To  the  second  plea  of  the  defendant  below,  Kirtland  R 
Booth,  the  plaintiff  below  filed  also  a  general  demurrer. 

The  demurrers  to  said  second  pleas  of  Booth  and  Kinyon 
were  by  the  court  sustained,  and  the  defendants  stood  by  their 
said  pleas. 

At  the  November  term,  A.  D.  1860,  of  said  court,  issue 
being  joined  on  pleas  of  not  guilty  of  Booth  and*Kinyon,  the 
cause  was  tried  before  a  jury,  who  rendered  a  verdict  in  favor 
of  plaintiff  below,  and  against  Booth  and  Kinyon,  for  the  sum 
of  $200,  damages. 

Booth  and  Kinyon  thereupon  moved  the  court  in  arrest  of 
judgment  and  for  a  new  trial,  which  motions  were  overruled. 

The  court  thereupon  rendered  judgment  in  favor  of    the 
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plaintiff  below,  and  against  the  defendants  Booth  and  Kinyon, 
for  the  sum  of  $200,  and  costs.     From  which  judgment  Booth 
and  Kinjon  prayed  an  appeal,  and  assign  for  error,  the  sustain- 
ing the  demurrers  to  the  pleas  of  Booth  and  Kinjon. 
[48]  Kinyon  c&  Stevens,  for  appellants. 

B.  H.  Truesdell,  for  appellee. 

Walker,  J.  This  was  ail  action  of  trespass  to  personal 
property,  instituted  by  Rees  against  Booth,  a  justice  of  the 
peace,  Kinyon,  the  plaintiff  in  a  former  suit,  and  Reed,  the 
constable.  The  defendants  filed  the  general  issue,  and  each  a 
plea  of  justification.  Booth,  in  his  plea,  justifies  as  a  justice 
of  the  peace,  and  avers,  that  being  such,  defendant  Kinyon 
appeared  before  him  and  made  the  following  affidavit: 

"  State  of  Illinois —  County  of  Lee  —  ss. 

"  The  oath  and  complaint  of  Alonzo  Kinyon,  taken  before 
K.  F.  Booth,  a  justice  of  the  peace  of  said  county,  doth  depose 
and  say,  that  J.  Gr.  Bees  is  justly  indebted  to  Alonzo  Kinyon 
in  the  sum  of  45  25-100  dollars,  and  that  the  said  J.  G-.  Rees 
is  not  a  resident  of  this  state,  as  this  affiant  has  been  informed 
and  believes,  and  asks  that  an  attachment  may  issue  against 
the  personal  effects  of  said  J.  Gr.  Rees." 

Which  was  duly  sworn  to  on  the  8th  day  of  March,  1859, 
and  upon  it  a  writ  of  attachment  was  issued,  and  placed  in  the 
hands  of  Reed,  an  acting  constable  of  the  county.  He  after- 
wards returned  it  levied  upon  the  personal  property  of  Rees, 
but  not  served  upon  him.  Judgment  was  afterwards  rendered 
against  Rees,  and  execution  issued,  and  the  property  was  sold. 
Reed,  as  constable,  justified  under  the  judgment  and  proceed- 
ings in  the  case,  and  so  did  Kinyon.  Appellee  filed  a  general 
demurrer  to  each  of  these  pleas,  which  was  sustained,  and 
the  defendants  abided  by  their  pleas.  A  nolle  prosequi  was 
entered  as  to  Reed,  and  trial  was  had  on  the  general  issue,  and 
a  verdict  was  found  against  Booth  and  Kinyon,  and  the  dam- 
ages were  assessed  at  two  hundred  dollars.  Motions  in 
arrest,  and  for  a  new  trial,  were  interposed,  overruled  by  the 
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court,  and  judgment  rendered  upon  the  verdict.     And  this 
appeal  is  prosecuted  to  reverse  that  judgment. 

The  only  question  urged  for  a  reversal  in  this  case  is  the 
sufficiency  of  the  affidavit  to  sustain  the  proceeding  in  attach- 
ment. If  no  jurisdiction  was  acquired,  all  the  proceedings 
based  upon  it  were  unauthorized,  and  could  not  afford  any  jus- 
tification to  the  plaintiffs  and  justice  of  the  peace.  The  objec- 
tion urged  against  the  affidavit  is  that  it  is  only  made  on 
information  and  belief,  and  not  as  a  positive  fact,  or  fails  to 
state  such  facts  as  prove  the  nonresidence.  This  court,  in  the 
case  of  Frye  v.  Flint,  21  111.  80,  holds  that  the  allega- 
tion of  nonresidence  must  be  positive,  and  not  upon  [49] 
information  or  belief,  and  if  it  is  so  made,  that  it  is 
ground  for  a  reversal.  It  is  not  however  said  in  that  case, 
that  such  an  affidavit  is  void.  It  appears  to  be  a  rule  of  uni- 
versal application,  that  a  void  thing  is  not  amendable.  It  has 
no  vitality,  and  is  deemed  to  have  no  legal  existence.  It  is  a 
nullity,  and  hence  is  incapable  of  amendment.  On  the  other 
hand,  a  proceeding  which  is  not  in  all  respects  formal,  but 
has  substance,  may  usually  be  amended  as  to  form,  or  where 
the  statute  has  authorized  the  amendment  of  the  proceeding, 
it  cannot  be  regarded  as  void,  but  only  voidable. 

Where  the  statute  has  provided  that  affidavits  in  attachment 
proceedings  might  be  amended,  although  informal,  and  not  in 
conformity  with  its  requirements,  a  sufficient  amount  of  vital- 
ity was  thereby  imparted  to  such  instruments  as  to  render 
them  voidable  only,  and  not  absolutely  void.  Defects  which, 
independent  of  the  statute,  might  have  rendered  such  instru- 
ments a  nullity,  have  been  so  far  aided  by  this  statutory  right 
to  amend,  as  to  render  them  only  voidable.  The  sixth  section 
of  the  attachment  act  is  broad  and  comprehensive  in  its  pro- 
visions. It  provides  for  the  allowance  of  any  amendment  to 
the  affidavit,  writ,  return  or  bond,  or  that  a  new  affidavit  or 
bond  may  be  filed,  which  may  be  necessary  to  obviate  objec- 
tions to  the  same.  Under  this  provision,  amendments  are 
allowed  to  a  great  extent,  and  to  that  extent  the  proceeding  is 
not  void.     An  affidavit  might  be  so  defective,  that  it   could 
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not  be  regarded  as  amendable,  and  would  consequently  be 
void.  If  it  in  no  way  referred  to  the  parties,  or  failed  to  fix 
any  amount  of  indebtedness,  and  failed  to  state  any  grounds 
for  suing  out  the  writ  of  attachment,  it  could  not  be  regarded 
as  an  affidavit  in  the  case,  and  would  not  be  amendable.  But 
where  it  contains  the  names  of  the  parties,  the  amount  of  the 
indebtedness,  and  specifies  any  of  the  statutory  grounds  for 
issuing  the  writ,  however  defectively  stated,  or  if  it  shall  con- 
tain some  of  the  statutory  requirements  and  omits  others,  it 
may  be  amended.  This  affidavit  states  positively  that  Rees 
was  indebted  to  Kinyon  in  the  sum  of  $45.25,  and  that  he  was 
informed  and  believed  that  Rees  was  not  a  resident  of  this 
state.  Whilst  this  affidavit  was  defective  it  was  not  void,  and 
can  only'be  attacked  in  a  direct  proceeding,  and  is  sufficient 
to  protect  those  acting  under  it. 

After  a  careful  examination  of  the  pleas,  we  are  unable  to 
perceive  any  defect  for  which  the  demurrer  should  have  been 
sustained,  as  they  present,  a  sufficient  bar  to  a  recovery.  The 
court  below,  therefore  erred  in  sustaining  the  demurrers  to 
these  pleas,  and  the  judgment  of  the  court  must  be  reversed, 
and  the  cause  remanded.     _ 

Judgment  reversed. 


[50J      John  Gillilan,  Plaintiff  in  Error,  vs.  Alexander  H. 
Nixon,  Defendant  in  Error. 

Error  to  McHenry. 

1.  A  party  who  neglects  to  call  up  his  demurrer  to  a  declaration,  and  has 

a  trial  on  the  count  demurred  to,  cannot  assign  error  on  his  own 
negligence. 

2.  Where  a  debtor  of  one  of  two  joint  contractors  is  garnish eed  and  a 

judgment  is  obtained  against  him,  the  party  whose  debtor  has  been 
garnlsheed  may  make  his  cocontractor  contribute  for  his  part  of  the 
debt  satisfied  by  the  garnishment — although  the  debtor  garni sheed 
has  been  granted  time  for  the  payment  of  the  judgment  against  him. 

3.  In  garnishee  proceedings  it  is  advisable  to  enter  judgment  against  the 

garnishee  in  favor  of  the  defendant  in  the  attachment  suit. 
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The  facts  of  this  case  are  fully  stated  in  the  opinion. 
E.  S.  Hanchett,  for  plaintiff  in  error. 
Church  <&  Kerr,  for  defendant  in  error. 

Breese,  J.  This  was  an  action  of  assumpsit,  brought  by 
Alexander  H.  Nixon  against  John  Gillilan  in  the  McHenry 
circuit  court,  for  contribution  upon  a  joint  indebtedness  of 
Nixon  and  Gillilan  to  Ambrose  Dodd,  upon  which  one  Brain- 
ard  Lester,  a  debtor  of  Nixon,  was  garnisheed  by  Dodd,  and 
a  judgment  recovered  against  him,  as  such  garnishee  of  Nix- 
on, for  the  full  amount  of  the  debt  due  from  Lester  to  Nixon, 
before  the  commencement  of  this  suit. 

The  declaration  contains  one  special  count,  and  the  com- 
mon counts. 

The  special  count  recites,  that  on  the  17th  day  of  June, 
1858,  Dodd  recovered  a  judgment  in  the  McHenry  circuit 
court,  against  Nixon  and  Gillilan,  for  five  hundred  and  fifty- 
six  dollars  and  seven  cents,  and  five  dollars  and  fifty  cents 
costs,  upon  which  judgment  execution  was  issued,  and  return- 
ed nulla  bona.  That  a  garnishee  summons  was  issued  upon 
said  judgment,  against  one  Brainard  Lester,  a  debtor  of  Nix- 
on, and  a  judgment  rendered  against  Lester  for  the  amount 
of  the  judgment  and  costs  against  Nixon  and  Gillilan, 
and  that  by  reason  of  the  judgment  being  so  rendered 
against  Lester,  Nixon  had  been  compelled  to  pay  the  whole 
of  the  judgment  and  costs  obtained  against  him  and  Gillilan. 
The  breach  is  in  the  usual  form. 

The  common  counts  are  for  money  paid,  money  had  and 
received,  etc.  To  the  first  count  of  the  declaration,  the  de- 
fendant in  the  court  below  filed  a  demurrer,  and  the  general 
issue  to  the  common  counts,  upon  which  demurrer  there 
was  no  decision  or  judgment  by  the  court,  nor  was  [51] 
there  any  plea  to  the  first  count. 

The  cause  was  submitted  to  the  court  by  agreement  of  par- 
ties, proofs  heard  and  issues  found  for  the  plaintiff  in  the 
court  below,  and  damages  assessed  at  three  hundred  and 
eleven  dollars  and  fifty-nine  cents.     Motions  were  made  for  a 
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new  trial  and  in  arrest  of  judgment  by  the  defendant  in  the 
court  below,  which  were  overruled  by  the  court,  and  judg- 
ment rendered  against  the  defendant  for  three  hundred  and 
eleven  dollars  and  fifty-nine  cents  and  costs.  The  case  is 
brought  here  by  appeal. 

The  bill  of  exceptions  shows,  that  upon  the  hearing  of  the 
cause,  the  plaintiff  introduced  in  evidence,  a  judgment  rend- 
ered on  the  17th  day  of  June,  1858,  in  favor  of  Ambrose 
Dodd  against  Nixon  and  Gillilan  for  five  hundred  and  sixty- 
six  dollars  and  nine  cents;  and  a  judgment  in  favor  of  Dodd 
against  Brainard  Lester  as  garnishee  of  Nixon,  on  the  26th 
day  of  October,  1858,  for  five  hundred  and  seventy- four  dol- 
lars and  ninety  cents,  and  the  stipulation  of  the  parties,  that 
the  judgment,  in  favor  of  Dodd  against  Lester,  as  garnishee 
of  Nixon,  was  regularly  obtained,  and  for  indebtedness  then 
due  to  Nixon  by  Lester;  that  Lester  was  responsible;  that  by 
an  agreement  between  Dodd  and  Lester,  the  time  for  the  pay- 
ment of  the  garnishee  judgment  was  extended  for  two  years 
from  the  date  of  the  judgment,  and  was  actually  paid  on  the 
18th  day  of  January,  1860,  and  not  before;  which  was  all  the 
evidence  in  the  cause. 

The  errors  assigned  are: 

1.  The  court  erred  in  giving  judgment  in  this  case  without 
disposing  of  the  demurrer  to  the  first  count. 

2.  The  court  erred  in  proceeding  with  the  case  without  any 
issue  as  to  the  first  count. 

3.  The  court  erred  in  giving  judgment  for  the  plaintiff  be- 
low upon  the  evidence. 

It  does  not  appear,  by  the  record,  that  the  defendant  called 
up  his  demurrer  to  the  declaration,  or  desired  a  decision  upon 
it.  He  went  to  trial  voluntarily,  by  his  own  agreement,  on 
the  papers  as  they  were,  and  the  record  shows  that  the  merits 
of  the  case  were  fully  tried  on  the  pleadings  as  they  stood. 
The  plaintiff  was  required  to  prove  and  did  prove  the  count, 
to  which  the  demurrer  had  been  interposed.  It  cannot  be  al- 
lowed the  defendant  now,  after  a  trial  on  the  merits  has  been 
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had,  and  with  his  own  consent,  to  urge  his  own  negligence  in 
not  calling  up  his  demurrer  as  error  in  the  proceedings. 

The  declaration,  however,  is  before  the  court  on  the  errors 
assigned,  for  if  there  is  no  good  declaration,  the  judg- 
ment should  have  been  arrested,  and  judgment  for  costs      [52] 
entered  for  the  defendant. 

The  objection  taken  to  the  declaration  is,  that  it  does  not 
aver  that  the  judgment  recovered  by  Dodd  against  Lester,  as 
garnishee  of  Nixon,  was  paid  or  satisfied,  nor  that  the  joint 
judgment  in  favor  of  Dodd  against  Nixon  and  the  defendant 
was  satisfied,  and  defendant  thereby  discharged  from  further  lia- 
bility by  reason  of  its  satisfaction  by  Nixon.  The  case  of  Ded- 
man  v.  Williams,  1  Scam.,  154,  relied  upon  in  support  of  this 
view,  does  nat,  we  think,  establish  it.  This  action  is  for  contri- 
bution by  one  joint  debtor  against  another,  who  has  been  com- 
pelled to  pay  the  whole  debt.  The  case  cited  is  to  the  point, 
that  one  of  two  joint  purchasers  of  property  on  a  credit,  can- 
not, before  the  time  of  credit  has  expired,  by  giving  his  indi- 
vidual note  for  the  purchase  money,  immediately  sue  his  co- 
purchaser  for  his  proportion  of  the  joint  debt.  One  man  can- 
not make  himself,  by  his  own  voluntary  act,  the  creditor  of 
another.  Nixon  was  under  a  quasi  legal  compulsion  to  pay 
this  debt,  by  summoning  his  debtor,  and  obtaining  judgment 
against  him,  thus  using  his  own  means  to  satisfy  a  debt  owed 
as  well  by  Gillilan  as  by  Nixon.  We  think  the  declaration 
good  in  substance. 

Though  Lester  had  not  paid  the  judgment  to  Dodd,  at  the 
time  of  the  commencement  of  this  suit  by  Nixon  against  the 
defendant,  he  having  obtained  an  extension  of  time  from 
Dodd,  by  such  extension,  Dodd  assumed  the  responsibility  of 
its  payment,  and  it  was  to  all  intents  and  purposes,  a  satisfac- 
tion by  Nixon  of  Dodd's  judgment  against  him  and  the  de- 
fendant, and  created  a  right  in  Nixon  to  sue  at  once  for  con- 
tribution.    Ralston  at  el.  v.  Wood,  15  111.,  159. 

As  this  proceeding  against  Lester  was  by  garnishee  process, 
and  the  judgment  informally  entered  up,  it  may  be  well  to 
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say  here,  in  accordance  with  an  intimation  of  the  court  in  the 
case  of  Stahl  et  al.  v.  Webster  et  al.,  11  111.,  511,  that  the 
proper  practice  in  such  cases  is  to  enter  the  judgment  against 
the  garnishee,  in  favor  of  the  defendant  in  the  attachment,  as 
he  is  the  real  plaintiff  as  against  his  own  debtor.  This  judg- 
ment stands  in  favor  of  the  debtor,  for  the  benefit  of  such  of 
his  attaching  and  judgment  creditors,  as  may  prove  a  right  to 
share  in  its  proceeds.  Such  creditors  would  then  have  the 
right  to  control  the  judgment,  and  the  money,  when  collected 
from  the  garnishee,  would  be  liable  to  be  distributed  among 
the  several  creditors.  There  is  a  peculiar  fitness  in  entering 
the  judgment  in  favor  of  the  party  who  owns  the  debt,  and  to 
whom  it  is  due,  and  if  the  judgment  exceeds  the  claims  of  the 
attaching  and  judgment  creditors,  the  overplus  will  be  for  his 
benefit.  The  judgment  is  affirmed. 
Judgment  affirmed. 


[53]      Henry  Bacon,  Plaintiff  in  Error,  vs.  Daniel  Law- 
rence, Defendant  in  Error. 

Error  to  Iroquois. 

Both  parties  may  appeal  from  the  decision  of  a  justice;  and  if  only  one 
party  appeals,  he  may  dismiss  his  appeal  against  the  wish  »f  the 
other. 

This  was  an  action  on  a  note,  commenced  before  a  justice 
of  the  peace;  judgment  rendered  in  favor  of  the  plaintiff  be- 
low, and  by  him  appealed  on  the  same  day. 

The  transcript  shows  that  Lawrence,  the  plaintiff  below,  re- 
covered judgment  against  the  defendant,  of  $48.16,  and  costs. 

Same  day  plaintiff  appealed  his  own  judgment. 

Summons  issued  from  the  circuit  court,  January  16,  1861, 
to  appellee. 

Summons  served  on  Bacon. 

Plaintiff  moves  to  dismiss  his  appeal  in  the  circuit  court. 
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Defendant  makes  cross-motion  for  leave  to  join  in  the  ap- 
peal. 

Court  ordered  that  plaintiff  be  allowed  to  dismiss  his  ap- 
peal. Defendant  excepted.  Final  judgment  rendered  against 
plaintiff  for  costs  of  appeal. 

The  bill  of  exceptions  shows,  that  on  the  22d  of  February, 
A.  D.  1861,  motion  by  appellant  to  dismiss  his  appeal  coming 
on  for  a  hearing,  the  defendant,  by  his  counsel,  offered  to  file 
an  appeal  bond  with  "good  and  sufficient  security,  and  filed  the 
affidavit  of  Henry  Bacon,  wherein  he  swears  that  he  has  a 
good  defense  to  said  action  on  the  merits  thereof.  That  de- 
fendant would  have  taken  an  appeal  to  the  circuit  court  if 
plaintiff  had  not  done  so.  The  defendant  supposed  it  was  not 
necessary  for  him  to  join  in  his  said  appeal  in  order  to  secure 
a  trial  of  said  cause  in  the  circuit  court.  That  injustice  will 
be  done  him  in  case  he  is  debarred  a  trial  of  said  cause. 

Defendant  excepts  to  the  judgment  of  court  dismissing  the 
appeal  and  rendering  final  judgment  in  said  cause. 

The  errors  assigned  are,  that  the  court  erred  in  allowing 
plaintiff's  motion  to  dismiss  his  appeal ;  in  overruling  defend- 
ant's cross-motion  for  leave  to  join  in  the  appeal;  and  the 
overruling  defendant's  motion  and  dismissing  the  appeal  was 
contrary  to  law,  to  equity,  to  justice  and  to  right. 

C.  H.  Wood,  for  plaintiff  in  error. 

A.  B,  Rqff,  for  defendant  in  error. 

Caton,  C.  J.  The  appellant  had  an  undoubted  right 
to  dismiss  his  appeal.  If  the  appellee  was  not  satisfied  [54] 
with  the  judgment  of  the  justice  of  the  peace,  he  should 
himself  have  taken  an  appeal.  By  not  doing  so  he  acquiesced 
in  that  judgment,  and  must  now  be  content  with  it.  Taking 
an  appeal  by  one  party  does  not  deprive  the  other  of  the  right 
to  do  the  same  thing.     The  judgment  is  affirmed. 

Judgment  affirmed. 
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The  Bishop  Hill  Colony,  Appellant,  vs.  Lycurgus  L.  Ed- 
gerton et  al.,  Appellees. 

Appeal  from  Henry. 

1.  It  is  sufficient  for  a  clerk  on  issuing  process  to  sign  the  initial  of  his 

christian  name. 

2.  The  foundation  of  a  motion  for  a  continuance  should  be  preserved  in 

a  bill  of  exceptions,  if  error  is  to  be  assigned  on  refusing  to  grant  it. 

3.  Interest  may  be  recovered  upon  a  sum  agreed  upon  as  due. 

4.  If  there  is  no  design  to  conceal  usury,  ten  per  cent  or  a  greater  sum 

may  be  agreed  upon  as  interest,  for  a  delay  in  the  payment  of  money, 
though  no  specific  time  for  forbearance  is  agreed  upon. 

This  declaration  in  assumpsit  contains  six  special,  and  the 
common  counts. 

The  second  count  is  upon  a  promissory  note  made  by  the 
appellant  to  one  Solomon  Shoup,  for  $550,  dated  April  1, 
1858,  and  due  six  months  after  date,  and  indorsed  to  appellees 
by  said  Shoup,  and  a  promise  made  by  the  appellant,  after  the 
note  became  due,  to  pay  interest  on  it  at  the  rate  of  ten  per 
cent.,  after  maturity. 

The  third,  fourth,  fifth  and  sixth  counts  aver  that  the  ap- 
pellant was  indebted  to  one  Solomon  Shoup,  in  the  sum  of 
$385.95,  on  account  of  the  sale  of  fifty-three  bales  of  broom 
corn,  by  the  appellant,  belonging  to  said  Shoup,  and  a  prom- 
ise by  the  appellant  to  pay  the  said  money  to  the  appellees 
about  the  20th  of  March,  1859,  to  cancel  a  portion  of  indebt- 
edness owing  by  said  Shoup  to  appellees,  and  a  release  of  the 
appellant,  by  said  Shoup,  from  any  further  payment  of  the 
money  to  him. 

A  witness  for  appellees  testified  that  Mr.  Shoup,  at  the  time 
of  the  agreement  concerning  the  proceeds  of  the  sale  of  the 
broom  corn,  requested  Mr.  Johnson  to  pay  the  amount  of  the 
broom  corn  account  to  witness,  as  agent  of  the  plaintiffs,  and 
thereby  cancel  the  debt  due  him  (Shoup)  from  the  colony. 
This  Mr.  Johnson  agreed  to  do,  as  the  trustee  of  the  colony, 
and    Mr.    Shoup   then   released   the   colony    from    any   fur- 
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tlier  liability  on  the  broom  corn  account,  and  the  col-      [55] 
ony,  by  Mr.  Johnson,  agreed  to  pay  the  same  to  me,  as 
agent  of  the  plaintiffs.     The  matter  was  fully  understood,  and 
agreed  to  by  all  parties,  and  the  colony  was,  by  Mr.  Shoup, 
discharged  from  the  payment  of  the  broom  corn  money  to  him. 

Interest  was  computed  on  the  note  at  ten  per  cent,  and  on 
the  balance  due  on  the  broom  corn  at  six  per  cent.,  and  in- 
cluded in  the  judgment.  There  was  a  verdict  and  judgment 
in  the  court  below  for  the  appellees. 

The  following  errors  were  assigned: 

The  court  erred  in  overruling  the  motion  to  quash  the  sum- 
mons. 

The  court  erred  in  overruling  the  motion  for  a  continuance. 

The  court  erred  in  admitting  improper  evidence  to  the 
jury,  offered  by  the  appellees. 

The  court  erred  in  overruling  the  motion,  for  a  new  trial. 

The  court  erred  in  rendering  the  judgment  aforesaid,  in 
manner  and  form  aforesaid. 

Knox,  Eustace  &  Reed,  for  appellant. 

H.  Bigelow,  for  appellees. 

Caton,  C.  J.  The  signature  of  the  clerk  to  the  summons, 
by  using  the  initial  for  his  first  name,  was  sufficient. 

There  should  have  been  a  bill  of  exceptions,  to  show  this 
court  the  facts  upon  which  the  party  claimed  the  right  to  a 
continuance.  The  presumption  is  that  the  court  decided  the 
motion  for  a  continuance  properly. 

After  the  parties  had  agreed  upon  the  amount  due  for  the 
broom  corn,  by  virtue  of  the  statute,  interest  was  recoverable 
upon  that  amount. 

It  was  perfectly  competent  for  the  parties  to  agree  that  ten 
per  cent.,  or  even  a  greater  amount,  if  there  was  no  design  to 
evade  the  statute  against  usury,  should  be  paid  on  the  amount 
of  the  note  for  delay  of  payment,  after  it  became  due,  though 
no  specific  time  for  forbearance  was  agreed  upon. 

We  find  no  error  in  the  record,  and  the  judgment  is  affirmed. 


Judgment  affirmed. 
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[56]      Franklin  Parmelee,  Appellant,  vs.  Anson  Rogers, 

Appellee. 

Appeal  from  the  Superior  Court  of  Chicago. 

An  action  of  assumpsit  will  lie  to  recover  money  deposited  with  a  stake- 
holder, upon  a  wager  to  trot  horses,  he  having  promised  to  pay  the 
same  to  the  demandant,  the  race  not  having  taken  place. 

This  action  was  assumpsit,  brought  by  Rogers  against  Par- 
melee, to  the  November  term,  A.  ~D.  1860,  of  the  superior 
court  of  Chicago. 

The  declaration  contains  all  the  common  counts  in  the  usual 
form,  but  does  not  conclude  contra  formam  statuti. 

The  defendant  plead  the  general  issue  to  the  whole  declara- 
tion, and  a  special  plea,  as  follows: 

And  the  said  defendant  for  a  further  plea  in  this  behalf,  as 
to  all  and  each  and  every  of  the  causes  of  action,  and  sums  of 
money  in  said  declaration  mentioned,  except  the  sum  of 
twelve  hundred  dollars  hereinafter  mentioned,  says  that  he 
did  not  undertake  or  promise  in  manner  and  form  as  the  said 
plaintiff  hath  above  thereof  complained  against  him,  and  of 
this  the  said  defendant  puts  himself  upon  the  country.  And 
as  to  the  said  sum  of  twelve  hundred  dollars  above  excepted, 
the  said  defendant  says  actio  non,  because  he  says,  that  be- 
fore the  commencement  of  this  suit,  and  on,  to  wit,  the  25th 
day  of  August,  A.  D.  1859,  to  wit,  at  Chicago,  in  said  county, 
the  said  plaintiff  made  and  entered  into  an  agreement  in 
writing,  in  the  words  and  figures  following,  that  is  to  say: 

"  Garden  City  Track,  Aug.  25,  1859. 
"  Anson  Rogers  bets  P.  R.  Morgan  that  '  Honest  Anse ' 
can  beat  P.  R.  Morgan's  '  Louisa  Utley,'  over  the  '  Garden 
City  Course,'  six  weeks  from  to-day,  a  trotting  race  of 
twenty  miles,  to  harness,  for  five  thousand  dollars  a  side, 
for  which  there  is  two  hundred  a  side  up,  in  E.  Moore's 
hands,  as  forfeiture  for  the  putting  up  of  one  thousand  dol- 
lars more  in  ten  days  from  to-day,  making  in  all  twelve  hun- 
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dred  dollars  a  side  as  forfeiture,  the  balance  to  be  put  up  on 
the  day  of  the  race.  When  the  one  thousand  dollars  is  put 
up,  it  is  all  to  be  placed  in  the  hands  of  Frank  Parmelee  — 
and  he  is  to  be  the  final  stakeholder. 

"Anson  Rogers. 
"P.  R.  Morgan." 
And  the  said  defendant  further  says,  that  afterwards,  and 
within  the  time  in  said  agreement  mentioned,  and  in  pursu- 
ance thereof,  the  said  plaintiff  and  the  said  P.  R.  Morgan 
each  placed  in  the  hands  of  said  Moore  the  sum  of  one  thou- 
sand dollars,  so  to  be  put  up  within  ten  days  from  the 
time  of  the  making  of  said  agreement  as  aforesaid,  in  [57] 
addition  to  the  sum  of  two  hundred  dollars  already 
placed  in  the  hands  of  said  Moore,  by  the  said  respective  par- 
ties to  the  said  agreement;  that  afterwards,  to  wit,  on  the  13th 
day  of  September,  A.  D.,  1859,  to  wit,  at  Chicago  aforesaid, 
the  said  Moore,  in  pursuance  of  said  agreement,  placed  the 
said  moneys,  being  twelve  hundred  dollars,  by  each  of  said 
respective  parties  so  placed  in  his  hands  as  aforesaid  (and 
amounting  in  all  to  twenty-four  hundred  dollars),  into  the 
hands  of  the  said  defendant,  to  hold  as  twelve  hundred  dollars 
on  a  side,  as  such  forfeiture  in  said  agreement  mentioned  and 
provided.  And  the  said  defendant  further  says,  that  after- 
wards, to  wit,  on  the  day  and  at  the  place  in  said  agreement 
mentioned  for  the  trotting  of  said  race,  the  said  P.  R.  Morgan, 
further  in  pursuance  of  said  agreement,  put  into  the  hands  of 
said  defendant  a  sum,  in  addition  to  said  twelve  hundred  dol- 
lars, sufficient  to  make  the  whole  sum  on  his  side  amount  to 
five  thousand  dollars,  and  was  then  and  there  ready,  with  the 
said  '  Louisa  Utley,'  and  willing  to  perform  the  said  race,  and 
to  keep  and  perform,  and  did  then  and  there  keep  and  per- 
form, the  said  agreement,  in  all  respects  to  be  kept  and  per- 
formed on  his  part;  but  the  said  plaintiff,  then  and  there,  and 
at  all  times  thereafter,  wholly  failed  and  neglected,  and  refused 
to  appear  on  said  race  course,  or  to  produce  the  said  i  Honest 
Anse,'  or  to  perform  the  said  race,  and  then  and  there  wholly 
faijed  to  keep  and  perform  the  said  agreement  in  the  putting 
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up  of  the  further  sura  necessary  to  make  the  amount  on  his 
side  five  thousand  dollars,  or  to  put  up  any  sum  in  addition 
to  said  twelve  hundred  dollars,  so  put  up  as  a  forfeiture  as 
aforesaid;  that  by  reason  of  the  premises,  the  said  defendant 
says  that  the  said  sum  of  twelve  hundred  dollars,  so  put  up  by 
the  said  plaintiff  as  such  forfeiture  on  his  side  as  aforesaid, 
became  and  was  then  and  there  forfeited  to  the  said  P.  K. 
Morgan;  and  the  said  defendant,  under  and  by  virtue  of  the 
said  agreement,  was  then  and  there  authorized  and  required 
to  pay  over  said  last  mentioned  twelve  hundred  dollars  to  the 
said  Morgan,  and,  being  so  authorized  and  required  so  to  do, 
then  and  there  did  pay  the  same  over  to  said  Morgan ;  and 
this  he  is  ready  to  verify,  etc. 

To  which  plea  the  said  plaintiff  replied: 

First.  That  after  the  making  and  signing  the  said  agree- 
ment in  said  plea  mentioned,  and  before  the  time  specified  for 
trotting  the  race  therein  mentioned,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  15th  day  of  September,  1859, 
the  plaintiff  demanded  of  and  requested  said  defendant  to  pay 
to  him,  the  said  plaintiff,  the  said  sum  of  twelve  hundred  dol- 
lars which  had  been  placed  in  the  hands  of  said  def  end- 
[58]  ant  by  said  plaintiff  as  forfeit  money,  and  as  and  for  a 
portion  of  the  wager  on  the  part  of  the  plaintiff  speci- 
fied in  and  in  accordance  with  said  agreement  in  said  plea 
mentioned,  which  said  sum  was  then  and  there  in  the  hands 
and  possession  of  said  defendant,  but  the  defendant  refused  to 
pay  over  the  same  to  plaintiff;  that  the  said  agreement  was 
executed  in  the  county  of  Cook  and  state  of  Illinois,  as  and 
for  a  wager  upon  and  for  a  horse  race  then  and  there  in  and  by 
said  agreement  intended  and  agreed  to  be  had,  performed  and 
to  take  place  within  the  said  county  —  wherefore  plaintiff  says 
that  the  said  agreement  in  said  last  plea  mentioned  was  and  is 
wholly  and  entirely  void  and  of  no  binding  force  whatever; 
and  this  he  is  ready  to  verify,  etc. 

Second.     That  the  said  Morgan  did  not,  at  the  time  in  said 
agreement  mentioned,  nor  at  any  other  time,  put  up  the  bal- 
ance of  said  money  in  said  agreement  specified,  and  was  not, 
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at  the  time  specified  in  said  agreement  for  trotting  said  race, 
ready,  and  did  not  trot  said  race,  nor  cause  the  same  to  be 
done,  according  to  the  terms  of  said  agreement;  and  con- 
cluded to  the  country. 

The  defendant  rejoined  that  the  plaintiff  did  not,  at  any  time 
before  the  trotting  the  said  race,  make  any  demand  of  the  said 
money;  and  concluded  to  the  country. 

In  June,  1860,  the  case  was  tried  before  the  court  and  a 
jury. 

The  bill  of  exceptions  shows  that  on  the  trial  the  plaintiff 
read  in  evidence  the  contract  set  out  in  the  defendant's  special 
plea,  and  also  a  stipulation  made  in  the  cause  by  the  attorneys 
of  the  respective  parties,  as  follows: 

"  It  is  hereby  stipulated,  that  on  the  22d  day  of  September, 
1859,  before  the  time  provided  in  the  defendant's  special  plea 
for  trotting  the  match  in  said  agreement  mentioned,  the 
plaintiff  caused  a  demand  to  be  made  upon  defendant  for  the 
sum  of  twelve  hundred  dollars  put  up  under  said  agreement ; 
that  said  defendant  refused  to  pay  over  the  said  twelve  hun- 
dred dollars  to  plaintiff,  the  defendant  having  the  same  in  his 
hands  at  the  time  of  such  demand,  and  that  proof  of  such  de- 
mand and  refusal  is  hereby  dispensed  with." 

The  plaintiff,  further  to  sustain  the  issues  on  his  part,  read 
to  the  jury  the  deposition  of  Piatt  Eycleshimer,  who  testified 
as  follows: 

That  he  resided  in  Janesville,  Wisconsin,  and  his  occupa- 
tion was  that  of  keeping  a  meat  market;  that  he  knew  the 
parties  to  the  suit ;  that  he  saw  the  plaintiff  and  defendant  to- 
gether last  fall,  in  Chicago,  about  the  21st  of  September,  on 
the  sidewalk  opposite  Mr.  Parmelee' s  office;  don't  think  there 
was  any  one  present  except  Rogers,  Parmelee  and  myself; 
heard  a  conversation  between  plaintiff  and  defendant 
at  the  time  I  saw  them  together;  Mr.  Rogers  asked  me  [59] 
to  go  with  him  to  see  Parmelee;  Rogers  told  Parmelee 
that  he  had  come  to  demand  twelve  hundred  dollars  of  him 
that  he  (Rogers)  had  put  in  his  (Parmelee's)  hands,  and  that 
he   (Rogers)   would   not   trot   the   race.     Mr.  Parmelee  told 
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Eogers  he  did  not  want  to  hold  the  stakes :  that  he  was  afraid 
there  would  be  trouble  about  the  race;  and  that  he  had  put 
the  money  in  the  bank,  and  the  bank  was  closed,  and  that  if 
Eogers  would  come  the  next  day,  after  the  bank  opened,  he 
would  give  him  his  twelve  hundred  dollars ;  that  he  was  glad 
to  get  rid  of  it,  and  that  he  would  not  suffer  himself  to  be 
sued  in  a  case  where  he  had  no  interest  or  defense.  Eogers 
made  a  demand  of  Mr.  Parmelee  of  twelve  hundred  dollars 
that  Eogers  said  he  had  put  in  his  (Parmelee's)  hands  as  a 
stakeholder,  and  Parmelee  said  he  had  it,  and  said  he  would 
give  it  up  to  Eogers  in  the  morning,  when  the  bank  opened. 
This  conversation  occurred  at  the  time  and  place  fixed  in  my 
answer  to  the  third  interrogatory. 

Here  the  plaintiff  rested  his  case. 

It  appeared  in  evidence,  that  just  six  weeks  after  date  of 
contract,  the  balance  of  the  money  was  put  up  by  Morgan 
into  defendant's  hands.  The  race  was  to  come  off  six  miles 
from  Chicago.  Morgan  produced  his  mare;  Morgan's  mare 
was  brought  out;  judges  were  picked  out  by  the  stakeholder, 
according  to  the  rules  of  the  track;  plaintiff  was  not  there, 
nor  his  horse. 

The  court  instructed  the  jury  on  behalf  of  plaintiff,  thus: 

"  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
with  one  P.  E.  Morgan,  entered  into  an  agreement  to  trot  a 
horse  race,  and  to  bet  money  on  the  same,  and  in  pursuance  of 
said  agreement,  the  plaintiff  deposited  the  money  in  question 
with  the  defendant,  as  the  stakeholder  upon  such  race,  and  af- 
terwards, and  before  the  time  fixed  for  the  said  race  to  come 
off,  the  said  plaintiff  disaffirmed  such  agreement,  and,  before 
the  time  fixed  for  the  race  to  come  off,  and  before  the  contest 
or  race  actually  occurred,  demanded  of  the  defendant  the 
money  so  deposited  with  him  by  the  plaintiff,  then  the  jury 
should  find  a  verdict  for  the  plaintiff." 

To  the  giving  of  which,  the  defendant  excepted. 

The  defendant's  counsel  then  asked  the  court  to  give  the 
following: 

That  it  being  admitted,  in  the  pleadings  in  this  case,  that 
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the  defendant  had  paid  the  money  in  question  over  to  the 
winner,  the  statute  of  this  state  gives  the  plaintiff  a  right  to 
recover  the  same  back  of  the  winner,  but  gives  no  right  of  ac- 
tion against  the  stakeholder. 

But  the  court  refused  to  give  the  same  as  asked,  and  [60] 
modified  and  gave  the  same,  as  follows: 

"  That  it  being  admitted,  by  the  pleadings  in  this  case,  that 
the  defendant  had  paid  the  money  in  question  over  to  the 
winner,  the  statute  of  this  state  gives  the  plaintiff  a  right  to 
recover  the  same  back  of  the  winner,  but  gives  no  right  of 
action  against  the  stakeholder.  This  is  the  law,  where  the 
money  was  paid  over  without  notice;  but  where  the  depositor 
demanded  his  money  back  from  the  stakeholder  before  the  de- 
termination of  the  bet  or  wager,  he  became  thereby  entitled 
to  recover  back  his  stake;  and  if  in  this  case  the  plaintiff  de- 
manded back  his  deposit  from  the  stakeholder  before  the  event 
of  the  bet  or  race,  he  is  entitled  to  recover  back  his  stake  or 
deposit." 

The  defendant's  counsel  further  asked  the  court  to  instruct 
the  jury  as  follows: 

If  the  jury  believe,  from  the  evidence,  that  on  the  day  men- 
tioned in  the  contract  given  in  evidence,  the  said  P.  It.  Mor- 
gan, in  pursuance  of  the  agreement,  put  into  the  hands  of  the 
defendant  a  sum,  in  addition  to  the  twelve  hundred  dollars, 
sufficient  to  make  the  whole  sum  five  thousand  dollars,  and 
was  then  and  there  ready  and  willing  to  perform  the  said  race, 
and  kept  and  performed  the  said  contract  on  his  part,  then  the 
jury  will  find  the  issue,  in  that  behalf,  for  the  defendant. 

If  the  jury  believe,  from  the  evidence,  that  all  the  facts  set 
forth  in  the  defendant's  special  plea  are  true,  and  that  the 
same  are  sustained  by  proof,  then  the  plaintiff  is  entitled  to  a 
verdict  in  his  favor,  on  said  plea. 

The  court  refused  to  give  either  of  said  last  mentioned  in- 
structions. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  twelve  hundred  dollars. 
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The  defendant  moved  for  a  new  trial,  which  the  court  over- 
ruled. 

Judgment  was  rendered  upon  the  verdict,  and  an  appeal 
prayed,  which  was  allowed. 

Appellant  assigns  for  error: 

That  the  court  erred  in  giving  the  instructions  aforesaid  on 
behalf  of  the  plaintiff. 

The  court  erred  in  refusing  the  second  instruction  asked  on 
behalf  of  the  defendant,  and  for  modifying  that  firstly  asked. 

The  court  erred  in  overruling  the  motion  for  a  new  trial, 
and  rendering  judgment  in  favor  of  plaintiff  against  the  de- 
fendant. 

The  declaration  is  bad,  for  want  of  the  allegation,  "  contra- 
ry to  the  form  of  the  statute." 
[61]  sScates,  McAllister  da  Jewett,  for  appellant. 

G.  W.  Cumming,  for  appellee. 

Bkeese,  J".  We  do  not  think  any  of  the  points  made  by 
the  plaintiff  in  error  available,  or  sufficient  to  reverse  this 
judgment. 

The  case  is  a  very  plain  one.  The  action  of  assumpsit  for 
money  had  and  received  is  given,  expressly,  by  statute.  (Scates' 
Comp.,  294.) 

The  proof  shows  the  race  was  not  run,  and  before  the  time 
appointed  for  the  race,  Rogers  demanded  his  deposit,  which 
Parmelee  promised  to  pay  when  the  bank  should  open  the  next 
day,  but  afterwards,  without  any  cause,  refused  to  pay.  The 
judgment  is  affirmed. 

Judgment  affirmed. 
74 


APKIL  TEEM,  1861.  62 


Joslyn  vs.  Collinson. 


Merritt  L.  Josltn,  Plaintiff  in  Error,  vs.  Frederick  Col- 
linson, Defendant  in  Error. 

Error  to  McHenry. 

If  a  guarantee  is  placed  upon  a  note  at  the  time  of  its  execution,  and  so 
is  a  part  of  the  original  transaction,  no  new  consideration  is  neces- 
sary to  be  averred  in  support  of  it ;  but  when  it  is  entered  into  subse- 
quently, it  is  otherwise. 

This  was  an  action  of  assumpsit  upon  a  special  guarantee, 
brought  by  the  appellee  against  the  appellant. 

The  declaration  contains  three  counts.  To  the  first  and 
third  counts  a  nolle  pros,  was  entered  in  the  court  below. 

The  second  count  is  upon  a  special  guarantee,  and  alleges, 
"  That,  on  the  20th  day  of  September,  1857,  at  "Woodstock,  to 
wit,  in  said  county  of  McHenry,  one  W.  W.  Paine  made  his 
certain  promissory  note  in  writing,  bearing  date  the  day  and 
year  aforesaid,  and  then  and  there  delivered  the  same  to  one 
L.  W.  Baldwin,  in  and  by  which  said  note  said  "W.  W.  Paine 
promised  to  pay  to  said  L.  W.  Baldwin,  one  hundred  and  thir- 
ty dollars,  nine  months  after  date  thereof,  with  interest  at  ten 
per  cent,  for  value  received;  and  the  said  L.  "W".  Baldwin,  to 
whom  the  said  note  was  payable,  then  and  there  indorsed  and 
under  his  hand  assigned  the  said  note  to  the  said  plaintiff,  and 
then  and  there  delivered  the  same  so  indorsed  to  the  said  plain- 
tiff; and  the  said  defendant  then  and  there  by  his  certain 
writing  upon  the  back  of  said  note,  undertook  and 
promised  to  pay  the  money  therein  mentioned,  which  [62] 
writing  was  in  the  words  and  letters  following,  to  wit ; 
*  For  value  reed.  I  hereby  guarantee  the  payment  of  the  with- 
in. M.  L.  Joslyn.5  By  means  whereof  and  by  force  of  the 
statute,  the  defendant  became  liable,"  etc. 

Breach  in  the  usual  form. 

To  which  count  the  defendant  in  the  court  below  filed  a  gen- 
eral demurrer,  which  demurrer  was  overruled  by  the  court, 
and  the  said  defendant  standing  by  his  demurrer,  the  court 
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gave  judgment  in  favor  of  the  plaintiff,  and  assessed  the  dam- 
ages to  the  amount  of  the  note  and  interest. 

The  errors  assigned  are,  that  the  court  erred  in  overruling 
the  demurrer;  and  the  court  erred  in  rendering  judgment  in 
manner  and  form  aforesaid. 

Joslyn  <&  Hanchett,  and  B.  0.  Cook,  for  plaintiff  in  error. 

Church  &  Kerr,  for  defendant  in  error. 

Oaton,  0.  J.  This  declaration  is  upon  a  special  guarantee 
of  a  promissory  note,  and  shows  that  the  guarantee  was  entered 
into  and  placed  on  the  note  after  the  note  had  been  delivered 
and  after  it  had  been  negotiated  to  plaintiff,  and  it  shows  no 
new  consideration  for  the  guarantee.  When  a  guarantee  is 
put  upon  a  note,  at  the  time  of  its  execution,  and  so  is  a  part 
of  the  original  transaction,  no  new  consideration  is  necessary 
to  support  it,  but  when  it  is  entered  into  subsequently,  it  is  a 
new  and  independent  undertaking,  and  must  be  supported  by 
a  new  and  independent  consideration,  and  the  pleading  should 
conform  to  this  rule  of  law.  The  declaration  should  show 
that  the  guarantee  was  entered  into  at  the  time  the  note  was 
executed,  when  it  need  not  aver  any  new  consideration,  or  if, 
as  in  this  case,  the  guarantee  was  entered  into  subsequently,  a 
new  and  independent  consideration  should  be  averred.  For 
the  want  of  this,  the  declaration  is  bad,  and  the  demurrer 
should  have  been  sustained. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
leave  to  the  plaintiff  to  amend  his  declaration. 

Judgment  reversed. 
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James  H.  Knapp  et  al.,  Plaintiffs  in  Error,  vs.  John      [63] 
A.  Marshall  et  al.,  Defendants  in  Error. 

Error  to  Knox. 

A  decision  sustaining  a  demurrer  to  a  bill  in  chancery  is  interlocutory, 
not  final,  and  this  court  has  not  jurisdiction  of  such  an  order.  If  the 
party  is  willing  to  rest  his  case  on  the  demurrer,  he  should  ask  the 
court  below  to  dismiss  the  bill. 

This  was  a  bill  filed  in  the  Knox  circuit  court  for  relief  and 
discovery.  A  demurrer  was  interposed,  on  the  ground  that 
the  complainants  had  not  made  proper  parties  to  the  bill;  the 
court  sustained  the  demurrer  to  the  bill,  and  on  this  order, 
the  complainants  below  brought  this  writ  of  error. 

E.  W.  Hazard,  for  plaintiffs  in  error. 

T.  G.  Frost  and  G.  W.  Ford,  for  defendants  in  error. 

Breese,  J.  It  does  not  appear  from  the  record  in  this  cause 
that  any  final  decree  has  been  entered,  by  the  circuit  court. 
It  only  shows  that  the  court  sustained  a  demurrer  to  the  bill, 
to  which  the  complainants  excepted.  What  followed  on  sus- 
taining the  demurrer  is  not  shown.  The  cause,  for  aught  that 
appears,  is  still  pending  in  the  circuit  court  for  the  purpose  of 
new  parties.  We  cannot  say.  If  the  record  showed  that  the 
bill  had  been  dismissed  for  the  want  of  proper  parties,  we 
should  hold  that  error,  because  on  such  showing,  if  the  bill 
has  merits,  it  must  be  retained  in  order  that  the  proper  parties 
may  be  made.  A  complainant,  willing  to  rest  his  case  upon 
a  demurrer,  must  move  the  court  to  dismiss  the  bill.  This  is 
final,  and  appeal  or  error  will  lie.  A  decision  on  the  de- 
murrer is  merely  interlocutory.  Fleeoe  v.  Russell,  13  111.,  32; 
Pentecost  v.  Magahee,  4  Scam.,  326 ;  Hayes  v.  Caldwell,  5 
Gilm.,  33.  This  objection  was  not  made  on  the  hearing  of 
this  cause.  We  find,  on  examination,  that  we  have  no  juris- 
diction, and  must  dismiss  the  writ  of  error. 

Writ  of  error  dismissed. 
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[64]      George  W.  Campbell,  Plaintiff  in  Error,  vs.  Abel  S. 
Conovee,  Defendant  in  Error. 

Error  to  Peoria. 

1.  The  act  which  authorizes  a  recovery  before  a  justice  of  the  peace,  from 

a  constable,  of  three  times  the  value  of  property  levied  upon  by  him, 
if  exempted  from  levy,  is  still  in  force. 

2.  In  Peoria  county  a  justice  of  the  peace  has  jurisdiction  to  try  such  a 

case,  where  three  times  the  value  of  the  property  levied  upon  does  not 
exceed  three  hundred  dollars;  in  other  counties  the  jurisdiction  is 
limited  to  one  hundred  dollars. 

3.  A  motion  for  a  new  trial  can  only  be  made  at  the  term  at  which  the 

verdict  may  be  rendered.  It  is  irregular  to  allow  such  a  motion  two 
years  after  verdict. 

This  case  was  commenced  by  Conover  against  George  "W. 
Campbell,  before  a  justice  of  the  peace,  to  recover  three  times 
the  value  of  property  levied  on  by  virtue  of  an  attachment, 
issued  at  the  suit  of  Phillip  F.  Elliott  against  said  Conover, 
and  which  attachment  was  placed  in  the  hands  of  plaintiff,  as 
constable,  and  by  him  levied  upon  property  claimed  to  be  ex- 
empt from  execution. 

Judgment  was  rendered  against  defendant  below,  before  the 
justice,  for  $210,  from  which  he  appealed  to  the  circuit  court 
of  Peoria  county.  At  the  November  term,  1858,  of  that  court, 
a  trial  was  had,  and  verdict  was  found  against  the  defendant 
below  for  $135,  in  which  verdict  the  jury  find  the  value  of  the 
property  levied  on  to  be  $45,  and  assess  three  times  its  value 
as  damages. 

The  defendant  below  moved  for  a  new  trial,  which  was,  on 
the  28th  day  of  December,  1858,  overruled  by  the  court,  and 
judgment  rendered  for  $135. 

At  the  November  term,  1860,  the  plaintiff  renewed  his  mo- 
tion for  a  new  trial,  and  to  set  aside  the  verdict  and  judgment 
of  the  court  and  dismiss  the  suit,  for  the  following  reasons,  to 
wit: 

First.  The  justice  of  the  peace  had  not  jurisdiction  in  the 
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cause,  nor  the  circuit  court  on  appeal  on  suit,  to  recover  three 
times  the  value  of  the  property  levied  on. 

Second.  The  court  gave  erroneous  instructions  on  the  part 
of  plaintiff. 

Third.  The  court  refused  proper  instructions  asked  for  by 
defendant. 

Fourth.  The  verdict  of  the  jury  was  for  $45;  the  value  of 
the  property  and  the  judgment  of  the  court  was  for  $135,  be- 
ing $90  more  than  the  value  of  the  property  found  by  the 

.Fry- 
In  support  of  which  motion  the  defendant  below  read  in 

evidence  the  affidavit  of  the  defendant,  the  writ  of  attachment 

issued  in   the   original   suit   of  Elliott  v.    Conover, 

the  return  of  the  plaintiff  thereon,  as  constable,  the      [65] 

instructions  given  for  plaintiff  below,  and  the  verdict 

of  the  jury  in  this  cause. 

The  plaintiff  below,  to  resist  the  motion,  read  in  evidence 
to  the  court  this  verdict:  "  We  find  the  value  of  the  prop- 
erty to  be  forty -five  dollars,  and  assess  three  times  its  value;" 
and  the  instructions  asked  by  defendant  below. 
1  The  court  refused  to  grant  a  new  trial  or  set  aside  the  ver- 
dict and  judgment,  on  the  ground  that  it  came  at  too  late 
a  day;  to  which  plaintiff  excepted,  and  assigns  for  error: 

First.  That  the  justice  of  the  peace  or  the  circuit  court, 
*m  appeal,  did  not  have  jurisdiction. 

Second.  The  court  gave  erroneous  instructions  asked  by 
plaintiff. 

Third.  The  judgment  of  the  court  was  for  more  than  the 
verdict  of  the  jury  and  erroneous. 

Fourth.  The  court  erred  in  overruling  each  motion  for  a 
new  trial,  and  to  set  aside  the  judgment  and  dismiss  the  suit, 
and  rendering  judgment  for  the  plaintiff  below. 

Fifth.  That  the  judgment  should  have  been  rendered  for 
defendant  below  instead  of  plaintiff. 

M.  Williamson^  for  plaintiff  in  error. 

Johnson  c&  Hopkins,  for  defendant  in  error. 
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Bkeese,  J.  The  appellant  is  laboring  under  an  impression 
that  there  is  no  act  in  force  giving  jurisdiction  to  a  justice  of 
the  peace,  in  an  action  to  recover  three  times  the  value  of 
property,  which,  being  exempt  from  execution,  a  constable 
has  levied  upon. 

The  act  of  March,  1843,  giving  this  penalty,  was  repealed 
by  the  act  of  1845,  ch.  90  (Scate's  Comp.,  720).  But  at  the 
same  session  it  was  reenacted  verbatim.  It  is  section  thirty- 
five,  ch.  57,  and  is  as  follows:  "If  any  officer,  by  virtue  of 
any  execution  or  other  process,  or  any  other  person  by  any 
right  of  distress,  shall  take  or  seize  any  of  the  articles  of 
property  hereinbefore  exempted  from  levy  and  sale,  such  offi- 
cer or  person  shall  be  liable  to  the  party  injured,  for  three 
times  the  value  of  the  property  illegally  taken  or  seized,  to  be 
recovered  by  action  of  trespass,  with  costs  of  suit."  (Scate's 
Comp.,  605.) 

It  will  be  conceded,  that  in  a  majority  of  counties  in  this 
state,  where  the  jurisdiction  of  a  justice  of  the  peace  is  lim- 
ited to  one  hundred  dollars,  he  could  not  try  a  case  where 
three  times  the  value  is  claimed,  if  such  claim  exceeded  one 
hundred  dollars;  but  in  the  county  of  Peoria,  where  this  case 
arose,  there  is  a  special  statute  giving  to  justices  of  the 
\66~\  peace  of  that  county,  jurisdiction  to  hear  and  deter- 
mine all  complaints,  suits  and  prosecutions  described 
in  section  seventeen  of  chapter  forty-nine,  entitled  Justices 
of  the  Peace  and  Constables,  of  the  revised  statutes,  in  which 
the  amount  claimed  to  be  due  does  not  exceed  three  hundred 
dollars.     (Scate's  Comp.,  673.)  i 

In  that  section,  paragraph  twelve,  is  specified  actions  of 
trespass  on  personal  property,  and  of  trover  and  conversion. 

It  appears  from  the  record  that  this  cause  was  tried  on  ap- 
peal in  the  circuit  court  of  Peoria  county,  at  the  November 
term,  1858,  and  after  considering  the  motion  for  a  new  trial, 
and  refusing  it,  final  judgment  was  entered  on  the  28th  of 
December  of  that  year. 

At  the  November  term,  1860,  two  years  thereafter,  the  de- 
fendant was  allowed  to  renew  his  motion  for  a  new  trial;  and 
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it  being  decided  against  him,  he  brings  the  case  here  by  ap- 
peal from  this  judgment.  We  need  not  say  it  was  improper 
and  irregular  for  the  court  to  entertain  this  motion  after  the 
lapse  of  two  years.  We  understand  a  motion  for  a  new  trial 
can  only  be  made  at  the  term  at  which  the  verdict  is  rendered, 
and  when  denied,  the  judgment  must  be  finally  entered,  unless 
a  motion  be  interposed  to  arrest  it.  The  judgment  of  the  cir- 
cuit court  is  affirmed. 
Judgment  affirmed. 


William  B.  Johnson,  impleaded,  etc.,  Appellant,  vs.  Henry 
K.  Buell  et  al.,  Appellees. 

Appeal  from  the  Superior  Court  of  Chicago. 

1.  A  party  may  appear  and  move  the  court  to  quash  an  attachment,  with- 

out submitting  himself  to  its  jurisdiction. 

2.  Where  a  declaration  complains  of  A  and  B,  partners,  etc.,  the  word 

partners  is  descriptive  of  the  persons  merely,  and  a  plea  that  they 
were  not  partners  raises  an  immaterial  issue  to  the  averment  in  the 
declaration  that  they  made  and  delivered  their  note  to  the  plaintiff. 
8.  It  is  not  error  if  two  are  sued  and  the  judgment  is  against  one,  not  to 
sue  out  a  sci.  fa.  to  make  all  the  defendants  named  parties  to  the 
judgment,  instanter. 

The  appellees  sued  out  an  attachment  against  Johnson,  who 
was  a  nonresident,  alleging  that  fact,  and  that  he  and  Garri- 
son were  joint  debtors,  and  prayed  a  summons  against  Garrison. 

The  sheriff  returned  the  attachment  served,  by  a  levy  on 
some  shingles,  and  by  reading  the  process  to  Johnson.  Gar- 
rison not  found.  After  writ  had  been  returned,  a  motion  was 
made  by  Johnson  only,  to  quash  the  writ,  and  a  cross  motion 
to  amend. 

Attachment  writ  was  amended  as  per  indorsement  on      [67] 
same:  "This  writ  amended  March  12,  1860,  by  insert- 
ing after  the  words  '  A.  Garrison,'  in  the  summons  portion  of 
said  writ,  the  words  'and  W.  B.  Johnson,  aforesaid.'"     The 
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writ,  as  originally  issued,  was  to  attach  property  of  W.  B. 
Johnson,  and  summon  Garrison,  the  codefendant. 

Order  March  12, 1860:  "  and  defendants  come  by  J.  K.  An- 
derson, their  attorney,  and  submit  motion  to  quash  writ 
issued,"  etc.,  "  and  it  is  ordered  that  the  writ  stand  as  returned, 
and  run  against  both  defendants." 

ISTo  appearance  of  defendant  Garrison,  in  any  of  the  plead- 
ings. 

The  motion  to  quash  writ,  and  return,  were  by  defendant 
Johnson  only,  by  his  counsel. 

The  words  of  the  order  of  12th  March,  1860,  are,  that,  "  de- 
fendants come  by  their  attorney,  J.  R.  Anderson,  and  submit 
motion  to  quash  writ."     The  motion  by  Johnson  only. 

The  words  of  the  order  of  April  23,  1860,  are:  "And  said 
defendants,  by  J.  It.  Anderson,  their  attorney,  also  come,"  etc. 

There  was  a  verdict  and  judgment  for  the  plaintiffs  below 
against  Johnson. 

Garrison  dc  Anderson,  for  appellant. 

J.  W.  Westcott,  for  appellees. 

Caton,  C.  J.  If  there  was  any  defect  in  the  form  of  the 
attachment,  as  originally  issued,  that  was  cured  by  the  amend- 
ment subsequently  made  by  order  of  the  court. 

Here  was  no  appearance  by  Garrison,  for  the  purpose  of 
submitting  himself  to  the  jurisdiction  of  the  court.  Probably 
a  fair  construction  of  the  whole  record  would  lead  to  the  con- 
clusion that  the  clerk  inadvertently  added  an  s  to  the  word 
defendant,  in  the  entry  of  the  motion  to  quash  the  attachment, 
for  the  reason  that  it  contained  no  summons  to  Garrison,  the 
resident  defendant,  but  at  any  rate,  admitting  that  Garrison 
did  actually  appear  and  join  in,  the  motion  to  quash  the  writ, 
that  was  not  for  the  purpose  of  submitting  to  the  jurisdiction 
of  the  court,  but  for  the  purpose  of  objecting,  that  the  court 
could  take  no  jurisdiction  of  his  person,  by  virtue  of  that  writ, 
and  this  was  practically  admitted  by  the  court  when  it  ordered 
the  writ  to  be  so  amended  that  it  might  acquire  jurisdiction  of 
his  person.  Certainly,  after  the  writ  was  so  amended,  there 
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is  no  pretense  that  he  ever  appeared,  or  that  it  was  ever  served 
upon  him  so  as  to  give  the  court  jurisdiction  of  him  under  the 
amended  writ.  After  the  amendment  of  the  writ,  the  court 
had  only  to  do  with  Johnson,  who  alone  was  before  it. 

Johnson  filed  several  pleas.  The  first  was,  that  he  [68] 
and  Garrison  did  not,  as  partners,  execute  the  note  sued 
on.  This  was  an  immaterial  plea.  The  declaration  did  not 
aver  that  they  executed  the  note  as  partners.  The  declaration 
complains  "  of  W.  B.  Johnson  and  A.  Garrison,  partners," 
etc.  For  that  they  "  made  their  certain  promissory  note  in 
writing,"  etc.,  "  and  then  and  there  delivered  the  same,"  etc. 
The  word  "  partners,"  etc.,  is  a  mere  description  of  their  per- 
sons, and  has  nothing  to  do  with  the  characters  in  which  they 
executed  the  note.  It  is  not  averred  that  they  did  this  as  part- 
ners. This  plea  being  immaterial,  requires  no  further  consid- 
eration. 

The  second  is  a  special  plea  of  no  consideration;  something 
in  the  nature  of  a  plea  of  duress;  and  the  third  plea  was  of 
the  statute  of  frauds.  Upon  these  pleas  issues  were  joined, 
which  by  consent  were  tried  by  a  jury,  who  found  a  verdict 
for  the  plaintiff  for  the  amount  of  the  note.  The  only  evi- 
dence introduced  on  the  trial  was  the  note,  the  execution  of 
which  by  both  the  makers  was  proved.  On  this  verdict  judg- 
ment was  rendered  against  Johnson.  What  there  is  wrong 
about  this,  we  are  unable  to  perceive.  There  was  no  error  in 
not  ordering  a  scire  facias  against  Garrison  under  the  statute, 
to  make  him  a  party  to  the  judgment.  If  the  plaintiffs  can- 
not make  their  judgment  of  Johnson,  they  may  perhaps  here- 
after issue  a  sci.  fa.,  but  if  they  can  do  so,  that  would  have 
been  an  unnecessary  expense.  If  Garrison  were  a  party  to 
the  judgment,  they  might  still  make  the  amount  out  of  the 
goods  of  Johnson  alone,  and  compel  him  to  resort  to  Garrison 
for  contribution,  and  he  can  do  the  same  thing  now.  The 
judgment  is  affirmed. 

Judgment  affirmed. 
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Oscar  Stratton,  impleaded  with  Anson  S.  Potter  et  al., 
Plaintiff  in  Error,  vs.  Charles  N.  Henderson,  and  Charles 
M.  Henderson,  Defendants  in  Error. 

Error  to  Superior  Court  of  Chicago. 

1.  If  a  copy  of  the  instrument  declared  on  in  a  declaration  is  not  filed  ten 

days  before  court,  the  party  may  obtain  a  continuance,  but  nothing 
more. 

2.  That  the  copy  of  an  instrument  furnished  varies  from  that  offered  on 

the  trial  is  not  material ;  the  copy  is  no  part  of  the  record.    The  cir- 
cuit court  has  discretion  to  authorize  a  copy  to  be  corrected. 
8.  Where  the  condition  of  a  bond  is,  that  the  obligor  shall  deliver  certain 
obligations,  as  collateral  security,  it  does  not  authorize  him  or  his 
sureties  to  prove  that  he  was  amply  able  to  pay  the  debt  aliunde,  in 
avoidance  of  an  action  on  the  bond. 
[69]       4.  There  is  no  legal  objection  to  having  the  attorney  of  the  plaint- 
iff sworn  as  to  a  calculation  of  interest  on  indebtedness,  to  aid 
in  assessing  damages. 

This  was  an  action  of  debt  on  a  penal  bond  for  $2,000,  com- 
menced by  the  defendants  in  error  against  the  plaintiff  in 
error,  in  the  Cook  county  court  of  common  pleas  (now  the 
superior  court  of  Chicago).  The  writ  of  summons  claimed 
$500  for  damages. 

The  defendants  moved  to  strike  the  plaintiff's  declaration 
from  the  files  of  the  court,  on  the  ground  of  a  variance  be- 
tween the  amount  of  damages  therein  stated  and  the  amount 
claimed  in  the  summons.  Leave  was  given  to  the  plaintiffs  to 
amend  their  writ,  and  the  amount  of  damages  claimed  in  the 
writ  was  thereupon  altered  to  "two  thousand  dollars." 

The  defendants  filed  their  plea  of  the  general  issue,  and 
gave  notice  that  the  "  defendants  paid  to  the  said  plaintiffs, 
before  and  since  the  commencement  of  this  suit,  the  sum  of 
$2,000,  in  discharge  of  the  said  sum  in  the  said  supposed  writ- 
ing obligatory  mentioned;  and  that  the  said  plaintiff  received 
the  same  from  said  defendants  in  discharge  of  the  said  sup- 
posed writing  obligatory." 

Whereupon  issue  was  joined,  and  the  cause  was  tried  before 
84 


APRIL  TERM,  1861.  70 

Stratton,  imp.,  etc.,  vs.  Henderson  et  al. 

Higgins,  Judge,  and  a  jury,  and  a  verdict  was  returned  for  the 
plaintiffs  foi  $2,000  debt  and  $910.61  damages.  Judgment 
was  rendered  on  this  verdict. 

A  motion  for  a  new  trial  was  overruled,  and  judgment  ren- 
dered for  the  plaintiffs  on  the  verdict. 

At  the  trial,  the  plaintiffs  produced  and  offered  to  give  and 
read  in  evidence  to  the  jury  a  certain  bond,  which  is  in  the 
words  and  figures  following,  to  wit: 

u  Know  all  men  by  these  presents,  That  we,  Anson  S.  Pot- 
ter, J.  G.  Lumbard,  L.  B.  Seymour,  O.  Stratton^  are  held  and 
firmly  bound  unto  Charles  1ST.  Henderson  and  Charles  M.  Hen- 
derson, in  the  sum  of  two  thousand  dollars,  for  the  payment 
of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs  and  executors,  firmly  by  these  presents.  Signed,  sealed 
and  dated  at  Chicago,  this  10th  day  of  June,  A.  D.  1858. 

"  The  condition  of  the  above  obligation  is  such  that  whereas, 
the  said  Anson  S.  Potter  is  indebted  to  the  said  Charles  !N". 
Henderson  and  Charles  M.  Henderson,  upon  a  certain  judg- 
ment in  the  circuit  court  of  Cook  county,  state  of  Illinois,  for 
the  sum  of  fourteen  hundred  and  sixty -two  dollars  and  three 
cents,  and  costs,  rendered  in  said  court  on  the  fourth  day  of 
May,  A.  D.  1858.  And  whereas,  the  said  Potter  has  agreed 
to  place  in  the  hands  of  the  said  Hendersons,  notes  on  good 
and  responsible  parties,  of  the  value  and  amount  of 
-eighteen  hundred  dollars,  to  be  held  by  the  said  Hen-  [70] 
dersons  as  a  collateral  security  to  secure  the  said  debt 
now  in  judgment,  with  the  costs  thereon,  and  interest  at  ten 
per  cent,  per  annum  until  paid,  with  a  further  sum  of  not  ex 
ceeding  twelve  dollars,  to  defray  the  expenses  of  sending 
to  Maquon  for  the  said  notes,  with  this  further  agreement, 
that  the  notes  shall  be  placed  in  the  hands  of  some  responsi- 
ble party  for  collection,  by  suit  or  otherwise,  and  the  proceeds 
of  such  collection  applied  in  payment  of  said  claim  or  demand 
of  said  Hendersons;  that  the  said  Potter  shall  pay  one-half 
(i)  of  the  amount  of  said  demand  within  three  months  from 
the  twentieth  (20th)  day  of  June,  A.  D.  1858,  and  the  remain- 
der thereof  within  four  (4)  months  from  said  20th  day  of  June. 
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And  the  said  Potter  does  further  hereby  agree,  that  if  he  shall 
fail  to  pay  the  said  demand  in  the  manner  and  at  the  times 
aforesaid,  promptly  and  punctually,  then  and  in  that  case  the 
whole  of  the  said  notes,  so  to  be  surrendered  and  deposited  as 
aforesaid,  shall  at  once  and  absolutely  become  the  property  of 
the  said  Hendersons,  upon  this  condition,  that  they  elect  to 
take  the  same  in  full  payment  of  the  whole  of  said  judgment, 
and  if  they  shall  then  decline  to  take  the  same  in  satisfaction 
of  said  judgment,  then  the  same  shall  be  held  merely  as  a  col- 
lateral security  to  the  said  demand,  to  be  returned  to  the  said 
Potter  when  the  whole  of  the  same  is  paid  in  full,  it  being 
understood  that  said  Potter  shall  surrender  such  notes  as  will 
be  approved  by  A.  M.  Maple,  on  the  part  of  said  Hendersons. 
"  Now,  therefore,  the  condition  of  this  obligation  is  such 
that  if  the  said  Potter  shall,  on  or  before  the  twenty-fifth  day 
of  June,  A.  D.  1858,  deliver  to  the  said  Hendersons,  or  U 
their  agents,  the  notes  of  the  kind  and  to  the  amount  afore- 
said, then  this  obligation  shall  be  null  and  void,  otherwise  to 

remain  in  full  force  and  virtue. 

"A.  S.  Potter,         [seal.] 

"  J".  Gr.  LuMBARD,        [SEAL.] 

"L.  B.  Seymour,      [seal.] 
"  O.  Stratton."       [seal.] 

But  to  the  introduction  and  reading  of  said  bond  in  evi- 
dence the  defendant  objected,  and  insisted  that  it  was  not 
competent  for  the  plaintiffs  to  read  said  bond  to  the  jury,  be- 
cause it  varies  from  the  copy  of  the  instrument  of  writing  on 
which  this  action  is  brought,  which  is  annexed  to  the  plaintiffs' 
declaration  and  filed  with  it;  and  is  not  the  foundation  of  the 
plaintiffs'  action,  or  the  instrument  declared  on. 

That  the  bond  so  offered  in  evidence  by  the  plaintiffs  varies 

from  the  copy  of  the  instrument  of  writing  on  which  the 

action  is  brought,  in  this:     1st.  The  copy  in  the  body  of  the 

bond  recites  that  it  is  made  by  Anson  S.  Potter,  J.  G.  Lum- 

bard,  L.  B.  Seymour  and  0.  B.  Stratton,  whereas  the 

[71]      instrument  offered  in  evidence  recites  that  it  is  »made 

by  Anson  S.  Potter,  J.  G.  Lumbard,  L.  B.  Seymour 
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and  0.  Stratton.  2d.  The  copy  also  recites  in  the  condition, 
as  part  of  the  inducement  for  the  obligation,  as  follows: 
"  Whereas,  the  said  Anson  S.  Potter  is  indebted  to  the  said 
Charles  N.  Henderson  and  Charles  M.  Henderson,  upon  a 
certain  judgment  in  the  circuit  court  of  Cook  county,  state  of 
Illinois,  for  the  sum  of  fourteen  hundred  and  eighty -two  dol- 
lars and  three  cents,  and  costs;"  whereas,  the  instrument 
offered  in  evidence  recites,  in  setting  out  the  inducement,  as 
follows :  "  Whereas,  the  said  Anson  S.  Potter  is  indebted  to 
the  said  Charles  N.  Henderson  and  Charles  M.  Henderson, 
upon  a  certain  judgment  in  the  circuit  court  of  Cook  county, 
state  of  Illinois,  for  the  sum  of  fourteen  hundred  and  sixty- 
:wo  dollars  and  three  cents,  and  costs."  3d.  That  the  word 
Morgan  is  used  in  said  copy  where  the  word  Maquon  is  used 
in  the  instrument  offered  in  evidence;  and  that  there  are 
other  variances  apparent  from  the  inspection  of  the  instru- 
ment and  copy. 

Whereupon,  the  plaintiffs  prayed  leave  to  amend  the  said 
copy  so  as  to  correspond  with  the  bond  offered  in  evidence, 
and  the  court  allowed  the  plaintiffs  to  so  amend  said  copy, 
which  they  then  and  there  did;  to  which  the  defendants  ex- 
cepted. 

The  plaintiffs  then  offered  to  give  and  read  said  bond  in 
evidence,  to  which  the  defendants  objected  on  the  ground  that 
the  instrument  offered  was  not  the  foundation  of  the  plaintiffs' 
cause  of  action,  as  appeared  by  the  copy  of  the  instrument  on 
which  said  action  is  brought,  filed  with  the  declaration,  and 
because  it  varied  from  said  copy,  and  because  no  copy  of  said 
instrument  was  filed  with  the  declaration,  as  required  by  law, 
and  because  the  court  erred  in  permitting  the  plaintiffs  to 
amend  said  copy,  which  objections  the  court  overruled. 

The  plaintiffs  then  read  in  evidence  an  execution  issued  to 
the  sheriff  of  Knox  county,  on  the  judgment  referred  to  in 
the  bond,  which  execution  is  in  the  ordinary  form  of  fi.  fa. 
execution;  and  on  the  back  thereof  is  indorsed,  in  the  hand- 
writing of  the  clerk  of  said  court,  a  direction  to  the  sheriff  to 
collect   interest   on   the   amount  of   said  execution  (to  wit, 
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$1,462.03)  from  the  4th  of  May,  1858.     And  afterwards  is  in- 
dorsed thereon  the  return  of  the  sheriff,  as  follows,  to  wit: 

"  I  hereby  certify  that  on  the  27th  day  of  May,  A.  D.  1858, 
I  made  a  demand  of  defendant  for  property  to  satisfy  the 
within  execution,  and  he  stated  that  he  had  no  property  he 
could  turn  out  on  the  same,  but  would  pay. what  he  could  on 
the  same,  and  thought  he  could  pay  four  or  five  hundred  dol- 
lars in  the  lifetime  of  same.  Gr.  "W.  Eicke,  Sheriff" 

The  plaintiffs  here  rested  their  case;  whereupon,  the  de- 
fendants offered  as  a  witness  on  their  behalf,  one 
[72]  A.  H.  Potter^  who  testified  that  in  September,  1858, 

the  defendant  Anson  S.  Potter  paid  to  the  plaintiffs 
$700  to  apply  on  the  judgment  rendered  in  the  circuit  court  of 
Cook  county,  Illinois,  on  the  4th  of  May,- 1858,  against  said 
defendant  Potter,  and  in  favor  of  said  plaintiffs,  and  men- 
tioned in  said  bond.  The  defendants  then  asked  the  witness 
u  if  he  was  acquainted  with  the  pecuniary  circumstances  and 
responsibility  of  the  defendant  in  execution,  Anson  S.  Potter, 
on  the  25th  of  June,  1858,  and  from  that  time  to  the  present," 
but  the  plaintiffs'  counsel  objected  to  the  question,  and  in- 
sisted that  the  question  was  irrelevant  and  immaterial;  where- 
upon the  defendants'  counsel  insisted  that  the  question  was 
material  and  proper  for  the  purpose  of  laying  the  foundation 
for  showing  that  said  Potter  had,  ever  since  the  25th  of  June, 
1858,  been  possessed  and  the  owner  of  sufficient  property 
liable  to  execution  to  satisfy  said  judgment  so  recovered  by 
the  plaintiff's  against  him  in  the  circuit  court,  and  the  court 
decided  that  the  question  was  irrelevant,  and  refused  to  allow 
it  to  be  put;  to  which  the  defendants  excepted. 

The  defendants'  counsel  then  offered  to  give  in  evidence, 
and  prove  that  the  defendant  Anson  S.  Potter  has  been,  ever 
since  the  10th  of  June,  1858,  the  owner  of  a  large  amount  of 
unincumbered  real  and  personal  property  subject  to  execution, 
and  within  the  jurisdiction  of  said  circuit  court,  more  than 
sufficient  to  make  the  amount  of  said  judgment;  and  that 
said  judgment  has,  ever  since  the  10th  of  June,  1858,.  been, 
and  is  now,  a  lien  on  unincumbered  real  and  personal  prop- 
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erty  of  the  defendant  Anson  S.  Potter,  being  in  the  county 
of  Cook  and  state  of  Illinois,  which  property  is  all  liable  to 
be  taken  and  subject  to  execution  issued  on  said  judgment, 
and  is  in  value  more  than  sufficient  to  make  the  amount  of, 
and  satisfy  said  judgment,  by  due  course  of  law.  But  the 
plaintiffs'  counsel  objected  to  the  introduction  of  said  testi- 
mony; whereupon,  the  defendants'  counsel  insisted  that  said 
testimony  was  competent  and  proper  for  the  purpose  of  being 
considered  by  the  jury  in  determining  the  amount  of  damages 
the  plaintiffs  had  sustained  by  reason  of  the  alleged  breach  in 
the  conditition  of  the  bond,  as  charged  in  the  declaration  in 
not  delivering  the  notes  as  collateral  security  for  said  judg- 
ment as  obligated  in  said  bond,  and  for  the  purpose  of  show- 
ing that  the  plaintiffs  suffered  no  loss  on  said  judgment  by 
reason  of  their  so  extending  the  time  of  the  payment  of  the 
same  for  the  time  mentioned  in  said  obligation,  or  by  reason 
of  the  failure  of  the  defendant  Anson  S.  Potter,  to  deliver 
said  collaterals,  as  the  defendants  by  said  bond  obligated  he 
should  do. 

But  the  court  decided  that  the  measure  of  damages  in  this 
cause  is  the  amount  of  the  judgment  recovered  by  the  plaint- 
iffs against  the  defendant  Anson  S.  Potter,  in  said  cir- 
cuit court,  and  interest  thereon  at  10  per  cent,  per  [73] 
annum,  less  the  amount  that  may  have  been  paid  on 
said  judgment;  and  that  the  plaintiffs  in  this  action  are  en- 
titled to  recover  whatever  amount  may  now  be  due  upon  said 
judgment,  with  interest  at  ten  per  cent,  from  the  time  of  the 
rendition  of  the  same,  notwithstanding  that  said  judgment 
may  have  been  collectable  by  the  issuance  of  an  execution 
thereon,  at  any  time  since  the  execution  of  said  bond,  and  not- 
withstanding that  the  plaintiffs  may  have  suffered  no  loss  or 
damage  on  said  judgment,  or  in  the  collection  of  the  same,  by 
reason  of  the  failure  of  the  defendant  Potter  to  deliver  said 
collaterals,  and  that  the  said  testimony  offered  by  the  defend- 
ants was  incompetent  and  immaterial;  and  sustained  the  ob- 
jection,' and  excluded  the  same  from  the  consideration  of  the 
jury- 
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H.  T.  Helm,  counsel  for  plaintiffs,  being  sworn,  then  offer- 
ed to  testify  on  behalf  of  the  plaintiffs,  that  he  had  computed 
the  interest  on  said  judgment  at  ten  per  cent.,  and  offered  to 
state  the  amount  to  the  jury,  to  which  the  defendants'  counsel 
objected,  which  objection  was  overruled  by  the  court;  to  which 
the  defendants  excepted. 

Mr.  Helm  then  testified  that  he  had  cast  the  interest  on 
said  judgment  from  the  time  of  the  rendition  of  the  same,  at 
the  rate  of  ten  per  cent,  per  annum,  and  that  the  amount  then 
due  upon  said  judgment  for  principal  and  interest,  after  de- 
ducting payments,  was  $910.61. 

The  defendants'  counsel  then  moved  to  exclude  Helm's 
testimony  from  the  consideration  of  the  jury,  which  motion 
the  court  overruled;  to  which  the  defendants  excepted. 

The  defendants'  counsel  moved  for  a  new  trial,  and  in  arrest 
of  judgment,  and  assigned  the  following  causes  therefor: 

1st.  Because  the  court  erred  in  permitting  the  giving  in 
evidence  to  the  jury,  on  the  part  of  the  plaintiffs,  of  the  bond 
offered  by  them,  because  no  copy  of  the  same  had  been  filed 
with  said  plaintiffs'  declaration,  and  because  it  was  not  the 
foundation  of  said  plaintiffs'  action,  or  the  instrument  declar- 
ed on,  as  appears  by  the  copy  annexed  to  said  plaintiffs'  de- 
claration, and  because  it  varied  substantially  from  said  copy. 

2d.  Because  the  court  erred  in  allowing  said  plaintiffs  to 
amend  their  said  copy  of  the  instrument  sued  on,  on  the  trial 
of  the  cause. 

3d.  Because  the  court  erred  in  sustaining  the  objection  of 
said  plaintiffs  to  the  question  of  the  defendants'  counsel,  put 
to  the  witness  Potter,  respecting  his  knowledge  of  the  re- 
sponsibility of  said  defendant  Potter. 

4th.  Because  the  court  erred  in    rejecting    the  testimony 

offered  by  said  defendants,  for  the  purpose  of  showing   that 

the  defendant  Potter  has,  ever  since  the  execution  of 

[74]      said  bond,  possessed  sufficient  property  subject  to  the 

lien  of  the  judgment  of  said  plain  tiffs,  mentioned  in 

said  bond,  to  pay  and  discharge  the  same. 

5th.  Because  the  court  erred  in  deciding  that  the  amount  of 
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the  judgment  recovered  by  the  plaintiffs,  against  the  said  de- 
fendant Potter,  in  the  circuit  court  of  Cook  county,  Illinois, 
which  is  referred  to  in  said  bond,  with  interest  thereon  at  ten 
per  cent.,  less  the  amount  paid  thereon,  is  the  measure  of  dam- 
ages in  this  case. 

6th.  Because  the  court  erred  in  deciding  that  it  was  imma- 
terial, in  fixing  the  damages  of  said  plaintiffs,  whether  said 
judgment  could  have  been  collected  by  due  course  of  law  or 
not,  or  whether  said  plaintiffs  suffered  any  loss  on  said  judg- 
ment by  reason  of  the  nondelivery  by  the  defendant  Potter 
of  the  collateral  security  for  the  same,  as  stipulated  in  said 
bond,  and  erred  in  rejecting  the  testimony  offered  by  the  said 
defendants  for  the  purpose  of  showing  these  facts. 

7th.  Because  the  court  erred  in  allowing  the  interest  on 
said  judgment  to  be  computed  at  ten  per  cent. 

8th.  Because  said  verdict  of  the  jury  is  contrary  to  the  evi- 
dence. 

9th.  Because  said  verdict  is  contrary  to  law. 

10th.  Because  said  verdict  is  contrary  to  law  and  the  evi- 
dence. 

J.  T.  Hoyt,  E.  W.  Evans,  and  C.  C.  Bonney,  for  plaintiff 
in  error. 

Helm  <&  Clark,  for  defendants  in  error. 

Breese,  J.  We  do  not  consider  any  of  the  errors  assigned, 
or  points  made  by  the  plaintiffs  in  error,  as  substantial.  The 
action  was  debt  upon  a  bond  for  two  thousand  dollars,  with  a 
condition.  The  first  count  is  on  the  penal  part  of  the  bond 
only.  The  second  and  third  counts,  on  the  bond  setting  out 
the  condition  with  the  proper  breach,  and  damages  claimed 
to  two  thousand  dollars.  The  defendants  pleaded  nil  debet, 
with  notice  that  they  would  give  in  evidence  the  payment  of 
the  damages  before  suit  brought. 

The  plaintiffs  put  in  evidence  the  bond  sued  on,  tallying  in 
every  respect  with  the  bond  described  in  the  declaration,  but 
varying  from  the  copy  filed  with  the  declaration.  Whereup- 
on the  defendants  objected  to  giving  it  in  evidence,  because  of 
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this  variance,  which  objection  was  overruled,  and  the  plaintiffs 
permitted  to  amend  the  copy  in  conformity   to  the  original. 

This  ruling  constitutes   the  foundation  for  the   first   two 
errors  assigned. 
[75]  There  is  nothing  in  the  objection.     If  there  was  not 

a  copy  of  the  instrument  declared  on  file  ten  days  be- 
fore court,  the  defendants  were  entitled  to  a  continuance^  noth- 
ing more.  That  they  did  not  claim,  but  went  to  trial.  The 
bond  offered  in  evidence  was  the  bond  described  in  the  decla- 
ration, and  there  was  no  variance.  A  variance  from  the  copy 
is  never  held  to  be  important  on  trial.  On  trial,  the  bond  was 
admissible,  even  if  no  copy  whatever  had  been  filed.  The 
copy  was  not  the  foundation  of  the  suit,  and  is  no  part  of  the 
record.  The  bond  given  in  evidence  was  the  same  as  the  bond 
described  in  the  declaration  —  the  allegations  and  proofs 
therefore  agreed,  and  that  is  all  that  can  be  required  in  any 
case,  and  it  is  always  exacted.  It  was  discretionary  with  the 
court  to  allow  the  amendment  of  the  copy  on  the  trial,  as  the 
mistakes  in  it  were  clearly  clerical.  But  the  amendment  was 
wholly  unnecessary.  The  party  having  gone  to  trial  on  the 
merits,  it  was  only  necessary  for  the  plaintiffs  to  show  such  a 
bond  as  they  had  described  in  their  declaration. 

The  remaining  errors  assigned  present  the  real  questions 
in  controversy.  They  are  free  from  all  difficulty,  and  are  all 
disposed  of  by  reference  to  the  condition  of  the  bond,  which 
is  as  follows :  "  Now,  therefore,  the  condition  of  this  obliga- 
tion is  such,  that  if  the  said  Potter  shall,  on  or  before  the 
twenty-fifth  day  of  June,  A.  D.  1858,  deliver  to  the  said  Hen- 
dersons, or  to  their  agents,  the  notes  of  the  kind  and  to  the 
amount  aforesaid,  then  this  obligation  shall  be  null  and  void, 
otherwise  to  remain  in  full  force  and  entire."  The  meaning 
of  which  is,  that  if  the  judgment  debtor,  A.  S.  Potter,  shall 
deliver  the  specified  collaterals  at  the  time  agreed  upon,  then 
the  obligation  was  to  be  void,  if  not,  it  shall  be  in  force. 

Now,  clearly,  under  such  a  contract  as  this,  it  must  be 
wholly  immaterial  what  the  pecuniary  circumstances  of  Potter 
may  have  been.     The  defendants  have  undertaken  for  him, 
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that,  by  a  certain  day,  he  shall  do  a  certain  act  for  the  benefit 
of  the  plaintiffs.  If  he  was  worth  millions,  it  did  not  relieve 
the  defendants  from  their  responsibility.  Those  of  them  who 
are  sureties,  if  compelled  to  pay  for  his  default,  can  resort  to 
their  action  against  him  to  be  reimbursed  out  of  his  abundant 
means.  That  is  a  matter  in  which  the  plaintiff  can  have  no 
interest.  It  is  sufficient  for  him  that  he  has  (their  guarantee, 
that  his  debt  shall  be  paid  at  a  certain  time  and  in  a  particu- 
lar way,  by  a  timely  deposit  of  good  collaterals  to  the  amount 
of  eighteen  hundred  dollars,  and  which,  if  not  paid  and  dis- 
charged, should  be  the  absolute  property  of  the  plaintiff  at 
his  election,  in  satisfaction  of  his  judgment. 

On  failure  of  Potter  to  deliver  these  collaterals,  can 
there  be  any  doubt  that  the  plaintiff  was  entitled  to  [76] 
his  action  at  once,  against  the  defendants,  and  can 
there  be  any  question  as  to  the  measure  of  his  damages?  We 
think  not.  The  plaintiff  had  a  right  to  repose  upon  the  se- 
curity of  the  bond,  and,  on  default,  claim  either  the  amount  of 
the  judgment  or  the  value  of  the  collaterals.  He  has  elected 
the  former,  and,  although  that  judgment  may  be  collectable,  it 
is  no  sort  of  defense  to  the  undertaking  of  the  defendant, 
which  was  the  timely  delivery  of  the  collaterals.  That  Potter 
should  pay  plaintiff's  judgment  is  no  part  of  the  undertak- 
ing. There  is  nothing  on  which  to  base  the  third  and  fourth 
errors.  As  to  the  fifth  error,  it  is  expressly  stipulated  in  the 
bond  that  the  judgment  against  Potter  should  bear  interest  at 
the  rate  of  ten  per  cent,  from  its  date. 

The  remaining  error  is,  that  the  plaintiff's  counsel  was 
sworn  to  prove  a  calculation  of  the  amount  due  on  the  judg- 
ment with  interest  at  ten  per  cent.  Such  a  practice  is  very 
convenient,  and  aids  a  jury  very  much,  where  the  calculation 
of  interest  is  at  all  complicated.  The  jury  are  not  obliged  to 
take  the  calculation  of  the  attorney,  though  given  to  them  un- 
der oath;  they  can,  notwithstanding,  make  the  calculation  for 
themselves.  We  are  not  altogether  in  favor  of  allowing  the 
counsel  for  either  party  to  be  a  witness  for  his  client  to  prove 
any  fact,  but  we  have  no  law  or  rule  of  practice,  as  some 
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courts  have,  forbidding  it.  We  would  be  better  satisfied,  that 
the  proof  should  come  from  an  indifferent  party. 

As  to  the  remaining  objection,  the  death  of  Charles  N. 
Henderson,  one  of  the  plaintiffs,  was  suggested  on  the  record 
before  trial,  as  is  shown  by  a  supplemental  record,  filed  by 
leave  of  this  court.  So  there  was  no  error  in  taking  the  judg- 
ment in  favor  of  Charles  M.  Henderson  as  survivor. 

There  being  no  such  errors  in  this  record  as  are  assigned, 
the  judgment  is  affirmed. 

Judgment  affirmed. 


Mylo  Lee,  impleaded,  etc.,  Plaintiff  in  Error,  vs.  Robert 
G-etty,  Defendant  in  Error. 

Error  to  Henry. 

1.  An  exemplification  of  any  record  or  any  paper  of  record  in  the  land 

office  is  primary  evidence,  and  may  be  read  whenever  the  original 
could  be. 

2.  An  attorney  in  fact  who  makes  a  conveyance,  and  all  persons  claim- 

ing  under  him  with  notice,  are  estopped  to  deny  the  fact  of  his  mak- 
ing the  deed. 

3.  If  the  deed  by  the  attorney  is  of  record,  it  is  notice,  and  those  taking 

from  him  in  his  own  name  are  estopped  by  the  first  conveyance. 

[77]  October  7, 1858,  the  plaintiff  in  error,  and  Myron  H. 

Fish  and  Charles  C.  Goodale,  filed  in  the  Henry  circuit 
court,  their  declaration  in  ejectment  against  the  defendant  for 
east  half  of  northwest  quarter  section  9,  township  17  north, 
range  3  east,  in  Henry  county,  claiming  the  same  as  their 
estate  in  fee;  alleging  themselves  to  have  been  in  possession 
January  1,  1858,  and  that  defendant  entered,  etc.,  January  2, 
1858. 

Subjoined  to  the  declaration  was  a  notice  in  due  form.    The 
affidavit  of  service  showed  that  the  defendant  was  at  the  time 
in  possession  of  the  premises  named  in  the  declaration. 
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On  the  same  day  the  defendant  was  ruled  to  plead  in  twenty 
days. 

Defendant  filed  his  plea  in  due  form,  and  trial  was  had,  re- 
sulting in  a  verdict  for  defendant. 

The  plaintiffs  paid  the  costs,  and  a  new  trial  was  granted 
them  under  the  statute. 

A  second  trial  was  had  before  a  jury.  Yerdict  for  the  de- 
fendant; a  new  trial  prayed  by  the  plaintiffs,  and  denied; 
judgment  for  the  defendant  for  his  costs. 

The  plaintiffs  filed  their  bill  of  exceptions,  showing  that  on 
the  second  trial  aforesaid  the  plaintiffs  offered: 

First.  Letters  patent  of  the  United  States,  granting  the 
land  in  question  to  John  Allen,  of  Madison  county,  Alabama, 
dated  May  20,  1841;  which  were  objected  to,  but  were  read  in 
evidence. 

Second.  An  exemplification,  by  S.  A.  Smith,  commissioner 
of  the  general  land  office,  under  the  seal  of  said  office,  of  a 
certain  certificate  of  Samuel  Hackleton,  register  of  the  land 
office  at  Galena,  111.,  —  that  John  Allen,  of  Madison  county, 
Ala.,  on  the  13th  day  of  August,  1836,  purchased  at  that  land 
office,  the  land  in  question,  and  had  made  full  payment  there- 
for; to  which  the  defendant's  counsel  objected,  because,  1st, 
it  was  an  exemplification,  and  not  the  original  certificate ;  2d, 
that  the  patent  had  already  issued  upon  this  certificate,  and 
the  certificate  was  evidence  only  in  the  absence  of  the  patent; 
which  objection  the  court  sustained,  and  the  plaintiffs  ex- 
cepted. 

Third.  Plaintiffs'  counsel  produced  a  book,  proven  to  be 
one  of  the  records  of  deeds,  in  the  office  of  the  clerk  of  said 
circuit  court,  and  offered  to  read  therefrom  the  record  of  a 
warranty  deed  and  the  acknowledgment  thereof,  from  James 
M.  Allen  and  wife,  of  Henry  county,  111.,  to  the  defendant,  for 
the  land  in  question,  dated  March  24,  A.  D.  1856,  and  prop- 
erly acknowledged.  It  was  admitted  that  the  original  of  this 
deed  was  in  the  defendant's  possession,  and  that  due  notice 
had  been  given  his  attorneys  to  produce  it.  Counsel  for 
the  plaintiffs  stated  that  it  was  proposed  to  show  that  the 
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[78]  defendant  claimed  title  to  the  lands  in  question,  from 
James  M.  Allen,  the  grantor  in  the  above  deed,  and 
then  to  show  title  thereto,  from  the  said  Allen  to  the  plaint- 
iffs, superior  to  the  title  of  the  defendant;  and  thereupon  the 
record  offered  was  read  in  evidence  without  objection. 

Fourth.  Plaintiffs'  counsel  called  as  a  witness  J.  F.  Dres- 
ser, and  proved  by  him  that  he  knew  the  land  in  question, 
that  he  had  been  formerly  sheriff  of  Henry  county,  and  that 
as  such  sheriff  he  had  served  some  papers  in  this  suit  upon 
the  defendant;  that  upon  that  occasion  he  had  a  conversation 
with  the  defendant,  in  which  the  defendant  told  him  that  he 
had  no  defense  to  make  and  nothing  to  do  with  the  suit,  that 
he  held  title  under  James  M.  Allen  and  considered  his  war- " 
ranty  sufficient  —  that  he  held  him  for  the  land. 

Fifth.  Plaintiffs'  counsel  produced  a  book  which  was  ad- 
mitted to  be  one  of  the  books  of  the  record  of  deeds  in  the 
office  of  the  clerk  of  said  court,  and  offered  to  read  therefrom 
the  record  of  a  power  of  attorney  and  the  proof  thereof,  exe 
cuted  by  John  Allen,  of  Madison  county,  Ala.,  to  James  M. 
Allen,  of  Henry  county,  111.,  dated  April  6,  1837,  and  bv 
which  said  John  authorized  said  James  M.  "  to  sell  and  con- 
vey  any  lands  I  own  in  the  said  state  of  Illinois." 

Said  power  of  attorney  was  signed  by  David  A.  Smith  and 
James  Weatherly,  as  attesting  witnesses,  and  the  proof  of  its 
execution  was  as  follows: 
"State  of  Illinois — Macoupin  County  —  ss. 

"  Appeared  before  me  the  undersigned,  John  A.  Chestnut, 
clerk  of  the  county  commissioners'  court  of  said  county,  David. 
A.  Smith,  well  known  to  me  to  be  the  identical  person  who 
subscribed  his  name  as  a  witness  to  the  above  power  of  attor- 
ney, who  being  duly  sworn  says  that  John  Allen,  who  is  and 
was  at  the  date  of  said  power  of  attorney  well  known  to  said 
affiant  as  the  identical  person  who  subscribed  and  executed 
said  power  of  attorney,  did  execute  the  same  on  the  day  of  its 
date,  to  wit,  the  6th  day  of  April,  1837,  to  James  M.  Allen, 
and  that  this  affiant  subscribed  his  name  as  a  witness  thereto 
in  the  presence  of  the  said  parties,  and  James  Weatherly,  the 
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other  subscribing  witness,  and  that  the  said  James  Weatherly, 
then,  and  in  the  presence  of  affiant  and  the  parties,  subscribed 
his  name  as  a  witness  to  the  execution  of  the  same. 

"  David  A.  Smith. 

"  Sworn  to  and  subscribed  before  me,  at  my  office  in  Car- 
linville,  this  14th  day  of  September,  1839.  In  testimony 
whereof  on  said  date,  I  subscribe  my  name,  and  impress  my 
seal  of  office.  »  Jn.  A.  Chestnut,  Clerk, 

[seal.]  "  0.  0.  0.  Mc." 

It  was  admitted  that  the  original  of  this  power  of  [79] 
attorney  was  in  the  possession  of  James  M.  Allen,  that 
he  had  been  served  with  a  subpoena  to  produce  the  same,  but 
that  upon  search  it  could  not  be  found;  but  defendant's  coun- 
sel objected  to  the  reading  in  evidence  of  this  record,  because, 
1st.  It  had  not  been  shown  that  at  the  date  of  this  power  of 
attorney,  John  Allen  owned  the  land  in  controversy;  and  be- 
cause, 2d.  The  execution  of  the  power  of  attorney  was  not  suf- 
ficiently proven  by  the  certificate  thereto  attached. 

This  objection  the  court  sustained,  and  the  plaintiffs  ex- 
cepted. 

Sixth.  Plaintiffs'  counsel  offered  to  read  in  evidence  a 
warranty  deed  from  John  Allen,  of  Madison  county,  Ala.,  by 
James  M.  Allen,  his  attorney  in  fact,  to  Melzer  H.  Turner 
and  Samuel  A.  Lee,  for  the  land  in  question,  dated  July  1st, 
A.  D.  1840,  and  signed  "  John  Allen  [l.  s.],  by  James  Allen 
[l.  s],  his  lawful  attorney." 

As  also  the  certificate  of  acknowledgment  thereof,  which 
was  as  follows: 

"State  of  Illinois  —  Henry  County — ss. 

"  This  day  came  before  me,  ¥m.  H.  Hubbard,  an  acting 
justice  of  the  peace  for  said  county,  John  Allen,  by  James 
M.  Allen,  his  attorney,  whose  name  appears  to  the  foregoing 
deed  of  conveyance,  and  who  is  personally  known  to  me  to  be 
the  person  described  in  and  who  executed  the  same,  and  ac- 
knowledged that  he  had  freely  and  voluntarily  signed  and 
sealed  the  same,  for  the  uses  and  purposes  therein  expressed, 
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In  testimony  whereof,  I  have  hereunto  set  my  hand  and  seal, 
this  first  day  of  July,  1840. 

"  The  word  county  inserted  before  signing. 

"  William  H.  Hubbakd,  [seal.] 
"  Justice  of  the  Peace." 

And  the  certificate  of  Joshua  Harper,  recorder  of  Henry, 
that  the  same  was  recorded  in  his  office,  July  7,  1840. 

Defendant's  counsel  objected  to  the  reading  of  the  aforesaid 
deed  and  certificates,  because,  1st.  The  execution  of  said  deed 
was  not  sufficiently  proven,  by  the  certificate  of  acknowledg- 
ment; 2d.  Because  of  the  interlineations  in  said  deed;  3d. 
Because  it  was  not  shown  that  at  the  date  of  said  deed,' John 
Allen  had  any  title  to  the  lands  granted  therein,  or  James  M. 
Allen  any  authority  from  said  John  Allen  to  convey  the  same. 

Plaintiffs  thereupon  called  as  a  witness,  Whitfield  Sand- 
ford,  who  testified  that  he  knew  James  M.  Allen,  had  seen 
him  write  frequently,  and  considered  himself  well  acquainted 
with  his  handwriting.  Being  shown  the  deed  offered 
[80]  in  evidence,  witness  testified  that  the  deed  was  in 
James  M.  Allen's  handwriting  and  the  signature  at 
the  bottom  of  it  his,  and  that  the  interlineations  in  the  body 
of  the  deed  were  all  in  the  same  handwriting.  On  cross- 
examination  witness  testified  that  he  had  known  James  M. 
Allen  about  sixteen  years;  couldn't  say  when  he  first  saw  him 
write,  but  only  speaks  of  his  handwriting  since  he,  witness, 
has  known  him ;  that  he  was  not  present  when  the  deed  was 
executed,  but  meant  to  speak  of  it  only  according  to  his  best 
judgment. 

Plaintiffs'  counsel  thereupon  again  offered  the  deed  and  cer- 
tificates attached  thereto,  in  evidence,  and  therewith  offered 
to  produce  title  from  the  grantees  in  the  deed,  Turner  &  Lee, 
to  the  plaintiffs;  and  counsel  for  the  defendant  again  objected 
to  the  deed  as  irrelevant,  but  waived  all  other  objection  to  it. 

The  court  sustained  the  defendant's  objection  and  excluded 
the  deed,  and  plaintiffs  excepted. 

Seventh.     Plaintiffs'  counsel  again  offered  to  produce  title 
to  the  land  in  questien,  from  the  grantees  in  the  deed  last 
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offered  in  evidence  to  themselves;  which,  on  defendant's  objec- 
tion, was  excluded,  and  plaintiffs  excepted., 

Verdict  for  the  defendant. 

On  the  return  of  the  verdict,  plaintiffs'  counsel  filed  their 
motion  in  writing  for  a  new  trial,  assigning  as  causes  for  the 
the  motion:  1st.  That  the  verdict  was  contrary  to  the  evi- 
dence; 2d.  That  the  court  erred  in  excluding  evidence  offered 
on  the  part  of  the  plaintiffs.  On  the  same  day  this  motion 
was  heard  and  overruled. 

The  errors  assigned  are,  first.  That  the  court  erred  in  ex- 
cluding evidence  offered  on  the  part  of  the  plaintiffs;  second. 
The  court  erred  in  overruling  the  plaintiffs'  motion  for  a  new 
trial. 

It  does  not  appear  by  any  of  the  papers  filed  in  the  supreme 
court,  who  were  the  counsel,  on  either  side  of  this  case. 

Caton,  C.  J.  An  exemplification  of  any  record  or  paper  of 
record  in  the  land  office  is  evidence  of  equal  dignity  with  the 
original,  and  may  be  read  in  evidence  wherever  the  original 
would  be  admitted,  without  any  preliminary  proof  whatever. 

The  court  erred  in  excluding  the  exemplification  of  the  cer- 
tificate of  entry. 

We  are  of  opinion  that  James  M.  Allen,  had  he  been  de- 
fendant in  this  cause,  would  have  been  estopped  to  deny  the 
title  set  up  by  the  plaintiff  derived  under  the  deed  which  he 
executed  as  the  attorney  in  fact  of  John  Allen.  By  acting 
as  the  attorney  in  fact  of  John  Allen,  he  asserted 
that  his  principal  had  title,  and  that  he  was  authorized  [81] 
to  convey  such  title,  and  should  never  be  permitted  to 
deny  that  fact.  And  so  are  all  persons  claiming  under  him 
with  notice  of  the  act  of  estoppel,  equally  bound  by  that  act. 
He  could  convey  to  no  one  any  better  title  to  the  land  than  he 
had  to  convey,  nor  a  title  discharged  of  any  burthen,  duty,  or 
obligation,  resting  upon  it  while  in  his  hands,  unless  the  title 
in  the  hands  of  his  grantee  would  be  discharged  of  such 
burthen,  duty  or  obligation,  by  force  of  our  registry  law, 
which  would  be  the  case,  had  not  the  first  deed  been  recorded 
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before  the  second  deed  was  executed,  and  the  grantee  in  the 
second  deed  had  not  notice  of  the  first.  Here  the  deed  which 
James  M.  Allen  executed,  as  the  attorney  in  fact  of  John  Al- 
len, was  recorded  before  he  executed  the  deed  in  his  own 
name,  to  the  defendant.  This  was  notice  to  the  purchaser  in 
the  last  deed,  and  thereby  the  estoppel  became  as  effectual 
against  him  as  against  his  grantor. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


John  J.  Schwarz,  Plaintiff  in  Error,  vs.  Jules  Schwabz,  De- 
fendant in  Error. 

Error  to  Superior  Court  of  Chicago, 

1.  In  the  absence  of  express  proof  of  a  contract,  one  may  be  implied 

from  circumstances. 

2.  Where  a  part}'  defends  against  a  claim  for  services,  on  the  score  of  re- 

lationship, and  that  the  services  were  compensated  by  paternal  carer 
etc.,  he  should  not,  by  his  pleading,  claim  a  setoff  for  board,  etc.; 
such  charges  imply  that  there  was  a  contract  between  the  parties. 

3.  When  substantial  justice  has  been  done,  a  judgment  will  not  be  re- 

versed, merely  because  proper  instructions  were  refused. 

This  was  an  action  of  assumpsit,  commenced  by  defendant 
in  error,  against  plaintiff  in  error. 

Declaration  filed  May  14,  1857. 

First  count  —  For  that  whereas  the  said  defendant,  hereto- 
fore, to  wit,  on  the  fourth  day  of  May,  A.  D.  1857,  in  Chica- 
go, aforesaid,  was  indebted  to  the  said  plaintiff  in  the  sum  of 
ten  thousand  dollars,  lawful  money  of  the  United  States,  for 
that  on  the  14th  day  of  October,  A.  D.  1851,  in  consideration 
that  the  plaintiff  would  enter  into  the  employment  of  the  de- 
fendant, as  general  agent  in  the  management  of  the  business 
of  said  defendant,  in  said  Chicago,  to  wit,  in  selling  goods,  in 
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purchasing  materials,  in  cutting  shirts,  in  collecting 
debts,  and  in  the  general  management  of  the  whole  of  [82] 
said  business,  being  that  of  a  gentlemen's  furnishing 
store,  and  of  the  manufacture  and  sale  of  shirts,  and  would 
serve  him,  the  defendant,  faithfully  in  that  capacity,  com- 
mencing on  the  said  14th  day  of  October,  A.  D.  1851,  he,  the 
said  defendant,  promised  the  plaintiff  to  pay  to  him,  said 
plaintiff,  a  reasonable  compensation  for  his  time  and  services 
as  such  agent,  so  long  as  he  should  continue  in  the  service  of 
said  defendant;  and  whereas  the  said  plaintiff,  relying  on  said 
promise  of  said  defendant,  did,  on  said  14th  day  of  October, 
A.  D.  1851,  enter  into  the  service  of  said  defendant,  as  such 
agent  aforesaid,  and  continued  in  the  service  of  said  defend- 
ant, and  faithfully  served  him  as  such  agent  until  the  9th  day 
of  April,  A.  D.  1857;  and  during  all  the  said  intervening  pe- 
riod, gave  to  the  said  business  of  the  said  defendant  all  his 
time,  skill  and  attention,  and  took  upon  himself  the  exclusive 
management  thereof,  whereby  the  said  defendant  became  lia- 
ble to  pay  said  plaintiff  a  reasonable  compensation  for  his  said 
services  as  aforesaid,  to  wit,  the  sum  of  ten  thousand  dollars; 
and  being  so  indebted,  he,  the  said  defendant,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  said  fourth  day  of  May,  A. 
D.  1857,  to  wit,  in  Chicago,  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff  to  pay  him 
said  last  mentioned  sum  of  money,  when  he,  said  defendant, 
should  be  thereunto  afterwards  requested. 

Second  count  —  Common  indebitatus  count  for  the  further 
sum  of  ten  thousand  dollars  for  work,  etc.,  "  as  the  clerk  and 
agent  of  and  for  the  said  defendant,  and  at  his  request,  and 
for  a  certain  reward  due  and  of  right  payable  from  the  said 
defendant  to  the  said  plaintiff,  in  respect  thereof,  and  being  so 
indebted,  he,  the  said  defendant,  in  consideration  thereof,' ' 
etc.,  promised  to  pay  said  last  mentioned  sum,  etc. 

Third  count  —  Quantum  meruit,  for  work  and  labor  "  as 
the  agent  of  and  for  the  said  defendant." 

Copy  of  account  sued  on: 
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John  J.  Schwarz  to  Jules  Schwarz,  Dr. 
To  services  as  general  agent,  from  October  14,  1851,  to  April  19, 

1857  $10 ,000 

To  work  and  labor,  care,  diligence  and  attention  as  clerk  and 

agent   10,000 

To  work  and  labor,  as  agent 10, 000 

To  work  and  labor , 10,  000 

To  money  found  to  be  due  on  an  account  stated 10, 000 

Plea  of  the  general  issue  filed,  and  notice  of  setoff,  the  hill 
of  particulars  or  causes  of  setoff  being  as  follows: 

[83]     1.  For  care  and  attention  bestowed  upon  the  said  plaintiff,  in  in- 
structing him  in  the  occupation  of  the  defendant,  while  in  his, 
defendant's,  employ $10,000 

2.  Cash  advanced  to  him,  plaintiff. 10, 000 

3.  Food,  board,  and  lodging  supplied  by  defendant 10,000 

4.  Clothing  supplied  by  defendant  to  plaintiff 10,  000 

5.  Cash  paid  out  to  others  at  his  request 10,000 

6.  Cash  due  by  plaintiff,'  on  account  stated 10, 000 

To  cash  paid  for  educating  said  plaintiff 10,  000 

Affidavit  of  merits  filed  with  plea,  June  3,  1857. 

Trial  bj  jury,  and  verdict  for  plaintiff,  and  damages  assessed 
at  twelve  hundred  dollars.  Motion  for  new  trial.  Overruled, 
and  exceptions,  and  entry  of  judgment. 

M.  W.  Fuller •,  for  plaintiff  in  error. 

A.  W.  Windett,  for  defendant  in  error. 

Beeese,  J.  Yery  many  circumstances  tending  to  show, 
what  the  intention  of  parties  was,  in  transactions  in  which 
they  may  have  been  engaged,  are  often  proper  for  the  consid- 
eration of  a  jury.  Intents  must  be  inferred  from  facts  and 
circumstances.  The  real  object  and  design  of  parties,  quite 
often,  can  be  reached  in  no  other  way.  In  the  absence  of  ex- 
press proof  of  a  contract,  one  may  be  implied  from  circum- 
stances. Sometimes  very  slight  circumstances  will  produce 
the  desired  effect  upon  the  minds  of  a  jury  —  at  another  time, 
such  is  the  nature  of  the  controversy,  that  they  must  be  of  a 
stronger  character  to  induce  the  mind  to  yield  the  required 
assent. 

This  case  depends  upon  a  few  circumstances  to  which  the 
jury  have  yielded.     They  may  be  said  to  be  not  very  strong, 
yet  they  cannot  be  said  to  be  insufficient  to  sustain  the  verdict. 
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The  fact  that  the  defendant  sent  for  the  plaintiff  when  he  was 
at  New  Orleans,  desiring  him  to  come  back  to  Chicago,  and 
his  remaining  thereafter,  in  the  employment  of  the  defendant, 
as  the  chief  manager  of  his  business,  is  a  weighty  circum- 
stance. There  was  abundant  proof  of  the  value  of  these  ser- 
vices. 

The  defense  consisted  mainly  in  the  fact,  that  the  plaintiff 
was  the  step-son  of  the  defendant,  and  during  all  the  time  of 
these  services,  was  living  in  the  family  of  the  defendant,  as 
one  of  them,  and  supplied  with  clothes  and  other  necessaries, 
and  occasionally  with  small  sums  of  money,  by  the  defendant, 
•and  that,  from  their  positions,  no  contract  to  render  services, 
or  to  pay  for  them,  could  be  implied. 

"Had  the  defendant  resisted  the  claim  upon  this  naked 
proposition,  it  might  have  availed  before  the  jury,  but  [84] 
this  was  not  done.  The  defendant,  by  his  pleading, 
claiming  a  setoff  for  board,  maintenance,  education,  etc.,  and 
for  payments  made,  on  account  of  wages,  said  in  effect,  to  the 
jury,  that  they  were  dealing  on  the  footing  of  contract,  and 
not  of  relationship. 

This  court,  in  Miller  v.  Miller,  16  111.,  248,  took  this  view 
in  a  similar  case,  and  there  held  that  the  filing  of  such  a  plea, 
and  setting  up  such  a  defense,  was  wholly  inconsistent  with 
the  idea  of  the  mere  relation  of  parent  and  child,  and  was  a 
circumstance,  together  with  the  items  composing  it,  for  the 
consideration  of  the  jury. 

The  jury  seem  to  have  taken  the  defendant's  case  upon  his 
own  showing  of  it,  and  we  cannot  say  that  they  have  violated 
any  rule  of  law  in  so  doing. 

Had  the  plaintiff  been  the  son,  by  nature,  of  the  defendant, 
between  whom  there  existed  reciprocal  obligations,  both  moral 
and  legal,  different  inferences  might  be  drawn  from  the  same 
acts,  when  done  by  a  party  not  in  that  relation,  or  under  those 
obligations.  There  is  not,  and  cannot  be  the  same  relation  as 
between  parent  and  child.  On  the  death  of  a  mother  who  has 
married,  having  a  child  by  a  former  husband,  the  child  be- 
comes to  the  husband  of  his  deceased  mother,  comparatively, 
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a  stranger.  The  relative  duties  of  protection  and  obedience 
do  not  exist,  and  the  same  inferences  will  not  be  drawn  from 
the  same  acts,  if  done  by  a  child.  "We  see  no  error  in  the 
ruling  of  the  court,  except  it  be,  that  the  third  and  fourth  in- 
structions of  the  defendant  should  have  been  given,  but  if 
given,  they  could  not  have  changed  the  verdict.  The  merits 
of  the  case  were  fully  covered  by  the  two  instructions  given 
by  the  court. 

Besides,  this  court  will  not  reverse  a  judgment  when  sub- 
stantial justice  has  been  done,  because  the  court  refused  proper 
instructions.  Dishon  v.  Schorr,  19  111.,  59,  and  cases  there 
cited.     The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Isaao  Underhill,  Appellant,  vs.  Alexander  G.  Kirkpat- 
rick, Appellee. 

Appeal  from  Peoria. 

1.  A.  default  precludes  a  party  from  raising  the  question  as  to  the  validity 

of  his  indorsement  of  the  note  sued  on. 

2.  If  a  summons  issues  against "  Isaac  Underhill "  without  any  other  ad. 

dition  or  description,  a  return  of  service  on  "  Isaac  Underhill  "  will 
be  good. 

[85]  This  was  an  action  of  assumpsit  brought  in  Peoria 

circuit  court  to  March  term,  A.  D.  1860. 
Summons  issued  to  sheriff  of  Peoria  county. 
Return  on  summons : 

"  State  of  Illinois  —  Peoria  County  —  ss. 

"  I  have  duly  served  this  summons  by  reading  the  same  to 
Isaac  Underhill,  this  15th  day  of  February,  A.  D.  1860. 

"  John  Bryner,  Sheriff. 

"  Per  Easly,  Deputy." 
Declaration  avers,  that  payee,  ¥m.  S.  Moss,  "  ordered  and 
assigned  said  note  to  be  paid  to  Tobias  S.  Bradley,"  by  his 
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"  signature  "  on  the  back  of  said  note,  and  in  the  same  terms 
avers  that  Bradley  assigned  to  plaintiff. 

Copy  of  note  shows  signatures  of  Moss  and  of  Bradley  on 
back,  and  interest  paid  in  February,  1859;  Bradley's  name  is 
immediately  under  the  acknowledgment  of  payment  of  inter- 
est, and  nowhere  else  on  the  note. 

March  6,  1860,  defendant  was  defaulted,  and  clerk  assessed 
and  judgment  rendered  for  plaintiff  below.  Appeal  prayed 
and  allowed. 

Bill  of  exceptions  shows  that  the  only  evidence  of  indebt- 
edness presented  on  which  to  form  judgment  was  the  follow- 
ing note: 

"  $1,000.  Peoria,  III.,  Feb.  p,  1855. 

"  Five  years  after  date,  I  promise  to  pay  ¥m.  S.  Moss,  or 
order,  one  thousand  dollars,  for  value  received,  with  interest 
at  six  per  cent.,  payable  annu  ally  from  date. 

"  Isaac  Underhlll." 

On  back  of  note  is  the  following:     "  Win.  S.  Moss." 

The  defendant  moved  to  set  aside  said  assessment  and  open 
said  judgment,  because  there  was  no  evidence  to  warrant  the 
clerk  in  making  said  assessment,  and  because  the  note  was  not 
that  declared  on.  The  court  overruled  the  motion,  and  de- 
fendant excepted. 

The  appellant  assigns  for  error:  The  court  erred  in  render- 
ing judgment  by  default,  because  there  was  no  sufficient  evi- 
dence of  the  same;  in  rendering  judgment  for  more  than  the 
amount  of  said  note  and  interest;  in  not  setting  said  assess- 
ment aside;  and  in  refusing  to  set  aside  said  default. 

McCoy  <&  Harding,  for  appellant. 

H.  M.  Wead,  for  appellee. 

Caton,  C.  J.     If  the  defendant  was  properly  in  court,  then 
the  default  was  properly  taken,  and  the  defendant  is 
precluded  from  raising  the  question  whether  the  paper      [86] 
was  properly  indorsed,  for  that  was  admitted  by  the  de- 
fault. 

We  have  no  doubt  the  service  was  sufficient;  the  summons 
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was  to  "  Isaac  Underhill,"  without  any  addition  or  descrip- 
tion, and  the  service  was  npon  "  Isaac  Underhill."  The  of- 
ficer did  precisely  what  he  was  commanded  to  do.  He  was 
not  bound  to  say  in  his  return,  that  he  served  it  upon  the 
same  Isaac  Underhill  who  signed  the  note  sued  on,  for  of  that 
he  probably  knew  nothing.  It  is  not  like  the  case  where  a  sum- 
mons is  to  a  corporation,  and  the  law  requires  the  sheriff  to 
serve  it  on  an  officer  of  the  corporation.  There  he  is  bound  to 
state  in  his  return  that  the  person  on  whom  he  made  the 
service  was  such  officer.  But  the  summons  is  to  an  indi- 
vidual by  name,  it  is  sufficient  if  the  return  shows  that  the 
service  was  on  such  individual.  The  damages  assessed  were 
not  too  high.  The  judgment  is  affirmed. 
Judgment  affirmed. 


William   Dooley,  Plaintiff  in  Error,  vs.  George  W.  Stipp 
Defendant  in  Error;  an  e  contra. 

Error  to  McLean. 

1.  A  complainant  must  establish  by  proof  what  is  not  admitted  in  an  an- 

swer. 

2.  A  judgment  draws  interest  with  it,  whether  it  is  so  expressed  or  not;  any 

excess  over  the  six  per  cent,  included  as  principal  in  a  judgment  may 
be  recovered  back  in  equity,  if  the  transaction  occurred  while  that 
remedy  existed  by  statute. 

This  was  a  bill  in  chancery,  alleging  that  Dooley  gave  Cul- 
bertson  a  note  for  $1 ,235.68,  dated  July  1,  1855,  due  in  one 
day,  and  agreed  to  pay  15  per  cent,  interest.  Dooley  made 
some  payments,  which  were  indorsed  on  said  note.  Culbertson, 
after  said  note  was  due,  sold  it  to  Stipp.  Stipp  and  Dooley, 
December  1, 1856,  computed  amount  due  on  old  note  at  fifteen 
per  cent.  Stipp  threatened  to  sue  Dooley  if  new  note  was  not 
given.      Dooley  gave  uew  note   for  $1,117,  due  March    25, 
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^856,  with  two  per  cent,  per  month  after  due,  and  by  accident 
left  old  note  in  Stipp's  possession.  Dooley  also  owed  Stipp, 
October  11,  1855,  a  sum  of  money,  which,  with  fifteen  per 
cent,  to  March  1,  1856,  amounted  to  $593.15.  Stipp  proposed 
to  wait  for  this  sum,  if  Dooley  would  give  his  note,  due  March 
1,  1856;  Dooley  consented,  and  gave  note  to  draw  twenty  per 
cent,  after  due.  Dooley  owed  Stipp  an  account  of  $25,  for 
which  he  gave  his  due  bill. 

At  the  spring  term  of  court,  1856,  Stipp  sued  Dooley  [87] 
on  all  the  notes  and  due  bill.  Dooley  was  greatly  em- 
barrassed, and  Stipp  was  threatening  to  break  him  up.  Dooley 
and  Stipp  came  together,  computed  amount  actually  due; 
Dooley  confessed  two  judgments  in  favor  of  Stipp  —  one  for 
$1,278.89,  and  one  for  $719.58,  being  the  amount  due  on  notes 
given  by  Stipp  to  Dooley,  excluding  the  note  given  to  Cul- 
bertson;  that  when  said  judgments  were  entered,  interest  was 
computed  at  the  rate  of  fifteen  per  cent.,  from  the  date  of  each 
note  up  to  the  7th  of  April,  1857,  being  the  time  when  it  was 
agreed  that  executions  should  be  issued  on  said  judgments ; 
and  that  it  was  agreed  that  said  Stipp  should  take  the  face  -of 
said  judgments  on  the  7th  of  April,  1857. 

Oct.  18,  1856,  Stipp  assigned  the  judgments  to  James  JNrie- 
colls.  Niccolls  claimed  amount  of  judgments,  and  six  per 
cent,  interest  from  date.  Dooley  was  greatly  indebted  to 
other  parties ;  a  large  amount  of  his  real  estate  had  been  sold 
on  execution,  and  redemption  about  expired,  and  Dooley,  in 
order  to  raise  money  to  redeem  the  land,  had  to  satisfy  these 
liens,  and  did  pay  the  said  Elccolls  the  amount  of  each  judg- 
ment, and  six  per  cent,  thereon;  that  a  large  amount  of  said 
sum  paid  by  Dooley  to  Niccolls  was  usurious  interest.  Bill  to 
be  answered  on  oath,  prayer  for  decree  for  one  thousand  dol- 
lars, and  for  general  relief. 

Niccolls  filed  his  answer,  acknowledging  that  he  bought  the 
judgments  against  Dooley  of  Stipp,  and  that  Dooley  has  paid 
them;  denies  all  knowledge  of  fraud  or  usury  in  said  judg- 
ment; denies  all  other  allegations  in  the  bill. 

Stipp  filed  his  answer,   and   says  he  bought  Dooley's  note 

107 


88  OTTAWA, 


Dooley  vs.  Stipp. 


from  Culbertson  at  Dooley's  request;  that  new  note  was  to  be 
given  by  Dooley  to  Stipp  for  amount  of  old  note  to  Culbert- 
son, with  a  mortgage  on  his  land  to  secure  the  same ;  that  this 
was  the  reason  why  both  notes  remained  with  Stipp;  that 
Dooley  never  gave  the  mortgage;  that  said  note  of  $593.88 
was  given  by  Dooley  to  Stipp  for  ten  or  twelve  small  notes 
Stipp  then  had  against  Dooley;  denies  that  any  fifteen  per 
cent,  was  computed  on  this  note;  admits  commencement  of 
suits,  and  that  Dooley  and  Stipp  settled  the  whole,  matter,  by 
Dooley  coming  into  open  court  and  confessing  the  two  judg- 
ments as  stated  in  the  bill,  with  stay  of  execution  for  twelve 
months;  admits  that  more  than  ten  per  cent  was  computed  on 
said  notes  in  said  judgments;  says  the  consideration  for  said 
money  over  the  ten  per  cent,  interest  was  the  stay  of  execu- 
tion twelve  months  on  each  judgment,  forbearance  to  sue  when 
notes  were  due,  and  giving  up  to  Dooley  several  notes  that 
could  have  been  sued  before  a  justice  of  the  peace  and 
[88]  speedily  collected,  and  taking  a  large  note  that  could 
only  be  sued  in  the  circuit  court;  denies  that  Dooley 
ever  paid  Stipp  any  money,  or  that  Stipp  ever  loaned 
Dooley  any  money;  that  Stipp  bought  the  notes,  or  most  of 
them;  files  copies  of  both  notes  as  part  of  his  answer;  denies 
that  they,  are  usurious;  that  the  twenty  per  cent,  in  one,  and 
two  per  cent,  per  month  in  the  other,  after  due,  are  penalties 
which  do  not  attach  or  corrupt  the  notes  if  paid  promptly; 
admits  the  assignment  of  said  judgment  to  Niccolls,  and  that 
Dooley,  in  a  sale  of  lands  to  Niccolls,  did  take  these  judg- 
ments in  lieu  of  a  time  payment,  and  will  insist  on  the  hear- 
ing, that  bill  is  sufficient  for  a  decree;  no  copies  of  notes  or 
judgments  mentioned  in  said  bill  were  filed;  that  bill  itself 
shows  the  true  consideration'  time  given  by  respondent  to 
complainant  for  amount  of  both  judgments;  that  complainant 
in  open  court  confessed  the  two  judgments  is  a  waiver  of  the 
usury  set  up  in  this  bill. 

The  case  was  submitted  on  bill,  answer  and  replication.    The 
decree  is  as  follows: 

That  as  to  Niccolls,  Dooley  is  entitled  to  no  relief;  that  as 
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to  Stipp,  the  court  being  satisfied  from  the  pleadings  that  in- 
terest at  fifteen  per  cent,  was  computed  from  the  date  of  the 
notes  up  to  April  7,  1857,  when  execution  could  be  issued,  it 
being  so  charged  in  bill,  and  not  denied  in  answer,  and  that 
Stipp  did  agree  to  take  the  face  of  said  judgments  at  any  time 
within  twelve  months;  that  as  Dooley  did  defend  said  suit  on 
the  ground  of  usury,  and  confessed  judgments  for  amount 
really  due,  no  relief  as  to  amount  of  judgments  is  to  be  given, 
but  for  the  six  per  cent,  interest  on  said  judgments,  from  the 
rendition  thereof  for  twelve  months,  with  interest  on  that 
amount  to  rendition  of  this  decree,  Sept.  15,  1859,  amounting 
to  $137.27. 

A  decree  is  rendered  against  Stipp. 

The  errors  assigned  by  Stipp  are,  that  the  court  erred  in 
rendering  a  decree  against  Stipp  for  $137.27.  The  court  erred 
in  rendering  any  decree  against  Stipp.  The  court  erred*  in  not 
dismissing  the  bill,  and  entering  a  decree  against  Dooley  for 
cost.  The  court  erred  in  rendering  a  decree  for  Dooley  with- 
out proof,  when  Niccolls'  answer  denied  all  the  allegations  of 
the  bill,  and  Stipp's  answer  denied  or  avoided  all  the  allega- 
tions of  the  bill.  The  court  erred  in  rendering  a  decree  in 
favor  of  the  complainant  without  proof. 

The  errors  assigned  by  Dooley  are  that  the  court  erred  in 
deciding  that  Dooley  was  not  entitled  as  to  any  portion  of  the 
judgments  by  confession.  The  court  erred  in  not  rendering  a 
decree  in  favor  of  Dooley  for  amount  of  usury  above  ten  per 
cent.,  in  the  face  of  the  two  judgments.  The  court 
erred  in  not  entering  a  decree  in  favor  of  Dooley  for  [89] 
the  whole  amount  of  said  judgments  confessed,  less  the 
original  indebtedness,  and  ten  per  cent,  interest  thereon  from 
its  date. 

Moore  <&  Greene,  for  Stipp. 

R.  E.  Williams,  for  Dooley. 

Caton,  C.  J.  These  are  two  writs  of  error  upon  the  same 
record,  neither  party  being  satisfied  with  the  decree  below, 
and  they  have  been  considered  together. 
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The  transactions  complained  of  in  this  bill  occurred  before 
our  present  usury  laws  were  enacted,  and  by  the  law  as  it 
then  stood,  the  party  who  had  paid  usury  could  file  a  bill  to 
recover  it  back,  and  by  that  law  the  rights  of  these  parties 
must  be  determined.  The  cause  was  set  for  hearing  on  bill, 
answers  and  replications.  The  bill  was  properly  dismissed  as 
to  Niccolls.  He  bought  the  judgment  against  Dooley  with- 
out notice  of  the  usury,  and  collected  the  amount  with  the 
legal  interest.  Stipp  answered  under  oath  as  required  by  the 
bill,  but  his  answer  was  not  full,  and  had  there  been  excep- 
tions taken,  the  court  would  have  required  a  further  answer. 
Stipp  does  not  in  his  answer  state  whether  the  usury  charged 
in  the  bill  was  included  in  the  several  notes  given  to  him  by 
the  complainant;  nor  does  he  state  what  amount  of  interest 
was  included  in  the  judgment,  for  the  stay  of  execution  for 
one  year,  but  he  says  more  than  ten  per  cent,  was  included. 
The  complainant  probably  supposing  that  as  the  answer  did 
not  deny  the  allegation  of  the  bill,  that  fifteen  per  cent,  was 
included  in  the  judgment,  that  would  be  taken  as  admitted  on 
the  hearing,  and  hence  did  not  except ,  to  the  answer.  This, 
however,  is  not  the  rule  in  chancery,  but  the  complainant 
must  establish  by  proof  whatever  is  not  admitted  by  the 
answer,  whether  it  be  denied  or  not.  Whatever  interest  to 
any  amount  was  included  in  that  judgment  was  usury,  and  to 
that  amount  at  least  the  complainant  was  entitled  to  a  decree. 
By  force  of  the  statute  the  judgment  drew  interest  just  as 
much  as  if  it  had  been  so  expressed  on  the  face  of  the  judg- 
ment, and  that  interest  which  by  force  of  the  statute  accrued 
on  the  judgment,  the  complainant  was  bound  to  pay,  and  did 
pay.     All  over  such  legal  interest  was  of  course  usury. 

The  decree  will  be  reversed,  and  the  suit  remanded,  with 
directions  to  refer  it  to  a  master  to  ascertain  and  report  what 
usurious  interest  was  included  in  the  notes,  and  also  what 
usury  was  included  in  the  judgment  for  which  the  complain- 
ant will  be  entitled  to  a  decree.  Stipp  to  pay  the  costs  in  both 
causes  in  this  court. 

Decree  reversed. 
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The  Moline  Water  Power  and  Manufacturing  Com-      [90^ 
pany,  Appellant,  vs.  Lorain  L.  Nichols,  Appellee. 

Appeal  from  Bock  Island. 

1.  The  employment  of  an  engineer  to  do  service  for  a  corporation  is 

proved,  if  it  appears  by  the  testimony  of  the  secretary  of  the  company 
and  the  action  of  the  board  of  directors,  that  he  was  recognized  and 
consulted  as  such,  and  his  plans,  etc.,  were  adopted  by  the  board. 

2.  Where  it  appears  doubtful  whether  certain  witnesses  were  or  not  in- 

terested in  the  event  of  the  suit,  no  objection  having  been  made  to 
their  being  sworn,  and  the  court  instructed  the  jury  that  such  evi- 
dence might  be  disregarded,  there  is  no  error  in  the  reception  of  their 
testimony. 

3.  In  an  action  on  the  common  counts  for  work  and  labor,  it  is  not  neces- 

sary that  the  plaintiff,  who  charges  for  a  year's  salary,  should  prove 
a  specific  contract.  A  variance  between  the  bill  of  particulars  and 
the  evidence,  will  not  defeat  a  recovery  —  there  is  no  material  differ- 
ence between  a  charge  for  a  year's  service  and  a  charge  for  a  year's 
salary. 

This  was  an  action  of  assumpsit,  brought  in  the  Rock 
Island  circuit  court  by  the  appellee  against  the  appellant. 

The  declaration  contained  the  common  counts  only,  to 
which  the  general  issue  was  pleaded.  The  plaintiff  filed,  with 
his  declaration,  this  account: 

Moline  Water  Power  and  Manufacturing  Co., 

1857.                                                   To  Lorain  L.  Nichols,  Dr. 

May  11.      To  traveling  expenses  from  Rochester  to  Moline $20  00 

May  25.            stationery  for  use  of  company 2  00 

June  23.           price  of  one  axe 0  75 

Nov.    7.            amount  paid  D.  Pagin  for  assistance 3  00 

Nov.  22.            money  advanced  for  board 100  00 

Nov.  22,           traveling  expenses 25  00 

1858. 

May  15.           one  year's  salary  as  engineer  of  said  company. . . .  2,000  00 
Sept.   3.           making  out  estimate,  by  request  of  S.  J.  Goodwin, 

Treas 20  00 

$2, 170  75 
By  cash 170  75 

Balance  due $2,000  00 

There  was  a  verdict  for  the  plaintiff  for  thirteen  hundred 
and  ninety-seven  dollars,  twenty-two  cents. 
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Plaintiff  filed  his  motion  for  a  new  trial,  assigning  causes 
as  follows: 

Because  the  court  improperly  and  erroneously  instructed 
the  jury  at  the  request  of  the  plaintiff. 

Because  the  verdict  of  the  jury  is  contrary  to  the  instruc- 
tions of  the  court. 

Because  the  said  verdict  is  contrary  to  the  law  and  the 
evidence. 

Because  the  court  admitted  improper  evidence  on  the  part 
of  the  plaintiff. 
[91]        Because  the  court  excluded  proper  evidence  offered 
on  the  part  of  the  defendant, 

Because  of  improper  conduct  on  the  part  of  the  jury. 

Because  the  court  improperly  and  erroneously  refused  the 
first  instruction  prayed  on  the  part  of  the  defendant. 

Motion  overruled,  and  defendant  excepted. 

There  was  a  verdict  on  the  judgment,  and  the  defendant 
below  appealed. 

cA  B.  Hawley,  for  appellant. 

A.  Webster,  for  appellee. 

Walker,  J.  In  this  case  it  is  insisted  that  the  evidence 
fails  to  sustain  the  verdict.  It  appears  that  appellee  acted  as 
engineer  for  the  appellant,  and  the  secretary  testified  that  he 
was  employed  by  the  company.  The  secretary  certainly  had 
an  opportunity  of  knowing  whether  or  not  plaintiff  was  em- 
ployed by  the  company.  This  witness  also  testifies  that  vari- 
ous plans  of  improvement  were  submitted  to  appellee  by 
different  members  of  the  company,  and  one  was  finally  agreed 
upon  and  adopted  by  them.  Appellee  surveyed  the  river, 
made  plans  and  specifications,  and  the  monthly  estimates  of 
the  work  which  was  done  under  the  contract  of  Williams  & 
Parsons.  This  witness  also  testified  that  he  employed  the  ap- 
pellee, representing  that  he  was  authorized  by  the  company  to 
make  the  contract.  He  says:  "I  was  secretary  of  the  com- 
pany. I  did  not  employ  him  wholly  of  my  own  act;  it  had 
been  sanctioned  by  the  company.  I  think  all  of  the  directors 
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were  present  when  he  was  recognized  as  the  engineer  of  the 
company.  No  formal  contract  was  entered  into  as  to  his 
services;  bj  this  I  mean  no  written  contract  as  to  the  pay; 
he  was  recommended  to  us  by  Mr.  P.  E.  Keed,  and  we  set 
him  to  work  and  told  him  we  should  want  him  until  the  whole 
was  completed.  This  improvement  was  going  on  at  Moline. 
I  should  say  the  company  engaged  him;  that  the  directors 
and  nearly  all  of  the  stockholders  were  present  when  he  was 
engaged." 

This  evidence  is  clear  and  positive  that  appellee  was  em- 
ployed by  the  company,  and  that  he  acted  under  that  engage- 
ment. But  if  this  evidence  was  wholly  rejected,  there  is  still 
an  abundance  in  the  case  from  which  to  infer  that  the  services 
were  performed  at  the  request  of  the  company.  Cyrus  Pitts, 
at  the  time  president  of  the  company,  testified  that  appellee 
was  recognized  as  the  engineer  of  the  company.  That  he 
made  and  submitted  a  plan  for  the  improvement,  which  was 
adopted;  that  he  made  estimates  upon  which  contract- 
ors were  paid,  and  superintended  the  work.  Sickles,  a  [92] 
director  at  the  time,  testified  that  in  June,  1857,  the 
board  of  directors  received  a  map  of  a  plan  for  this  improve- 
ment, presented  by  appellee;  that  the  subject  was  discussed 
and  the  plan  adopted  by  the  board.  That  the  contract  with 
Williams  &  Parsons  was  let  upon  this  plan  and  specifications. 
He  also  says  that  he  thinks  appellee  was,  by  a  resolution  of 
the  board  at  that  meeting,  retained  as  the  engineer  of  the 
company  to  superintend  the  work.  That  he  did  superintend 
it  as  long  as  it  progressed,  which  was  until  the  following  No- 
vember. While  it  was  progressing,  there  were  meetings  of 
the  board  of  directors,  and  appellee  was  generally  present,  and 
the  board  always  consulted  him  as  engineer  in  reference  to  the 
progress  of  the  work  in  all  its  departments. 

Again,  the  company  in  their  deed  of  conveyance  to  Sickles 
and  others,  dated  the  20th  of  June,  1857,  refer  to  the  surveys, 
plans,  specifications  and  estimates  of  appellee  as  the  engineer 
of  the  company.  John  P.  Cook,  one  of  appellant's  witnesses, 
testified  that  he  was  recognized  as  the  engineer  in  charge  of 
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the  work  at  a  meeting  of  the  board,  in  May,  1857  From  all 
this  evidence  the  conclusion  is  inevitable  that  appellee  was 
the  employee  of  the  company.  It  is  true  that  there  is  some 
evidence  which  tends  to  show  that  the  firm  of  Pitts,  Gilbert 
&  Pitts  wrote  for  and  procured  appellee  to  come  from  the 
east,  and  that  he  may  have  commenced  the  surveys  of  the 
work  under  their  direction,  but  it  also  appears  that  the  com- 
jDany  had  not  then  been  organized,  and  these  facts  are  entirely 
consistent  with  his  subsequent  employment  by  the  company, 
and  are  by  no  means  repugnant.  We  are,  therefore,  of  the 
opinion  that  the  jury  were  fully  warranted  in  their  finding  by 
the  evidence. 

It  is  likewise  urged  that  the  court  below  erred  in  refusing 
to  exclude  the  evidence  of  the  two  Pitts  from  the  considera- 
tion of  the  jury,  because  they  had  an  interest  in  the  event  of 
the  suit.  No  objection  was  made  to  their  being  sworn  in 
chief,  nor  were  they  sworn  on  their  vow  dire.  And  from  the 
whole  of  their  evidence  it  is  not  manifest  that  they  had  any 
interest  in  the  event  of  the  suit,  so  that  even  if  evidence  thus 
received  might  be  excluded  because  of  the  interest  of  the  wit- 
nesses, still  in  this  case  the  fact  of  their  being  interested  was 
doubtful.  The  court  instructed  the  jury  that  if  they  believed 
that  Pitts,  Gilbert  &  Pitts  employed  appellee,  and  appellants 
did  not,  then  they  should  find  for  the  appellants.  This,  in 
effect,  told  them  if  they  believed  that  the  Pitts  were  interested, 
they  should  disregard  their  evidence.  We  perceive  no  error 
in  refusing  to  exclude  this  evidence  from  the  consideration  of 
the  jury. 

It  is  again  urged  that  the  plans  were,  from  the  incompe- 
tency of  appellee,  of  no  use  to  the  company,  and  for 
[93]      that  reason  he  was  not  entitled  to  recover  compensation 
for  his  services.     The  fact  that  they  continued  him  in 
their  employment  is  a  tacit  admission  on  their  part  that  they 
regarded  him  as  competent,  and  it  devolved  upon  them  to 
show  his  incompetency.     This  they  might  do  by  experts,  who 
were  skilled  in  work  of  this  description.     If  his  plans  were 
insufficient,  or  if  the  work  done  under  his  direction  was  im- 
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proper,  those  facts  could  have  been  readily  shown.  In  this 
case  appellants  resorted  to  evidence  to  show  these  facts.  A 
number  of  witnesses  were  introduced  who  were  engineers,  but, 
with  one  exception,  they  were  not  hydraulic  engineers.  They 
differ  materially  as  to  the  sufficiency  of  the  plan  and  the  work. 
The  hydraulic  engineer  inclined  to  the  opinion  that  the  work 
was  too  light  for  a  ten  feet  head,  but  the  evidence  shows  that 
the  extreme  head  required  by  this  work  was  no  more  than 
seven  feet.  It  therefore  follows  that  this  evidence  by  no 
means  proves  that  the  plan  or  work  was  insufficient.  When 
the  evidence  is  all  considered  we  are  not  prepared  to  say  that 
it  fails  to  sustain  the  finding  on  this  question. 

It  is  also  urged  that  the  court  below  erred  in  refusing  the 
first  of  the  instructions  asked  by  appellants.  It  asserted  that 
as  the  plain  tiff  had,  by  his  account,  filed  with  his  declaration, 
charged  the  defendant  with  "a  year's  salary,"  he  could  not 
recover  unless  he  proved  a  specific  contract  for  that  period  of 
time,  and  for  the  sum  charged.  The  declaration  only  con- 
tained the  common  counts,  and  to  hold  that  a  special  contract 
must  be  proved  to  authorize  a  recovery  would  be  to  hold  that 
a  variance  between  the  bill  of  particulars  and  the  evidence 
will  defeat  a  recovery.  We  are  not  aware  of  any  such  rule  of 
practice,  and  as  such  a  practice  could  in  no  way  tend  to  the 
attainment  of  justice,  but,  on  the  contrary,  to  defeat  it,  we 
feel  no  inclination  to  adopt  such  a  rule.  Substantially  there 
can  be  no  difference  between  a  charge  for  a  year's  salary  and 
a  year's  service,  when  found  in  the  bill  of  particulars.  If  it 
were  so  averred  in  a  special  count,  it  might  possibly  be  other- 
wise. 

After  a  careful  examination  of  this  record,  we  are  unable  to 
perceive  any  error  for  which  the  judgment  of  the  court  below 
should  be  reversed,  and  the  same  is  therefore  affirmed. 

Judgment  affirmed. 
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[94]      Augustus  M.  Herrington,  Appellant,  vs.  Thomas 
Pouley,  Appellee. 

Appeal  from  Kane. 

1.  If  the  court  inquires  of  counsel  if  he  desires  to  address  the  jury,  and 

counsel  replies  that  he  only  wishes  for  time  to  prepare  instructions, 
which  is  granted,  and  the  instructions  are  refused,  it  is  discretionary 
with  the  court  whether  the  counsel  afterwards  shall  or  not  address  the 
jury. 

2.  If  A  owes  B  money,  and  leaves  a  note  with  B,  authorizing  him  to  bor- 

row such  amount  of  money  as  he  should  please,  at  such  rates  of  inter- 
est as  B  might  agree  to  give  for  the  money  borrowed,  it  is  a  valid 
agreement,  and  A  can  only  recover  from  B,  on  the  note  left  with  him, 
the  difference  between  what  A  owes  B  and  the  interest  B  has  paid 
(being  twenty-five  per  cent.),  and  the  amount  of  the  note. 

This  was  an  action  of  assumpsit;  damages,  one  thousand 
dollars. 

Defendant  filed  the  plea  of  nonassumpsit  to  said  declaration 
at  the  May  term  of  said  court,  and  a  jury  was  impaneled  to 
try  the  issue  in  said  cause. 

The  substance  of  the  testimony  is  stated  in  the  opinion  of 
the  court. 

The  plaintiff's  attorney  addressed  the  jury.  The  court  in 
quired  of  the  defendant  if  he  desired  to  address  the  jury.  The 
defendant  replied,  in  substance,  that  the  case  would  be  closed 
if  the  court  would  suspend  long  enough  to  enable  him  to  draw 
an  instruction  or  two.  The  court  accordingly  suspended  pro- 
ceedings for  that  purpose.  At  the  expiration  of  about  twenty 
minutes,  the  defendant  handed  to  the  court  the  following  in- 
structions: 

If  the  jury  believe,  from  the  evideuce,  that  the  plaintiff 
Pouley  caused  the  $709  note  to  be  placed  in  the  possession  of 
the  defendant  Herrington,  to  secure  the  sum  of  $500,  then 
due  said  Herrington,  and  that  said  Herrington  had  the  au- 
thority, under  the  agreement  made  at  the  time  of  leaving  said 
note  with  him,  to  borrow  money  upon  said  note,  and  that  he 
did  borrow  money  upon  said  note  at  the  rate  of  twenty -fiVe 
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per  cent.,  that  the  same  was  to  be  deducted  out  of  said  $709, 
and  that  Pouley  accepted  from  Herrington  the  order  in  ques- 
tion for  the  balance,  and  presented  the  same  for  payment  and 
would  not  receive  the  balance,  then  the  law  is,  he  cannot  re- 
cover in  this  action. 

If  the  jury  believe,  from  the  evidence,  that  Pouley  accepted 
from  Herrington  the  order  in  question  in  order  to  draw  the 
balance,  his  due  upon  said  note,  and  that  he  presented  the 
same  for  payment,  and  that  payment  was  then  offered  and 
Pouley  refused  to  accept  the  same,  he  cannot  recover  in  this 
action. 

Which,  after  examination,  the  court  marked  "  refused,"  and 
directed  the  jury  to  retire  to  consider  of  their  verdict. 
Thereupon  the  defendant  asked  leave  to  address  the      [95] 
jury,  which  the  court  refused,  to  which  decision  and 
ruling  of  the  court  the  defendant  at  the  time  excepted. 

The  jury  afterwards  came  into  court  with  the  following 
verdict: 

"  We,  the  jury,  find  the  issues  joined  in  favor  of  the  plaint- 
iff, and  assess  his  damages  at  $293.96.  The  defendant  then 
moved  the  court  for  a  new  trial,  which  motion  the  court  re- 
fused; to  which  ruling  of  the  court  in  refusing  the  motion  for 
a  new  trial,  the  defendant  excepted.  There  was  judgment  on 
this  verdict. 

The  errors  assigned  are,  that  the  court  erred  in  admitting 
the  note  described  in  the  first  two  counts,  to  go  to  the  jury  as 
evidence;  in  allowing  incompetent  and  unlawful  evidence  to 
be  given  to  the  jury;  in  refusing  to  permit  the  defendant  to 
address  the  jury;  in  refusing  to  allow  the  defendant  to  give 
proper  and  lawful  evidence  to  the  jury ;  in  refusing  to  give 
the  instructions  asked  for  on  the  part  of  defendant;  in  giving 
plaintiff's  instructions;  and  in  overruling  defendant's  motion 
for  a  new  trial. 

T.  L.  Dickey,  for  appellant. 

J.  H.  Maybom,  for  appellee. 

Breese,  J.     As  we  make  out  the  case  in  this  record,  it  was 
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an  action  of  assumpsit,  brought  by  the  appellee  against  the 
appellant,  to  recover  the  proceeds  of  a  certain  note  for  seven 
hundred  and  nine  dollars,  on  one  Ottawa,  left  with  him  by  the 
appellee,  out  of  which  the  appellant  was  to  reimburse  himself 
about  five  hundred  dollars,  which  appellee  owed  him. 

On  this  trial,  the  defendant  objected  to  reading  the  note  in 
evidence,  without  alleging  any  reason  for  the  objection.  As 
the  note  was  not  the  gravamen  of  the  action,  but  in  amount 
only,  it  could  be  read  under  either  of  the  counts  in  the  decla- 
ration, and  so  the  court  decided,  and  this  is  the  first  ground  of 
error  assigned. 

The  second  is,  that  the  court  denied  him  the  privilege  of 
addressing  the  jury.  The  record  shows,  on  being  asked  by 
the  court  if  he  wished  to  address  the  jury,  he  replied,  that  he 
wished  only  time  to  draw  up  one  or  two  instructions.  This 
the  court  granted,  and  when  the  instructions  were  presented 
to  the  court,  they  were  refused,  and  the  jury  was  directed  to 
retire.  Thereupon  the  defendant  asked  leave  to  address  the 
jury,  which  the  court  refused.  Matters  of  this  sort,  so  much 
discretionary  with  the  court,  under  such  circumstances  as  are 

here  shown,  cannot  be  assigned  as  error. 
[90]  As  to  the  refusal  of  the  court  to  allow  the  defendant 

to  introduce  evidence  competent  to  the  issue,  we  cannot 
find  it  in  the  record.  All  that  the  defendant  offered,  which 
was  the  order  on  West  in  favor  of  the  plaintiff,  appears  to 
have  been  read  to  the  jury. 

In  regard  to  the  instructions.  The  first  instruction  asked 
by  the  defendant  assumes  that  he  had  the  authority,  by  an 
agreement  with  the  plaintiff,  whilst  he  was  the  defendant's 
debtor,  to  borrow  such  amount  of  money  as  he  pleased  on  the 
Ottawa  note,  at  such  rate  of  interest  as  he  might  agree  to  give, 
and  charge  it  to  the  plaintiff.  The  facts  show  that  the  defend- 
ant at  several  times  borrowed  money  of  West,  Dearborn, 
Moore  &  Co.,  at  twenty-five  per  cent,  interest,  giving  his  own 
notes,  and  leaving  with  them  this  note  on  Ottawa,  as  collateral 
security.  He  had  borrowed,  at  different  times,  five  hundred 
and  fifty-six  dollars  of  this  banking  house-  the  first  amount  of 
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two  hundred  dollars  having  been  borrowed  June  27, 1857;  the 
second,  July  21,  1857,  for  fifty  dollars;  the  third,  August  3, 
1857,  for  one  hundred  and  six  dollars,  and  the  fourth  note, 
August  13,  1857,  for  two  hundred  dollars ;  making  in  all,  five 
hundred  and  fifty-six  dollars,  on  usual  bank  time,  at  the  rate 
of  twenty-five  per  cent,  per  annum,  which  were  the  current 
rates  as  it  appears  at  that  time.  Moore,  one  of  the  partners 
in  the  banking  house,  states  that  the  plaintiff  and  his  wife  both 
told  him  that  they  owed  the  defendant  five  hundred  dollars, 
and  that  they  had  let  him  have  this  Ottawa  note  to  secure 
him,  with  the  understanding  that  in  case  defendant  wished  to 
use  money  and  had  to  borrow,  they  would  allow  him  whatever 
interest  he  had  to  pay,  and  that  after  reimbursing  himself  the 
five  hundred  dollars  and  such  interest  as  he  should  have  to 
pay,  the  balance  of  the  note  was  to  be  paid  to  plaintiff.  He 
says  he  cast  up  the  amount  due  the  house  on  the  defendant's 
notes,  and  interest,  and  gave  a  writing  stating  the  amount  to 
the  plaintiff,  which  he  took,  and  went  away  —  and  returned 
the  same  day  with  an  order  from  the  defendant  for  this  bal- 
ance. This  balance  the  bank  offered  to  pay,  but  the  plaintiff 
refused  to  accept  it,  and  went  away. 

Now  the  defendant  was,  most  clearly,  entitled  to  the  full 
benefit  of  this  contract  with  the  plaintiff,  to  charge  the  interest 
to  him,  on  such  money  as  he  had  to  borrow,  and  for  which  he 
had  left  that  note,  as  collateral  to  his  own,  and  the  court 
should  have  given  the  first  instruction  to  the  jury.  The  order 
alluded  to  by  this  witness  is  as  follows: 

"  W.  B.  West,  Esq. :  —  I  left  with  you,  as  collateral  security, 
a  note  of  seven  hundred  and  nine  dollars,  against  Horace 
Ottaway,  date  September  29,  1855,  payable  to  Thomas 
Pouley;  said  note  was  due  Sept.  29,  1858;  after  de-  [97] 
ducting  the  full  amount  now  due  on  said  note,  you  will 
please  pay  the  balance  to  Thomas  Pouley,  and  this  shall  be 
your  receipt  for  the  same.  A.  M.  Herrington. 

"  Geneva,  September  28,  1858." 

The  second  instruction  assumes  that  the  balance  ascertained 
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by  Mr.  Moore's  computation,  for  which  the  above  order  was 
given,  was  all  that  was  due  the  plaintiff — the  words  are,  "  his 
due  upon  said  note  " — whereas,  the  balance  might  not  have 
been  properly'  calculated.  The  instruction  should  have  read 
"  such  balance  as  was  due  upon  said  note,"  leaving  it  an  open 
question  how  much  was  due.  The  evidence  seems  to  show 
that  it  was  the  understanding  of  these  parties  that  the  de 
fendant  should  charge  against  this  note  the  interest  he  wai 
required  to  pay  for  such  money  as  he  was  obliged  to  borrow 
on  his  own  paper. 

This  he  does  not  appear  to  have  had  the  benefit  of,  whicl 
doubtless,  he  would  have  obtained,  had  the  court  given  the> 
first  instruction.  By  one  calculation,  if  the  interest  at  twenty- 
five  per  cent.,  which  the  defendant  paid  for  the  money  he  bor- 
rowed, had  been  allowed  by  the  jury,  the  verdict  against  the  de- 
fendant could  not  have  exceeded  one  hundred  and  sixty  dollars. 
The  plaintiff  said  about  two  hundred  dollars  was  due  him. 
The  case  ought  to  go  before  another  jury,  and  for  that  pur- 
pose, and  for  the  refusal  to  give  the  first  instruction,  the 
judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Augustin  Chester,  and  Mariette  N.  Chester,  his  wife,  Ap- 
pellants, vs.  Julian  S.  Eumset,  Appellee. 

Appeal  from  the  Superior  Court  of  Chicago. 

An  acknowledgment  by  a  wife  to  conyey  the  fee  of  her  separate  estate  will 
be  sufficient,  although  it  contains  all  that  is  required  for  that  pur- 
pose, as  also  all  that  is  required  to  release  her  dower.  Redundancy 
does  not  vitiate  an  acknowledgment. 

This  is  an  action  of  ejectment.     Case  of  plaintiff  below   is 
as  follows: 

Deed  from  George  F.  Rumsey  and  wife  to  Mariette   N 
Chester,  of  lots  seven  (7)  and  eight  (8),  and  the  south  twenty 
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nine  (29)  feet  of  lots  nine  (9)  and  ten  (10)  in  block  twenty- 
four  (24),  Wolcott's  addition  to  Chicago;  deed  dated  Nov. 
1,  1856;  acknowledged  Nov.  11,  1856.  Mortgage 
from  Augustin  Chester  and  his  wife,  Mariette  IS".  [98J 
Chester,  of  the  same  premises,  to  George  F.  Rumsey, 
dated  Nov.  1,  1856,  acknowledged  Nov.  24,  1856.  This  mort- 
gage contained  a  power  of  sale.  Deed  of  George  F.  Rumsey 
to  plaintiff,  of  the  same  premises,  dated  January  18,  1859, 
and  purporting  to  convey  said  premises  to  said  plaintiff,  as 
purchaser  at  a  sale  had  in  execution  of  the  power  in  the 
mortgage  aforesaid  contained. 

It  was  admitted  on  the  trial  that  Mariette  N.  Chester  is  the 
wife  of  Augustin  Chester,  and  that  both  the  defendants  below 
resided  on  the  property  in  question;  that  demand  had  been 
made  for  possession,  and  defendants  refused  to  surrender  the 
same.  The  notice  of  sale  under  the  mortgage,  and  some  proof 
in  regard  to  said  sale,  were  also  introduced. 

The  defendants  (appellants  here)  objected  to  the  introduc- 
tion of  the  mortgage,  on  the  ground  that  the  acknowledg- 
ment was  insufficient.  The  acknowledgment  is  copied  at 
length  in  the  opinion  of  the  court. 

There  was  a  verdict  and  judgment  for  appellee  in  the  court 
below. 

M.  IF".  Fuller,  for  appellants. 

J.  P.  Clarkson,  for  appellee. 

Caton,  C.  J".  The  first  and  only  question  of  any  import- 
ance in  the  case  is,  whether  the  acknowledgment  is  sufficient 
to  convey  the  wife's  fee.     This  is  the  acknowledgment: 

"  State  of  Illinois  —  Cook  County  —  ss. 

"  This  certifies,  that  on  the  24th  day  of  November,  eighteen 
hundred  and  fifty-six,  before  me,  O.  R.  W.  Lull,  a  notary  pub- 
lic, of  the  city  of  Chicago,  in  the  county  of  Cook,  in  the  state 
of  Illinois,  appeared  Augustin  Chester  and  Mariette  N.  Ches- 
ter, personally  known  to  me  to  be  the  real  persons  whose 
names  are  subscribed  to  the  annexed  mortgage  as  having  ex- 
ecuted the  same,  and  then  acknowledged  the  execution  there- 
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of  as  their  own  free  act  and  deed.  And  the  said  Mariette  IN". 
Chester,  wife  of  Augustin  Chester  (who  is  personally  known 
to  me  to  be  the  same  person  who  subscribed  the  said  instru- 
ment of  writing),  having  had  the  contents  of  said  instrument 
made  known  and  explained  to  her,  and  being  by  me  examined 
separate  and  apart  from  her  said  husband,  did  acknowledge 
said  instrument  to  be  her  free  act  and  deed ;  that  she  execut- 
ed the  same,  and  relinquished  her  dower  in  the  lands  and 
tenements  therein  mentioned,  voluntarily  and  freely,  and 
without  the  compulsion  of  her  said  husband,  and  that  she 

does  not  wish  to  retract. 
[99]  "  Given  under  my  hand  and  seal  notarial  the  day  and 

year  first  above  written. 

[notarial  seal.]  "  O.  R.  W.  Lull, 

"Notary  Public.^ 

The  objection  to  this  acknowledgment  is,  that  it  is  too  full 
—  that  it  expresses  too  much.  It  not  only  contains  all  that 
is  required  by  the  seventeenth  section,  where  the  fee  of  the 
wife  is  designed  to  be  conveyed,  but  it  also  contains  all  that  is 
required  by  the  twenty-second  section,  the  design  of  which  is 
to  release  the  right  to  dower.  Redundancy  is  a  very  uncom- 
mon objection  to  a  certificate  of  acknowledgment.  The  com- 
plaint has  been  generally,  if  not  universally,  that  essential 
parts  required  by  the  statute  have  been  omitted.  But  where 
all  which  the  statute  does  require  to  effectuate  the  purpose 
claimed  for  the  deed  is  in  the  acknowledgment,  and  also 
something  else  is  put  in  which  the  statute  does  not  require, 
we  cannot  believe  that  we  should  be  administering  the  spirit 
of  the  statute  or  the  principles  of  justice,  to  hold  that  the  use- 
less redundancy  in  the  acknowledgment  invalidated  the  deed. 
It  should  simply  be  regarded  as  surplusage.  "We  shall  prob- 
ably not  be  far  from  the  truth  to  suppose  that  the  notary  al- 
lowed this  surplusage  to  remain  in  the  printed  form,  instead 
of  drawing  his  pen  through  it.  His  certificate  shows  that  he 
gave  the  wife  the  precise  information  required  by  the  statute, 
and  that  she  acknowledged  and  stated  to  him  everything 
which  the  law  required  that  she  should  acknowledge  and  state,. 
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in  order  to  give  effect  to  the  conveyance  of  her  title,  and  in 
the  precise  form  required  by  law. 

While  this  court  went  so  far  in  Hughs  v.  Lane,  11  111.,  123, 
as  practically  to  repeal  the  seventeenth  section  of  the  statute, 
by  holding  that  an  acknowledgment  made  under  the  last  sec- 
tion and  not  even  conforming  to  that,  was  sufficient  to  convey 
the  title  of  the  wife,  which  decision  has  never  yet  been  recon- 
sidered by  this  court,  we  are  now  asked  to  rush  to  the  other 
extreme,  and  hold  an  acknowledgment  embracing  all  that  is 
required  by  both  sections,  to  be  of  no  avail,  at  least  under  the 
seventeenth  section.  Even  though  we  might  feel  a  reluctance 
to  follow  the  majority  of  the  court  in  Hughs  v.  Zane,  we  do 
not  propose  to  follow  a  route  as  opposite  to  that,  as  it  is  pos- 
sible to  conceive. 

"We  deem  the  acknowledgment  sufficient,  and  affirm  the 
judgment. 

Judgment  affirmed. 


William  Davis,  Plaintiff  in  Error,  vs.  Jonathan  H.    [100] 
Eansom,  and  Joshua  H.  Bates,  Defendants  in  Error. 

Error  to  Ogle. 

1.  An  objection  to  the  testifying  by  a  witness  should  appear  in  the  bill  of 

exceptions ;  it  cannot  be  stated  for  the  first  time  in  this  court. 

2.  A  chattel  mortgage,  which  the  court  had  declared  void  as  to  creditors, 

may  be  offered  in  evidence  as  between  the  parties  to  it. 

3.  A  demurrer  to  pleas  may  well  be  disregarded,  after  an  issue  of  fact  has 

been  made  upon  them.    A  party  who  goes  to  trial,  without  calling 
up  his  demurrer,  cannot  urge  his  own  neglect  to  his  advantage. 

4.  An  execution  offered  in  evidence,  which  appears  by  the  bill  of  excep- 

tions to  have  been  without  a  seal,  was  properly  excluded. 

This  was  an  action  of  replevin  brought  by  Ransom  and 
Bates  in  the  Ogle  circuit  court  against  Davis,  to  recover  a 
stock  of  goods  from  the  possession  of  the  defendant,  and  they 
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tile  their  plaint,  sworn  to  by  Henry  A.  Mix,  in  which,  he 
swears  "for  and  in  behalf  of"  the  plaintiffs,  that  the  plaintiffs 
are  the  owners  of  the  goods,  as  mortgagors  under  a  certain 
chattel  mortgage,  made  by  one  Edmund  P.  Sexton  to  them, 
hereinafter  set  forth. 

.  Plaintiffs  file  their  security  for  costs,  made  and  executed  by 
H.  A.  Mix,  and  also  their  replevin  bond,  made  and  executed 
by  Ransom  and  Bates,  "  by  H.  A.  Mix,  his  attorney  hereto 
duly  authorized,"  and  also  executed  by  Henry  A.  Mix,  as  se- 
curity. 

The  replevin  writ  is  returned  by  the  sheriff,  as  executed,  by 
replevying  and  delivering  the  goods  into  the  possession  of 
plaintiffs'  agent,  H.  A.  Mix. 

Plaintiffs,  by  H.  A.  Mix,  as  their  attorney,  file  their  decla- 
ration in  the  detinet. 

The  defendant  claimed  to  hold  the  goods,  as  the  custodian 
of  the  United  States  marshal,  by  virtue  of  a  levy  under  an  ex- 
ecution from  the  United  States  court  against  the  goods  of  said 
Sexton. 

The  pleadings  are  stated  in  the  opinion  of  the  court. 

On  the  trial,  the  plaintiffs  introduced  Edmund  P.  Sexton 
as  a  witness,  by  whom  they  proved  the  making  and  delivery 
of  the  instrument  in  writing,  of  which  the  following  is  a  copy, 
viz: 

"  Whereas,  I,  Edmund  P.  Sexton,  of  the  village  of  Oregon, 
county  of  Ogle,  and  state  of  Illinois,  am  justly  indebted  to 
James  G.  Manlove  in  the  sum  of  six  hundred  and  forty-four 
dollars;  to  J.  H.  Ransom  &  Co.,  about  the  sum  of  nine  hund- 
red and  sixty-six  dollars;  to  Bates,  Taylor  &  Co.,  about  the 
sum  of  six  hundred  dollars;  to  Cummings,  Collins  &  Sea- 
man, about  the  sum  of  twenty-four  hundred  dollars;  to  Hop- 
pick  &  Moody,  about  five  hundred  dollars ;  to  Bridge  & 
[101]    Shepherd,  the  sum  of  one  hundred  and  eleven  dollars; 
to  Levee  &  Lauendick,  four  hundred  and  seven  dollars ; 
Lyman  Cook  &  Co.,  one  hundred  and  twenty-nine  dollars ; 
Blume,  Palmer  &  Steuelt,  three  hundred  and  thirty  dollars; 
Griffin  &  Titus,  five  hundred  and  two  dollars.     And  whereas, 
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I  am  unable  to  pay  or  discharge  said  debts  without  further 
time,  and  being  desirous  to  secure  the  paymet  of  the  same, 
therefore,  this  indenture  witnesseth,  that  I,  Edmund  P.  Sex- 
ton, party  of  the  first  part,  and  J.  H.  Bates  and  J.  H.  Ran- 
som, of  the  city  of  New  York,  parties  of  the  second  part,  that 
the  said  party  of  the  first  part  being  so  justly  indebted  to  the 
several  persons  so  named,  in  the  several  sums  mentioned^ 
above,  amounting  to  the  sum  of  six  thousand  two  hundred 
and  ninety-seven  dollars,  for  and  in  consideration  of  the  same, 
and  for  the  purpose  of  securing  the  payment  thereof,  have 
granted,  bargained,  sold  and  mortgaged,  and  by  these  presents, 
do  grant,  bargain,  sell  and  mortgage,  unto  the  said  J.  H. 
Bates  and  J.  H.  Ransom,  parties  of  the  second  part,  all  the 
goods,  chattels  and  personal  property  belonging  to  the  party 
of  the  first  part,  and  now  in  his  possession  in  the  building 
known  as  En  tyre's  building,  that  part  now  occupied  by  the 
party  of  the  first  part,  in  the  village  of  Oregon,  county  of 
Ogle,  and  state  of  Illinois,  said  property  to  include  all  the 
merchandise  and  stock  in  trade,  consisting  of  thirty  pieces  of 
broadcloths,  cassimeres  and  satinets;  thirty  pieces  of  ging- 
hams; three  hundred  pieces  of  prints;  thirty  pieces  of  al- 
pacas; twenty  pieces  of  dress  goods;  twenty  pieces  of  ribbons; 
fifty  pieces  of  shirting;  a  quantity  of  sheeting;  twenty  pieces 
of  cambric ;  four  pieces  of  velvet ;  five  pieces  of  silks ;  sixty 
over  and  under  coats;  thirty  pair  of  pants;  thirty  vests; 
twelve  cases  of  boots;  one  hundred  pair  of  shoes;  fifty  pair 
of  brogans;  a  quantity  of  groceries;  a  quantity  of  hardware; 
a  quantity  of  crockery;  together  with  all  and  every  article  of 
merchandise  of  whatever  kind  and  description  now  of  said 
stock;  to  have  and  to  hold  all  and  singular  the  said  goods, 
wares  and  merchandise,  hereinbefore  granted,  bargained  and 
sold,  or  mentioned,  or  intended  so  to  be,  unto  the  said  parties 
of  the  second  part,  their  executors,  administrators  and  assigns, 
to  the  only  proper  use  and  benefit  of  the  said  parties  of  the 
second  part,  their  executors,  administrators  and  assigns,  for- 
ever. Provided,  always,  and  these  presents  are  on  this  condi- 
tion, that  the  said  party  of  the  first  part,  his  executors  or  ad- 
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ministrators,  shall  and  do  well  and  truly  pay,  or  cause  to  be 
paid,  unto  the  said  parties  of  the  second  part,  their  executors, 
administrators  or  assigns,  the  several  sums  of  money  due  to 
each  of  said  persons  before  mentioned,  with  seven  per  cent, 
interest  thereon,  to  be  paid  as  follows,  to  wit:     The  said  sum 

specified  to  be  paid  first  to  J.  G.  Manlove,  the  said  sum 
[102]    second  to  be  paid  to  J.  H.  Ransom  &  Co.,  the  said  sum 

specified  third  to  Bates,  Taylor  &  Co.,  and  fourth,  to 
pay  the  others,  the  other  said  several  sums  pro  rata,  hereinbe- 
fore mentioned,  the  payment  of  all  said  several  sums  to  be  paid 
within  fifteen  months  from  the  date,  or  sooner,  if  the  proceeds 
of  sale  of  said  goods,  wares  and  merchandise,  will  enable  the 
party  of  the  first  part  to  do  so.  It  is  hereby  provided,  by  and 
between  the  parties  to  this  mortgage,  that  the  said  Edmund 
P.  Sexton,  party  of  the  first  part,  shall  have  and  retain  pos- 
session of  all  the  goods,  wares  and  merchandise  hereby  mort- 
gaged, for  the  purpose  of  selling  and  disposing  of  the  same 
in  the  usual  course  of  trade,  as  heretofore  followed,  to  sell  for 
ready  pay  only,  for  the  purpose  of  paying  and  discharging 
the  said  several  debts  as  before  mentioned,  and  for  no  other 
purpose ;  and  that  the  said  party  of  the  first  part  shall  well 
and  faithfully  pay  over  to  the  parties  of  the  second  part,  all 
the  money  and  avails  of  the  sales,  every  thirty  days  after  the 
date  hereof,  or  oftener  if  he  choose  so  to  do,  for  the  purpose 
of  paying  said  debts,  as  before  mentioned;  and  it  is  also  pro- 
vided and  agreed  by  the  parties  to  the  mortgage,  that  the 
party  of  the  first  part  shall  not  remove  said  goods  and  merchan- 
dise from  the  village  of  Oregon,  where  they  are  now  situate, 
without  the  consent  of  the  parties  of  the  second  part,  their 
agent  or  attorney.  And  it  is  also  provided  and  agreed  be- 
tween the  parties  to  this  mortgage,  that  if  default  be  made  in 
payments  as  aforesaid,  or  in  case  the  party  of  the  first  part 
neglects  to  pay  over,  as  herein  provided,  the  avails  of  the  sales 
of  said  goods  and  merchandise  to  the  said  party  of  the  second 
part,  their  agent  or  attorney,  as  before  provided,  or  in  case  the 
said  party  of  the  first  part  shall  do  any  thing  or  act,  whereby, 
in  the  opinion  of  the  parties  of  the  second  part,  their  agent  or 
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attorney  shall  consider  this  security  in  danger,  then  and  in 
that  case  it  shall  and  may  be  lawful  for  the  said  parties  of  the 
second  part,  their  agent  or  attorney,  or  assigns,  executors  or 
administrators,  shall  have  the  right  to  take  possession  of  the 
said  goods  and  merchandise  hereby  mortgaged  (and  all  the 
goods  and  merchandise  which  may  be  hereinafter  purchased 
by  the  party  of  the  first  part),  wheresoever  the  same  may  be 
or  can  be  found,  and  sell  the  same  at  best  price  for  cash  which 
can  be  obtained,  and  from  the  sales,  pay  and  discharge  the  said 
several  sums  before  mentioned,  which  may  remain  unpaid  or 
unsatisfied;  and  in  case  there  shall  be  more  than  sufficient  to 
pay  the  same,  the  remainder  shall  be  returned  to  the  said 
party  of  the  first  part,  after  paying  all  costs  and  charges  in 
the  premises.  It  is  also  further  provided,  that  in  case  the 
party  of  the  first  part  shall  well  and  faithfully  perform  the 
conditions  of  this  mortgage  on  his  part,  pay  and  dis- 
charge the  said  several  debts  as  before  mentioned,  at  the  [103] 
time  and  in  the  manner  before  specified,  then  these 
presents  and  every  matter  and  thing  herein  contained,  and 
this  mortgage,  shall  be  canceled  and  delivered  up. 

"  In  witness  whereof,  the  party  of  the  first  part  has  hereun- 
unto  set  his  hand  and  seal,  this  fifth  day  of  our  Lord  one 
thousand  eight  hundred  and  fifty-five. 

"  [Signed]  Edmund  P.  Sexton,     [seal.] 

"  Witness,  David  S.  Pride. 

"  This  mortgage  was  acknowledged  before  me  by  Edmund 
P.  Sexton,  this  5th  day  of  March,  A.  D.  1855. 

"  David  S.  Pride,  J.  P.  [seal.]" 
Which  said  instrument  was  recorded  in  the  recorder's  office, 
Ogle  county,  March  5,  1855.  And  thereupon  the  said  plaint- 
iff's offered  said  instrument  in  evidence;  to  the  reading  of 
which  to  the  jury,  defendant  objected,  which  objection  was 
overruled,  and  said  instrument  was  allowed  to  be  read  to  the 
jury;  to  which  ruling,  defendant  excepted. 

Plaintiff's  further  proved  by  said  Sexton,  that  at  the  time  of 
the  making  said  instrument  in  writing,  E.  S.  Smith,  the  attor- 
ney and  agent  of  the  plaintiff's,  took  possession  of  the  goods 
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described  therein  for  the  plaintiffs,  and  employed  witness,  as 
provided  for  in  said  instrument,  to  sell  said  goods,  directed 
witness  to  get  out  handbills,  and  before  the  handbills  were  got 
out,  the  goods  were  levied  upon  by  a  person  purporting  to  be 
a  deputy  marshal ;  that  at  the  time  said  writing  was  made,  and 
also  at  the  time  of  the  levy  by  said  marshal,  the  goods  were  in 
a  store  in  Oregon,  Ogle  county;  that  witness  was  a  merchant 
selliug  goods  in  said  store  at  the  time  of  making  said  writing; 
that  after  making  the  same,  witness  continued  to  sell  goods, 
and  was  in  possession  of  the  same  till  they  were  levied  on  by 
the  marshal;  that  he  did  not  change  his  sign  after  making 
said  writing;  that  after  the  making  said  instrument,  and  be- 
fore the  goods  were  levied  on  by  said  marshal,  witness  sold 
some  of  the  goods  in  the  writing  mentioned,  and  paid  pro- 
ceeds to  H.  A.  Mix,  the  attorney  of  the  plaintiffs ;  that  the 
plaintiffs  resided  in  New  York;  that  after  the  said  instrument 
was  made,  witness  replenished  said  stock  of  goods  by 
purchases  made  by  witness  of  pedlars;  that  the  goods  in  the 
writing  mentioned  were  the  same  goods  taken  by  the  deputy 
marshal,  and  by  the  marshal  delivered  to  Davis,  the  defend- 
ant, and  the  same  replevied  in  this  suit;  that  the  proceeds  of 
the  sales  paid  over  to  Mix  was  $644.  Witness  said  that 
Smith  took  possession  of  the  goods  about  the  middle  of  April. 
The  said  plaintiffs,  further  to  prove  the  issue  on  their  part, 
produced  and  caused  to  be  sworn,  Henry  A.  Mix,  and 
[104]  the  defendant,  by  his  counsel,  objected  to  said  Mix  be- 
ing examined  as  a  witness,  which  objection  was  over- 
ruled by  the  court,  and  the  defendant  did  then  and  there  ex- 
cept to  the  ruling  of  the  court  in  overruling  the  said  objec^ 
tion,  and  allowing  said  Mix  to  be  examined  as  a  witness. 
Plaintiffs  proved  by  said  Mix  that  the  defendant  was  in  pos- 
session of  the  goods  at  the  time  they  were  replevied,  and  that, 
as  the  agent  of  the  plaintiffs,  he  (Mix)  demanded  the  goods  of 
the  defendant  before  this  suit  was  commenced. 

The  plaintiffs  here  closed  their  evidence,  and  the  defendant, 
to  prove  the  issue  on  his  part,  produced  and  offered  in  evi- 
dence, a   writ   of  execution   from   the   United    States    court, 
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northern  district  of  Illinois,  in  favor  of  Thomas  A.  Cum- 
mings,  et  al.,  against  the  property  of  said  Sexton,  dated  April 

26,  1855,  for  $2,452.70,  and  directed  to  the  marshal  of  said 
district.     Also  the  levy  by  virtue  of  said  execution,  made  April 

27,  1855,  by  Harry  Wilton,  United  States  marshal,  by  Michael 
Regan,  deputy,  on  the  said  stock  of  goods,  with  inventory 
thereof  in  detail,  and  the  return  of  said  execution,  setting 
forth  that  on  the  10th  day  of  May,  1855,  the  sheriff  of  Ogle 
county  took  the  stock  under  replevin  writ  —  copies  of  which 
said  execution,  levy  and  return,  are  given  in  full  in  record. 
To  the  reading  of  which  said  execution,  levy  and  return,  to 
the  jury,  the  plaintiffs  did  object;  which  objection  was  sus- 
tained by  the  court;  to  which  ruling  of  the  court  in  refusing 
to  allow  said  execution,  levy  and  return  to  be  read  to  the  jury, 
the  defendant  excepted. 

This  was  all  the  evidence  in  the  case. 

Thereupon  the  plaintiffs,  by  their  counsel,  asked  the  court 
to  give  to  the  jury  the  following  instruction,  to  wit:  "  The 
plaintiffs  ask  the  court  to  instruct  the  jury  that  the  chattel 
mortgage  offered  in  evidence,  if  the  plaintiffs  took  possession 
under  it,  is  good  and  valid  as  between  plaintiff,  the  maker, 
Sexton,  and  in  the  absence  of  all  other  proof,  entitles  the 
plaintiffs  to  recover."  Which  said  instruction  the  court  gave; 
to  the  giving  of  which  instruction,  the  defendant  by  his  coun- 
sel excepted. 

The  jury  rendered  a  verdict  for  the  plaintiffs. 

Defendant  entered  a  motion  for  a  new  trial,  which  was  over- 
ruled.    Defendant  assigns  the  following  errors  on  the  record: 

The  court  erred  in  admitting  the  instrument  in  writing,  or 
chattel  mortgage,  to  be  read  to  the  jury. 

The  court  erred  in  allowing  Henry  A.  Mix  to  be  sworn  as  a 
witness  before  the  jury. 

The  court  erred  in  allowing  the  case  to  be  tried  without  dis- 
posing of  the  defendant's  demurrer. 

The  court  erred  in  allowing  the  case  to  be  tried  without  an 
issue  joined  on  defendant's  second  and  third  pleas. 
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[105]        The  court  erred  in  rejecting  from  the  jury  the  evi- 
dence offered  by  defendant. 
The  court  erred  in  giving  the  plaintiff's  instruction  to  the 

3UI7- 

The  court  erred  in  overruling  motion  for  new  trial,  because, 

first.  The  verdict  is  against  the  law;  and,  second.  The  verdict 
is  against  the  evidence. 

G.  W.  Thompson,  O.  G.  Bonney  and  M.  P.  Sweet,  for 
plaintiff  in  error. 

Smith  c&  Dewey,  for  defendants  in  error. 

Breese,  J".  The  points  made  by  the  affidavit  question,  first, 
the  propriety  of  allowing  Mix  to  be  sworn  as  a  witness,  as  he 
had  signed  a  bond  for  costs  in  the  cause,  and  also  was  the  se- 
curity on  the  replevin  bond.  In  answer  to  this,  it  is  sufficient 
to  say,  these  reasons  for  objecting  to  h?m  as  a  witness  were 
not  urged  in  the  court  below.  The  bill  of  exceptions  simply 
states  that  Mix  was  objected  to  when  called  as  a  witness,  but 
the  grounds  of  objection  were  not  stated.  They  cannot  be 
stated  in  this  court  for  the  first  time.  By  alleging  the  grounds 
of  objection  in  the  court  below,  opportunity  would  be  afforded 
the  party  to  substitute  other  security.  It  is  too  late  now  to 
make  it. 

That  the  court  erred  in  admitting  the  chattel  mortgage  in 
evidence  for  the  plaintiffs,  because  this  court,  in  a  former  case, 
had  declared  it  void  as  against  creditors  or  third  parties,  is  not 
so  clear.  The  mortgage  was  valid  as  between  the  parties  to  it, 
and  when  offered  as  evidence,  the  appellant  was  not  shown  to 
be  a  creditor,  and  entitled,  by  virtue  of  that  position,  to  inter- 
fere with  the  property  conveyed  by  the  mortgage,  or  question 
the  conveyance. 

The  third  point  made  is,  that  the  court  erred  in  trying  the 
cause  while  k'our  demurrer  was  undisposed  of."  There  is 
much  pleading  shown  in  the  record  —  it  is  quite  voluminous. 
The  defendant  put  in  three  pleas :  first,  non  detinet;  second,  a 
judgment  and  execution  in  favor  of  Thomas  A.  Oummings 
and  others,  and  a  levy  on  the  goods  in  question  by  one  Regan, 
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deputy  marshal;  and  third,  property  in  one  Sexton.  The 
plaintiffs  joined  issue  on  the  first;  replied  to  the  second  that 
the  goods  were  their  property,  and  not  the  property  of  Sexton ; 
and  the  same  to  the  third  plea;  in  both  which  issues  were  ten- 
dered to  the  country,  and  joined  by  the  usual  similiter,  though 
not  signed  by  the  defendant's  attorney.  Afterwards,  during 
the  term,  the  court  granted  leave  to  the  plaintiffs  to  reply 
double  to  the  defendant's  pleas,  and,  as  the  record  re- 
cites, "thereupon  issue  being  joined,  the  jurors  of  a  [106] 
jury  came,"  etc.,  who  returned  their  verdict.  A  motion 
was  made  for  a  new  trial,  and  overruled. 

At  the  October  term,  1857,  an  order  was  made  placing  the 
cause  upon  the  docket  on  the  motion  of  defendant's  attorney, 
who  produced  the  order  of  this  court  remanding  it,  and  the 
cause  was  continued.  At  the  June  term,  1858,  the  plaintiffs 
obtained  leave  to  file  a  new  replication,  and  under  this  leave, 
filed  a  replication  to  the  second  plea,  traversing  the  allegation 
that  Regan  was  a  deputy  marshal,  concluding  to  the  country, 
and  the  similiter  added;  and,  also,  another  replication  travers- 
ing the  allegation  of  the  judgment  as  set  out  in  that  plea, 
concluding  to  the  country,  with  the  similiter  added;  and  a  re- 
plication, traversing  the  allegation  of  the  execution,  as  set 
out  in  the  plea,  concluding  to  the  country,  with  the  similiter 
added. 

At  the  October  term,  1858,  the  defendant's  counsel  filed  a 
demurrer  to  these  several  replications,  and  at  a  subsequent  day 
of  the  term,  the  record  states,  "  now  comes  on  to  be  heard  the 
plaintiffs'  replications  to  the  defendant's  pleas  herein,  and  af- 
ter argument  of  counsel,  and  the  court  being  fully  advised  in 
the  premises,  it  is  ordered  that  the  said  replications  be  over- 
ruled; and  now,  to  try  the  issue  herein,  came  the  jurors  of  a 
jury,"  etc.  A  verdict  was  rendered  for  the  plain  tiff's,  and  a 
motion  for  a  new  trial  overruled,  and  bill  of  exceptions  filed. 

The  clerk  has,  evidently,  made  up  an  incorrect  record  of  the 
proceedings.  It  was  the  defendant's  demurrer  to  the  plaint- 
iffs' replications  which  the  court  heard  and  overruled,  propa- 
bly  for  the  reason  that  a  demurrer  could  not  be  interposed 
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after  an  issue  of  fact  was  made  up.  The  demurrer  was  too 
late,  and  the  court  might  well  omit  to  notice  it.  But  if  it  be 
not  so,  the  party  cannot  now  complain,  as  the  record  shows  no 
joinder  in  demurrer,  and  that  the  defendant  went  into  the 
trial  voluntarily,  without  calling  up,  or  noticing  in  any  man- 
ner, his  demurrer.  It  is  too  late  now  to  urge  this  as  a  ground 
of  reversal.     Parkers  v.  Palmer ',  22  111.,  489. 

The  fourth  point  made  is  not  sustained  by  the  record.  Is- 
sues of  fact  appear  to  be  made  up  on  all  the  pleas,  by  adding 
the  similiter  without  objection,  which  is  usually  done  by  the 
attorney  tendering  the  issue,  and  is  not  always  signed  by 
counsel.  The  similiter  may  be  put  to  a  plea  at  any  stage,  by 
any  party;  and  it  is  not  error  to  proceed  to  trial  without  it. 
Stumps  v.  Kelly,  22  111.,  140;  Walker  v.  Armour,  id.,  648. 

The  main  point  in  the  case  is  the  fifth,  which  is,  that  the 
court  erred  in  refusing  to  admit  the  execution  and  levy. 

The  facts  are,  that  the  execution,  levy  and  return  were  all 

offered  together,  unaccompanied  by  any  proof  that  the  person 

making  the  levy  and  return  was  an  officer  authorized 

[107]    to  make  them.     Besides,  the  execution,  as  set  out  in 

the  bill  of  exceptions,  wants  a  seal,  and  is,  therefore, 

void  and  of  no  effect. 

These  papers  being  properly,  as  we  conceive,  rejected  by  the 
court,  the  defendant's  case  was  cut  up  by  the  roots.  Without 
this  evidence,  the  defendant  had  no  right  to  raise  the  question 
of  fraud  or  any  other  question  affecting  the  right  of  possession 
of  the  party,  from  whom  an  unauthorized  individual  forcibly 
and  without  authority  took  the  goods.  There  was  no  proof 
that  the  deputy  marshal  was  such  officer,  either  de  jure  or 
de  facto;  and  not  being  such,  the  defendant  could  not  justify 
under  his  acts  or  orders. 

We  see  no  error  in  the  instructions,  and  must  affirm  the 
judgment. 

Judgment  affirmed. 
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Quartus  Ely  and  Enoch  L.  Roberts,  Plaintiffs  in  Error,  vs. 
Martin  Eastwood  and  Mary  Eastwood,  Defendants  in 
Error. 

Error  to  Lee. 

A  sale  under  a  trust  deed  executed  prior  to  the  passage  of  the  law  of 
1857,  does  not  come  within  the  provisions  of  the  homestead  exemp- 
tion act. 

Defendants  in  error,  on  the  fourth  of  February,  1860,  filed 
their  bill  in  the  Lee  circuit  court  against  plaintiff  in  error 
Ely,  alleging  that  on  the  fourteenth  day  of  January,  1857, 
defendants  in  error  made  their  promissory  note,  payable  to 
Quartus  Ely,  twelve  months  after  date  thereof,  for  the  sum  of 
six  hundred  and  thirty-three  dollars,  for  an  indebtedness  from 
said  Martin  Eastwood  to  said  Ely;  that  to  secure  the  payment 
of  said  note,  they,  at  the  time  of  making  the  same,  executed 
and  delivered  to  said  Ely  an  instrument  purporting  to  be  a 
deed  of  trust,  a  copy  of  which  is  attached  to  the  bill,  substan- 
tially as  follows: 

"  Whereas,  Martin  Eastwood,  and  Mary,  his  wife,  party  of 
the  first  part,  of  the  county  of  Lee  and  state  of  Illinois,  have 
executed  their  one  certain  promissory  note  of  even  date  here- 
with, payable  to  Quartus  Ely,  or  order,  twelve  months  after 
the  date  thereof,  for  the  full  sum  of  six  hundred  and  thirty- 
three  dollars: 

"  Now,  therefore,  the  said  Martin  Eastwood,  and  Mary,  his 
wife,  party  of  the  first  part,  to  secure  the  payment  of  said  note 
according  to  its  tenor  and  effect,  in  consideration  of  one  dollar, 
and  the  further  sum  of  six  hundred  and  thirty-three  dollars, 
the  receipt  whereof  is  confessed,  doth  grant,  bargain  and  sell 
unto  Quartus  Ely,  of  the  county  of  Lee  and  state  of 
Illinois,  his  heirs  and  assigns,  forever,  the  premises  de-  [108] 
scribed  as  follows:  (here  follows  description  of  prem- 
ises in  question),  situated  in  the  county  of  Lee  and  state  of 
Illinois,  together  with  all  and  singular  privileges  and  appur- 
tenances thereunto  belonging.     In  trust,  nevertheless,  that  in 
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case  default  be  made  in  the  payment  of  said  note,  or  any  part 
thereof,  according  to  the  tenor  and  effect  of  said  note,  then, 
on  the  application  of  the  legal  holder  of  said  note,  the  said 
Quartus  Ely,  after  publishing  a  notice  in  a  newspaper  printed 
in  the  said  county  of  Lee  ten  days  before  the  day  of  such  sale, 
to  sell  the  said  premises  and  all  right  and  equity  of  redemp- 
tion of  the  said  Martin  Eastwood  and  Mary,  his  wife,  party  of 
the  first  part,  their  heirs  and  assigns  therein,  at  public  auction 
at  the  court  house  door,  in  said  county  of  Lee,  to  the  highest 
bidder  for  cash,  at  the  time  mentioned  in  such  notice.  And 
to  make,  execute  and  deliver  to  the  purchaser  or  purchasers 
thereof,  a  deed  or  deeds  for  the  premises  so  sold,  and  out  of 
the  proceeds  of  such  sale  to  pay  all  costs  and  expenses  in- 
curred in  advertising  and  selling  said  premises,  also  the  prin- 
cipal and  interest  due  on  said  note. 

"  And  the  said  Martin  Eastwood,  and  Mary,  his  wife,  party 
the  first  part,  for  themselves,  their  heirs,  executors  and  ad- 
ministrators, covenant  with  the  said  Quartus  Ely  that  they  are 
well  seized  of  said  premises  in  fee  simple,  and  that  they  have 
good  right  and  full  power  to  grant,  bargain  and  sell  the  same 
in  form  aforesaid;  that  the  same  are  free  from  all  incum- 
brance, and  that  they  will,  and  their  heirs,  executors  and  ad- 
ministrators shall,  forever  warrant  and  defend  the  same  against 
the  lawful  claim  of  all  persons." 

Signed  and  sealed,  etc. 

That,  at  the  time  of  signing  the  deed,  a  certificate  of  ac- 
knowledgment was  thereto  attached,  in  the  words  and  figures 
following,  to  wit: 
"State  of  Illinois — Lee  County  —  ss. 

"  I,  Samuel  C.  Eells,  notary  public  in  and  for  said  county, 
in  the  state  aforesaid,  do  hereby  [certify]  that  Martin  East- 
wood, and  Mary,  his  wife,  who  is  personally  known  to  me  as 
the  same  person  whose  name  is  subscribed  to  the  within  trust 
deed,  as  having  executed  the  same,  appeared  before  me  this 
day  in  person,  and  acknowledged  that  they  signed,  sealed  and 
delivered  the  said  instrument  of  writing  as  their  free  and  vol- 
untary act,  for  the  uses  and  purposes  therein  set  forth.  And 
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the  said  Mary  Eastwood,  wife  of  the  said  Martin  Eastwood, 
having  been  by  me  examined,  separate  and  apart,  and  out  of 
the  hearing  of  her  husband,  and  the  contents  and  meaning  of 
the  said  trust  deed  having  been  by  me  made  known  and  fully 
explained  to  her,  acknowledged  that  she  had  freely  and 
voluntarily  executed  the  same,  and  relinquished  her  [109] 
dower  to  the  lands  and  tenements  therein  mentioned, 
without  compulsion  of  her  said  husband,  and  that  she  does 
not  wish  to  retract  the  same. 

"  Given  under  my  hand  and  notarial  seal,  this  14th  day  of 
January,  A.  D.  1857.  Samuel  C.  Eells." 

That  Ely  procured  the  same  to  be  recorded  in  the  recorder's 
office  of  the  county  of  Lee,  on  the  fifteenth  day  of  January, 
A.  D.  1857.  That  by  the  terms  of  said  deed,  in  default  in  the 
payment  of  said  note,  Ely  was  authorized  to  sell  the  real  estate 
therein  described,  to  the  highest  bidder  for  cash,  after  having 
given  notice,  etc. 

That  on  the  twenty-eighth  day  of  September,  1858,  Ely  in- 
duced defendants  in  error  to  appear  before  one  Piatt  Townsend, 
a  justice  of  the  peace  for  Lee  county,  and  make  acknowledg- 
ment of  the  execution  of  the  deed  at  that  time,  which  they 
accordingly  did;  and  the  said  Townsend  then  and  there  attached 
to  the  said  deed  of  trust  a  certificate,  of  which  the  following 
is  a  copy: 

"State  of  Illinois — Lee  County — ss. 

"  On  this  28th  day  of  September,  1858,  before  me,  Piatt 
Townsend,  a  justice  of  the  peace,  personally  appeared  Martin 
Eastwood  and  Mary  Eastwood,  to  me  personally  known  to  be 
the  real  persons  whose  names  are  affixed  to  the  foregoing  deed 
of  conveyance,  and  acknowledged  that  they  executed  the  same 
f  >r  the  purposes  therein  mentioned.  And  the  said  Mary  East- 
wood, on  examination  apart  from  her  said  husband,  and  having 
had  the  contents  of  the  foregoing  deed  fully  explained  to  her 
by  me,  acknowledged  that  she  executed  the  same  freely  and 
voluntarily,  and  without  force  or  compulsion  of  her  said  hus- 
band, and  that  she  does  not  wish  to  retract  the  same. 
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"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 
the  day  and  year  first  above  written. 

Platt  Townsend,     [seal.] 
Justice  of  the  Peace" 

That  Ely,  also  on  that  day,  procured  Eells  to  attach  his  nota- 
rial seal  to  the  certificate  of  acknowledgment,  by  him  attached 
to  said  deed,  which  Eells  had  not  done  before  that  time;  and 
that  Ely  thereupon  procured  said  deed,  together  with  the 
several  certificates  of  acknowledgment  thereof,  to  be  again  re- 
corded, etc. 

That  at  the  date  of  said  deed,  and  for  a  long  time  prior 
thereto,  and  up  to  the  said  28th  day  of  September,  1858,  the 
whole  of  the  real  estate  mentioned  and  described  in  said  deed 
of  trust,  was  the  property  of  the  defendant  in  error,  Mary 
Eastwood;  that  at  the  date  of  said  deed,  the  said  Mar- 
[110]  tin  Eastwood  was,  and  from  thence  has  been,  a  house- 
holder, having  a  family,  for  which  he  provides;  that 
the  whole  of  the  premises  lie  together  in  one  tract,  having  a 
dwelling  house  situated  upon  the  same,  in  which  the  said  East- 
wood, together  with  his  family,  resided  at  the  time  of  the  mak- 
ing of  the  deed,  and  have  continued  to  reside  thereon ;  that 
the  debt  to  secure  which  said  deed  was  executed  was  not  in- 
curred for  the  purchase  price  or  improvement  of  said  premises ; 
that  defendants  in  error  have  never  executed  any  release  or 
waiver  of  the  rights  of  either  of  them  to  said  premises  as  a 
homestead. 

That  Ely  had  advertised  the  premises  for  sale,  under  the 
power  in  said  trust  deed  contained,  such  sale  to  take  place  on 
the  7th  day  of  February,  1860,  and  that  unless  restrained,  Ely 
was  about  to  sell  the  premises  accordingly. 

The  bill  prays  that  Ely  may  answer  under  oath,  etc.  And 
that  he  might  be  enjoined  from  all  proceedings,  under  and  by 
virtue  of  said  deed  of  trust;  and  prays  for  general  relief. 

Ely  filed  his  answer  to  said  bill,  which,  as  subsequently 
amended,  is  as  follows: 

Saving  and  reserving,  etc.,  admits  that  defeudants  in  error 
made  and  executed  their  certain  promissory  note  as  alleged  in 
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said  bill,  drawing  interest  however  at  the  rate  of  ten  per  cent, 
per  annum  after  maturity;  admits  that  defendants  in  error  at 
the  same  time  executed  and  delivered  the  said  trust  deed  to 
secure  the  payment  of  said  note.  Admits  that  the  copy  of  the 
certificate  of  acknowledgment  set  out  in  said  bill,  made,  on  the 
14th  of  January,  1857,  is  correct,  with  the  exception  that  the 
word  "  certify  "  is  omitted  in  such  copy,  and  with  the  further 
exception  that  an  impression  of  the  notarial  seal  of  the  said 
notary  public  before  whom  such  acknowledgment  was  taken, 
was  attached  to  the  original  certificate  at  the  time  the  same 
was  made.  Admits  that  he  procured  said  deed  to  be  recorded, 
as  alleged  in  said  bill ;  and  that  by  the  terms  of  said  deed,  in 
default  of  the  payment  of  said  note,  he  was  authorized  to  ad- 
vertise and  sell  said  premises  as  alleged  in  said  bill. 

Avers  the  truth  to  be  that  it  was  the  expressed  intention, 
object  and  purpose  of  said  defendants  in  error  at  the  time  of 
making  said  deed,  as  well  as  of  himself,  the  said  Ely,  that  the 
defendants  in  error  should  convey  to  the  said  Ely  all  and  sin- 
gular the  estate,  right  and  interest  as  well  of  the  said  Martin  as 
of  the  said  Mary,  in  and  to  the  said  premises  in  said  trust  deed 
described,  for  the  purposes  in  said  deed  expressed,  viz.,  to  se- 
cure the  payment  of  said  note.  Admits  that  after  the  said 
deed  had  been  made,  the  said  Martin  Eastwood  applied  to  the 
said  Ely,  to  procure  him  to  transfer  the  said  note  to  Messrs. 
Kendall  and  Eggleston,  in  order  that  the  said  Martin 
Eastwood  might,  through  some  arrangement  between  [111] 
himself  and  the  said  Kendall  and  Eggleston,  obtain 
further  time  for  the  payment  of  said  note;  that  thereupon 
doubts  arose  as  to  whether  said  certificate  of  acknowledgment 
so  attached  to  said  deed,  at  the  time  of  making  thereof,  was 
sufficient  to  convey  the  portion  of  the  said  lands,  the  title  to 
which  was  vested  in  the  said  Mary  Eastwood,  wife  of  said 
Martin ;  and  it  being  the  original  agreement  that  the  said  Ely 
should  have  conveyed  to  him  the  interest  in  the  said  estate  of 
the  said  Mary  Eastwood  as  well  as  of  the  said  Martin,  the  de- 
fendants in  error  did  agree  with  said  Ely,  to  make,  and  did  in 
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fact  make,  such  additional  acknowledgment  of  said  deed  as 
alleged  in  said  bill. 

Denies  that  he  procured  said  notary,  who  attached  the  origi- 
nal certificate  of  acknowledgment  to  said  deed,  to  affix  his 
notarial  seal  to  said  certificate,  as  alleged  in  said  bill,  but  avers 
that  the  same  was  done  at  the  time  said  certificate  of  acknowl- 
edgment was  made  by  said  notary  public  on  the  14th  of  Jan- 
uary, 1857;  admits  that  he  procured  said  deed,  together  with 
its  several  acknowledgments,  to  be  again  recorded,  as  alleged 
in  said  bill. 

Admits  that  at  the  time  of  the  making  of  said  deed,  the 
title  to  the  said  northeast  quarter  of  the  southwest  quarter  of 
said  section  27,  being  a  part  of  said  premises,  was  in  the  said 
Mary  Eastwood,  except  so  far  as  the  said  Martin  had  rights 
therein,  arising  from  the  fact  of  his  then  being  the  husband  of 
the  said  Mary ;  but  denies  that  the  said  Mary  was  the  owner 
of  the  remaining  portion  of  said  premises,  viz.,  that  portion  of 
the  west  half  of  the  southwest  quarter  of  said  section,  which 
lies  north  of  the  road  leading  from  Dixon  to  Lee  Centre,  con- 
taining 57  66-100  acres;  and,  on  the  contrary  thereof,  avers 
that  the  title  to  the  last  mentioned  tract  was,  at  the  time  of 
the  execution  of  said  deed,  in  the  said  Martin,  and  that  the 
only  pretense  of  title  that  the  said  Mary  had  to  the  same  was 
derived  through  a  deed  executed  to  her,  the  said  Mary,  by  the 
said  Martin,  during  the  period  of  their  said  relation  of  hus- 
band and  wife. 

Admits  that  the  said  Martin  Eastwood  was  a  householder, 
and,  with  his  family,  resided  on  said  premises,  as  alleged  in 
said  bill ;  that  the  debt,  to  secure  the  payment  of  which  said 
trust  deed  was  given,  was  not  incurred  for  the  purchase  money 
of  said  premises,  but  whether  for  the  improvement  thereof,  he 
knows  not. 

Admits  that  the  defendants  in  error  have  not  executed  to 
him  any  waiver  or  release  of  any  rights  in  said  premises  ex- 
cept as  appears  by  said  deed  of  trust,  but  avers  that  it  was  the 
agreement  and  understanding  of  the  parties  at  the  time  said 
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deed  was  made,  that  all  the  rights  and  interests  of  the 
said  defendants  in  error,  in  and  to  said  premises,  were  [112] 
to  be  conveyed  to  the  said  Ely  for  the  purposes  in  said 
deed  expressed.  Admits  that  he  advertised  said  premises  for 
sale,  and  was  about  to  sell  the  same,  under  and  by  virtue  of 
the  power  in  said  trust  deed  contained,  for  the  purpose  of  sat- 
isfying the  portion  of  said  note  then  unpaid;  avers  that  the 
said  Martin  Eastwood,  on  or  about  the  9th  of  November,  1857, 
paid  upon  the  said  note  the  sum  of  $250,  which  was  duly  in- 
dorsed thereon. 

Avers  that  at  the  instance  of  said  Martin  Eastwood  as  afore- 
said, on  or  about  the  28th  of  September,  1858,  he  sold  and 
assigned  said  note  to  said  Messrs.  Kendall  and  Eggleston,  who 
paid  him  therefor  the  full  amount  then  remaining  due  and 
unpaid  thereon,  after  deducting  said  payment  of  $250 ;  and 
that,  as  he  has  since  been  informed  and  believes,  the  said  Ken- 
dall and  Eggleston  afterwards  transferred  said  note  to  Enoch 
L.  Roberts,  who  owns  the  same;  that  upon  the  application  of 
said  Roberts,  said  Ely  proceeded  to  execute  the  power  in  said 
trust  deed  contained,  in  the  manner  aforesaid,  as  he  of  right 
and  in  equity  ought  to  do. 

Denies  all  unlawful  combination,  etc.,  and  submits  that 
there  is  no  equity  upon  the  face  of  the  bill,  and  prays  the  same 
benefit  of  such  defense  as  if  he  had  demurred  thereto ;  which 
said  answer  was  duly  sworn  to  by  said  Ely. 

On  the  14th  of  February,  1860,  defendants  in  error  filed 
their  supplemental  bill,  whereby,  after  stating  the  prayer  of 
their  original  bill,  they  aver,  after  the  filing  of  the  said  original 
bill,  and  before  any  further  proceedings  were  had  in  said 
cause,  on  the  7th  day  of  February,  1860,  the  said  Ely  pro- 
ceeded to  sell  the  said  premises,  and  did  sell  the  same  to  said 
Enoch  L.  Roberts,  who  was  alleged  in  the  answer  of  said  Ely, 
to  be  the  owner  of  said  note,  by  virtue  of  the  said  pretended 
trust  deed,  for  the  sum  of  $460,  and  that  said  Ely  thereupon 
executed  a  deed  of  said  premises  to  said  Roberts.  Defend- 
ants in  error  claim  the  same  relief  against  Roberts  as  they 
would  have  been  entitled  to  against  said  Ely,  had  he  not  sold 
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said  premises,  and  pray  that  the  said  Roberts  may  be  made 
defendant,  and  required  to  answer  the  said  bills  of  complaint 
upon  his  corporal  oath,  etc.,  and  that  they  may  have  the  full 
benefit  of  the  suit  against  Roberts,  and  the  same  relief  as  they 
might  or  could  have  had  against  the  said  Ely;  and  that  the 
said  deed  executed  by  said  Ely  to  said  Roberts  be  declared  void, 
and  that  the  said  Roberts,  his  agents,  etc.,  be  restrained  from 
selling  or  in  any  way  disposing  of  said  premises,  and  for 
general  relief,  also  prayer  for  process. 

At  the  February  term,  1860,  the  court  ordered  that  an  in- 
junction issue  as  prayed  for. 
[113]        On  the  21st  day  of  February,  1860,  said  Roberts  filed 
his  answer  to  said  bills. 

So  far  as  the  allegations  in  the  original  bill  are  concerned, 
the  answer  of  Roberts  is  the  same  as  the  answer  of  Ely;  and 
as  to  the  supplemental  bill,  admits  that  the  defendants  in 
error  filed  their  original  bill,  praying  for  relief  against  Ely,  as 
therein  alleged.  Avers  that  before  the  sale  by  Ely,  the  de- 
fendants in  error  presented  their  original  bill  to  the  master  in 
chancery  for  Lee  county,  and  made  application  to  the  master 
for  an  injunction  to  be  issued  thereon  in  accordance  with  the 
prayer  thereof,  which  application  the  master  refused;  and  that 
after  such  application  had  been  so  refused,  Ely,  as  such  trustee, 
on  the  Tth  day  of  February,  1860,  proceeded  to  sell,  and  did 
sell,  the  said  premises,  under  and  by  virtue  of  said  trust  deed, 
and  that  Roberts,  who  was  the  owner  of  the  note,  became  the 
purchaser,  at  the  price  of  $460,  which  sum  was  then  and  there 
indorsed  on  the  note;  and  that  Ely,  as  such  trustee,  thereupon 
executed  and  delivered  to  him,  Roberts,  a  deed  for  said 
premises  accordingly. 

Denies  all  unlawful  combination,  etc.  Submits  to  the  court 
that  there  is  no  equity  upon  the  face  of  the  bills,  and  prays 
the  same  benefit  of  such  defense  as  if  he  had  demurred 
thereto,  and  prays  to  be  hence  dismissed,  etc.;  which  answer 
is  sworn  to. 

At  the  November  term,  1860,  complainants  (below)  enterea 
their  motion  to  strike  Roberts'  answer  from  the  files;  and 
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thereupon  Roberts  entered  his  cross  motion  for  leave  to  have 
answer  sworn  to  and  filed  in  thirty  days;  which  cross  motion 
was  sustained;  whereupon  complainants  (below)  entered  their 
motion  to  strike  Ely's  answer  from  the  files,  and  Ely,  by  his 
solicitor,  then  entered  his  cross  motion  for  leave  to  have  his 
answer  again  sworn  to ;  which  cross  motion  was  also  sustained. 

Afterwards,  at  said  November  term,  complainants  (below) 
had  leave  to  withdraw  their  replication  to  the  answers  of  de- 
fendants (below),  and  to  have  cause  set  for  hearing  on  the  bills 
and  answers;  which  was  accordingly  done. 

At  the  February  term,  1861,  of  said  court,  the  cause  coming 
on  for  final  hearing  upon  bills  and  answers,  and  upon  the  stip- 
ulation of  the  parties  to  the  effect  that  no  part  of  the  debt, 
which  the  trust  deed  was  given  to  secure,  was  incurred  for  the 
purchase  money  or  improvement  of  said  premises,  the  court 
thereupon  entered  the  following  decree: 

"  It  is  declared  by  the  court  that  the  plaintiffs  (defendants 
in  error)  are  entitled  to  the  premises  in  question  during  the 
lifetime  of  Martin  Eastwood,  and  after  his  death,  during  the 
lifetime  of  the  said  Mary  Eastwood,  and  until  the  youngest 
child  shall  become  twenty-one  years  of  age,  some  one  of  them 
continuing  to  occupy  the  same.  It  is  therefore  ordered, 
adjudged  and  decreed  by  the  court  that  the  defendants  [114] 
herein  (plaintiffs  in  error),  their  agents,  attorneys,  ex- 
ecutors, administrators  and  assigns,  be  enjoined  from  proceed- 
ing in  any  manner  whatever  to  obtain  possession  of  said 
premises,  described  as  follows,  to  wit:  (here  follows  description 
of  premises  in  controversy),  during  the  lifetime  of  the  said 
Martin  Eastwood,  and  after  his  death  during  the  lifetime  of 
his  widow,  and  until  his  youngest  child  shall  become  twenty- 
one  years  of  age,  some  one  of  them  continuing  to  occupy  the 
same;  and  that  the  defendant  (below)  pay  the  plaintiffs  their 
costs  in  this  suit  to  be  taxed,"  etc. 

The  errors  assigned  are  as  follows : 

The  court  erred  in  rendering  decree  for  complainants  below 
as  entered. 
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The  court  erred  in  not  dismissing  bill  for  want  of  equity  on 
its  face. 

The  court  erred  in  enjoining  plaintiffs  in  error  from  pro- 
ceeding to  recover  possession  of  said  premises  in  the  manner 
specified  in  said  decree. 

The  court  erred  in  entering  a  decree  against  plaintiffs  in 
error  for  costs. 

James  K.  Edsall,  for  plaintiffs  in  error. 

W.  E.  Sheffield,  for  defendants  in  error. 

Caton,  C.  J.  The  statute  says,  the  homestead  "  shall  be 
exempt  from  levy  and  forced  sale,  under  any  process  or  order 
from  any  court  of  law  or  equity  in  this  state."  This  sale  was 
made  by  a  trustee  under  a  trust  deed,  and  was  not  made  under 
a  levy  under  any  process  or  order  of  any  court  of  any  kind, 
and  we  cannot  hold  it  to  be  within  the  law  without  altering 
the  statute  itself.  There  may  be  as  much  propriety  and 
necessity  for  exempting  the  homestead  from  sale  for  the  pay- 
ment of  debts  under  a  trust  deed  as  from  sale  under  legal  pro- 
cess, and  probably  had  the  legislature  thought  of  this  case  they 
would  have  provided  for  it  in  the  law.  But  they  did  not  do 
so,  and  we  have  no  authority  to  do  it  for  them.  It  is  our 
place  to  administer  the  law  as  they  made  it,  and  we  must  do 
it  without  evasion.  This  deed,  having  been  executed  before 
the  passage  of  the  law  of  1857,  is  not  affected  by  it.  The  de- 
cree is  reversed,  and  the  bill  dismissed. 

Decree  reversed. 


[115]     Edward  G.  Asay,  Appellant,  vs.  John  H.  Sparr, 

Appellee. 

Appeal  from  the  Superior  Court  of  Chicago, 

A  landlord  is  limited  in  his  recovery,  by  the  amount  stated  in  his  distress 
warrant;  he  must  show  on  trial  that  he  is  entitled  to  the  rent  speci- 
fied, and  no  more. 
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This  is  a  proceeding  in  distress  for  rent  by  John  H.  Sparr, 
the  landlord,  to  recover  five  hundred  dollars,  claimed  to  be 
due  him  by  his  tenant,  Edward  G.  Asay,  the  appellant. 

The  distress  warrant  commands  the  sheriff,  or  any  constable 
of  the  county  of  Cook,  to  distrain  of  the  goods,  etc.,  for  the 
sum  of  five  hundred  dollars,  for  ten  months'  rent. 

By  virtue  of  this  warrant,  a  levy  was  made  by  a  constable, 
and  the  warrant  and  certificate  of  levy  were  filed  in  the  supe- 
rior court  of  Chicago. 

A  summons  was  thereupon  issued  out  of  said  court  in  said 
proceedings,  in  which  damages  were  laid  at  five  hundred 
dollars. 

The  court  entered  a  default,  and  assessed  the  rent  due  under 
said  warrant  in  the  sum  of  $519.66. 

On  the  same  day  the  defendant  below  moved  the  court  to 
set  aside  said  assessment. 

At  the  May  term,  1860,  said  motion  was  overruled  and  judg- 
ment was  rendered  in  favor  of  the  landlord  for  $519.66;  to 
which  overruling,  and  entering  said  judgment,  the  defendant 
below  excepted,  and  prayed  an  appeal  to  this  court. 

Asay  <&  Bracken,  for  appellant. 

Helm  <&  Clark,  for  appellee. 

Bkeese,  J.  The  amount  claimed  by  the  landlord  in  the  dis- 
tress warrant  fixes  the  limit  of  his  recovery.  He  is  not 
authorized  to  seize  property  and  sell  it  to  a  greater  amount 
than  that  stated  in  the  warrant,  and  to  sustain  the  warrant, 
he  must  show  on  trial  that  he  was  entitled  to  as  much  rent  as 
is  specified  in  the  warrant,  and  no  more.  The  tenant  can  re- 
duce the  amount  by  proving  payment  of  part.  The  landlord 
is  strictly  confined  to  the  claim  he  makes  in  the  distress  war- 
rant. That  warrant  is  of  the  nature  of  a  summons  and  de- 
claration, and  there  is  no  rule  better  settled,  than  that  it  is 
error  to  render  judgment  for  a  larger  sum  than  that  claimed 
in  the  declaration,  whatever  may  be  the  form  of  action.  Brown 
v.  Smith,  24  111.,  197;    Wolcott  v.  Holcomb,  id.,  331. 
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The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


[116]  John  C.  Schnebly  et  al.,  Heirs-at-law  of  Henry  Schne- 
bly, deceased,  Plaintiffs  in  Error,  vs.  Elizabeth  M. 
Schnebly,  Defendant. 

Error  to  Peoria. 

1.  A  widow  is  dowable  of  wild  or  unimproved  lands. 

2.  Except  by  agreement,  dower  must  be  apportioned  out  of  each  parcel 

of  land,  and  not  in  a  part  for  the  whole. 

3.  In  assigning  dower,  commissioners  should  have  reference  to  quantity 

and  quality,  so  that  the  portion  of  tlje  widow  shall  be  equal  in  its 
yearly  value  to  one-third  of  the  yearly  value  of  the  tract  from  which 
it  is  assigned,  taking  into  estimation  its  capacity  for  production 
at  the  time. 

This  was  a  petition  filed  in  the  Peoria  circuit  court,  by  the 
heirs  at  law  of  Henry  Schnebly,  deceased,  to  have  his  widow's 
dower  assigned  to  her.  The  petition  sets  forth,  in  substance, 
that  Henry  Schnebly  died  on  the  fourth  day  of  August,  1858, 
leaving  the  defendant,  Elizabeth  M.  Schnebly,  his  widow,  and 
the  petitioners  (a  long  list)  his  heirs  at  law,  all  of  whom  are 
of  age,  except  Tryphena  C.  Schnebly,  Calvin  Schnebly,  Eliza- 
beth E.  Schnebly,  and  Ann  Louisa  Schnebly;  and  that  Hugh 
W.  Eeynolds  was  the  legally  appointed  guardian  of  the 
minors. 

That  said  Henry,  before  his  death,  made  his  last  will  and 
testament,  which  was  duly  proved  and  admitted  to  probate, 
but  that  the  widow  in  due  form  renounced  all  claims  under 
said  will,  and  elected  to  take  her  dower  in  her  husband's 
estate,  in  lieu  thereof. 

Further,  that  said  Henry  Schnebly  was  possessed  during 
coverture,  and  died  seized  in  fee  simple,  of  certain  described 
lands  and  real  estate,  in  all  of  which  the  said  widow  is  en- 
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titled  to  her  dower,  or  estate  of  one-third  part  thereof,  during 
her  natural  life,  to  wit:  (here  describing  ten  different  parcels 
of  land). 

That  petitioners  and  said  widow  are  the  only  persons  inter- 
ested in  said  estate. 

Prayer  that  said  widow  may  be  made  defendant,  and  that 
her  dower.be  assigned. 

To  the  petition  are  attached,  as  exhibits,  the  widow's  renun- 
ciation of  all  right  to  take  under  said  will,  also,  letters  of 
guardianship,  which  there  is  no  dispute  about. 

The  widow  answered,  admitting  the  truth  of  the  allegations 
of  the  petition,  and  joined  in  the  prayer  that  her  dower  might 
be  set  off  to  her. 

On  the  9th  of  December,  1858,  a  decree  was  made,  appoint- 
ing three  commissioners  to  assign  to  said  widow  her  dower. 

The  commissioners  reported  to  the  court  that  they  had  set 
apart  to  said  widow,  in  lieu  of  her  dower,  in  all  of 
said  property:  "the  east  half  of  the  northwest  quarter  [117] 
of  section  twenty-seven,  in  township  nine  north,  of 
range  eight  east;  and  also,  eighty- eight  acres  off  the  west  side 
of  the  northeast  quarter  of  said  section."  They  add  to  the 
description,  "  including  the  residence  and  homestead  of  her 
late  husband  at  the  time  of  his  decease." 

A  motion  was  made  by  the  petitioners  to  set  aside  the  re- 
port of  the  commissioners,  which  was  overruled,  and  judgment 
was  entered  approving  the  report. 

C.  Ballance,  for  plaintiffs  in  error. 

Manning  <&  Merriman,  for  defendant  in  error. 

Walker,  J.  The  commissioners  appointed  by,  and  acting 
under  the  decree  of  the  court,  assigned  to  the  widow  as  her 
dower  in  the  various  tracts  embraced  in  the  decree,  the  E.  \ 
K  W.  27,  9K8  E.,  and  88  acres  on  the  west  side,  part  of  the 
northeast  quarter  of  the  same  section.  These  premises  in- 
cluded the  residence  and  homestead  of  the  husband  in  his  life- 
time. They  also  report  that  the  premises  thus  allotted  are 
one-third  in  value  of  all  the  lands  with  perfect  title,  having 
Vol.  XXVI.  — 10  145 


US  OTTAWA, 


Schnebly  et  al.,  heirs,  etc.,  vs.  Schnebly. 


reference  to  quantity  and  quality.  It  is  urged  by  plaintiffs  in 
error,  as  one  of  the  grounds  of  reversal,  that  wild,  unimproved 
and  unproductive  lands  are  not,  under  our  statute,  subject  to 
dower.  The  first  section  of  the  dower  act  provides  that  "  a 
widow  shall  be  endowed  of  one-third  part  of  all  the  lands 
whereof  her  husband  was  seized  of  an  estate  of  inheritance  at 
any  time  during  the  marriage,  unless  the  same  shall  have  been 
relinquished  in  legal  form." 

By  this  provision  it  is  the  character  of  the  title,  or  rather 
the  nature  of  the  estate  held  in  the  land,  which  determines 
the  right.  It  is  not  the  accidental  condition  of  the  property 
which  controls,  but  the  interest  or  the  extent  of  the  title.  The 
legislature  has  not  declared  that  the  widow  shall  be  endowed 
of  all  improved  or  productive  real  estate  of  which  the  husband 
was  seized  during  the  marriage,  but  it  is  of  all  the  lands  of 
which  he  was  seized  of  an  estate  of  inheritance.  And  in 
making  this  provision,  the  general  assembly  have  no  more 
than  declared  the  common  law.  It  is  true  that  in  giving 
dower  in  equitable  estates,  and  in  land  purchased  by  the  hus- 
band in  his  lifetime,  and  not  paid  for  until  after  his  death,  the 
right  has  been  enlarged;  but  as  such  estates  are  not  involved 
in  this  case,  there  is  no  occasion  for  their  discussion. 

There  seem  to  be  obvious  reasons  for  the  enactment.  After 
the  assignment  of  dower,  the  widow  may  undeniably 
118]  use  and  enjoy  the  portion  allotted  to  her  in  any  mode 
she  may  choose,  provided  she  shall  not  commit  waste. 
She  may  reclaim  lands  that  have  been  once  cultivated  and 
abandoned;  she  may  reduce  prairie  land  to  cultivation,  and 
may  pasture  timber  land.  And  no  one  will  deny  that  by  that 
means  she  may  derive  profit  without  committing  waste.  These 
are  doubtless  sufficient  considerations  for  the  enactment.  But 
be  that  as  it  may,  we  have  no  hesitation  in  saying  that  the 
legislature  designed  to  give,  and  has  given  the  widow  dower 
in  unimproved  as  well  as  improved  lands,  of  which  the  hus- 
band was  seized  of  an  estate  of  inheritance  during  the  marriage. 

It  is  likewise  urged,  that  the  statute  has  not  authorized  the 
court  through  commissioners  to  assign  dower  in  a  portion  of 
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lands  in  lieu  of  dower  in  the  whole.  As  in  declaring  the 
right,  our  statute  has  only  enacted  the  common  law,  we  must 
look  to  it  for  the  rules  regulating  its  assignment,  unless  it  is 
otherwise  provided  for  by  the  act.  Park,  in  his  treatise  on 
Dower,  p.  255,  says  that,  "  In  the  simple  state  of  property  in 
former  times,  it  is  probable  that  the  only  provision  that  was 
made  for  the  security  of  the  dowress  was,  by  requiring  that 
the  sheriff  should  assign  to  her  a  third  part  of  each  existing 
denomination  of  property.  Thus  he  was  bound  to  assign  her 
a  third  part  of  each  manor,  if  there  were  several ;  or  a  third 
part  of  the  arable,  a  third  part  of  the  meadow,  and  a  third 
part  of  the  pasture."  And  it  is  said  in  Bac.  Abr.,  374,  letter  D, 
"  If  a  woman  be  dowable  in  three  manors,  and  accept  of  the 
heir  one  of  these  manors  in  lieu  of  dower  in  all  of  the  rest, 
this  is  good,  though  against  common  right,  which  gives  her 
but  the  third  part  of  each  manor."  And  Roll's  Abridgement, 
683,  is  referred  to  in  support  of  the  doctrine.  We  thus  see 
that  the  common  law,  or  common  right,  as  it  is  sometimes 
-called  by  the  ancient  writers,  gave  to  the  widow  one-third 
part  of  each  particular  tract.  Whilst  this  is  true,  it  also  per- 
mitted the  heir  and  the  widow,  by  mutual  consent,  to  allot  a 
specific  tract  in  lieu  of  dower  in  several  parcels,  and  when  so 
-assigned,  the  law  upholds  and  enforced  it  between  the  parties. 
But  its  validity  depended  alone  upon  the  agreement,  as  neither 
could  be  compelled  by  the  law  to  make  such  an  assignment. 

And  in  this  country,  the  courts,  so  far  as  we  have  found, 
have  adopted  the  same  rule.  Scott  v.  Scott,  1  Bay,  504 ;  Coul- 
ter v.  Holland,  2  Harring.,  330 ;  Sip  v.  Lamback,  2  Har.  (N. 
J.),  442.  But  it  may  be  that  cases  are  to  be  found  which  an- 
nounce a  different  rule,  although  we  have  not  been  referred  to 
them,  if  they  exist.  It  however  seems  to  us,  that  when  con- 
sidered upon  principle,  that  it  is  more  reasonable,  just  and 
convenient,  that  each  tract  should  bear  the  burthen  of 
the  widow's  dower,  annexed  to  and  growing  out  of  it.  [119] 
If  the  dower  in  all  of  several  tracts  may  be  imposed 
upon  one  or  more,  to  the  relief  of  others,  it  might  be  made 
to  operate  with  great  injustice  to  purchasers  or  heirs.     In 
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case  of  purchasers  of  several  tracts  without  any  relinquish- 
ment by  the  widow,  it  would  be  highly  unjust  to  endow  her 
out  of  the  portion  purchased  by  one,  and  to  exempt  the  other. 
It  would  be  equally  wrong  to  impose  the  whole  of  the 
widow's  dower  in  the  estate  upon  the  portion  of  one  heir, 
and  exempt  the  others.  If  this  might  be  done,  purchasers 
would  be  disinclined  to  pay  the  value  of  real  estate  at  sales 
by  executors  and  administrators,  of  real  estate  subject  to  the 
widow's  dower.  And  yet  they  have  no  power  to  compel  its 
assignment. 

Again,  under  our  statute  this  widow's  dower  is  an  incident 
to  the  land  held  by  a  particular  description  of  title.  It  at- 
taches to  all  of  the  lands  alike  held  by  that  description  of 
title,  and  not  to  a  portion  of  them.  By  the  marriage  the 
right  attaches  to  the  lands  then  held,  and  as  others  are  sub- 
sequently acquired,  it  attaches  to  them,  and  not  to  those  pre- 
viously owned.  And  by  the  husband's  death  the  right  be- 
comes consummate,  as  it  originally  attached  to  each  separate 
parcel,  and  we  are  aware  of  no  statute  or  rule  of  the  common 
law  that  will  permit  the  court  or  the  commissioners,  without 
the  consent  of  the  parties,  to  release  one  portion  from  the 
burthen  and  impose  it  upon  another.  If  the  parties  choose 
to  do  so,  they  have  the  unquestioned  right,  or  if  the  commis- 
sioners were  to  so  assign  it,  and  it  were  approved  by  the  court 
without  objection,  where  the  parties  were  not  under  disabil- 
ity, or  if  by  their  report  it  appeared  that  the  parties  in  inter- 
est consented,  and  it  were  not  disproved,  such  an  assignment 
would  be  good.  But  without  such  agreement  by  parties  ca- 
pable of  assenting,  when  objected  to,  the  court  should  set 
aside  the  report  and  refer  it  back  to  the  same  or  other  com- 
missioners. 

In  assigning  the  widow's  dower,  the  commissioners  should 
so  allot  it,  having  reference  to  quantity  and  quality,  that  her 
portion  shall  be  equal  in  its  yearly  value  or  income  to  one- 
third  of  the  yearly  value  of  the  tract  from  which  it  is  taken. 
They  should  not  consider  the  intrinsic  or  cash  value,  but  the 
yearly  income,  but  its  capacity  at  the  time  for  production,. 
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and  assign  to  her  such  a  portion  as  will  produce  one-third  of 
that  value.  If  after  such  an  assignment  the  profits  are  in- 
creased bj  her  expenditure  of  money  or  labor,  it  is  her  com- 
pensation for  the  expenditure. 

That  this  is  the  true  rule  seems  to  be  manifest  from  the 
provisions  of  the  28th  section  of  the  dower  act.     It  provides 
that  in  case  the  property  is  not  susceptible  of  a  divi- 
sion, and  the  commissioners  shall  so  report,  the  court  [120] 
shall  impanel   a  jury  and  ascertain  its  yearly   value, 
and  render  judgment  that  the  widow  shall  be  paid  on  a  day 
named,  one-third  of  the  amount  annually,  during  her  natural 
life.     This  provision  proceeds  upon  the  principle  'that  it  is 
one -third  of  the  yearly  value  and  not  one-third  of  the  number 
of  acres  or  the  cash  value  of  the  land  of  which  she  is  to  be 
endowed. 

For  the  reason  that  the  assignment  of  dower  in  this  case 
was  not  of  the  one-third  part  of  such  tract,  and  was  a  part  of 
two  tracts  only,  the  decree  of  the  court  below  affirming  the 
report  of  the  commissioners  must  be  reversed,  and  the  cause 
remanded,  with  instructions  to  refer  it  back  to  the  same  or 
other  commissioners. 

Decree  reversed. 


Geoege   C.  Campbell  et   al.,  Appellants,  vs.  "William  W. 
Gilman,  Appellee. 

Appeal  from  La  Salle. 

1.  A  temporary  injunction  restraining  the  payment  of  a  note  by  the 

makers  and  guarantor  is  no  bar  to  a  recovery  upon  the  note. 

2.  It  is  regular  for  the  clerk  to  assess  damages  on  overruling  a  demurrer. 

This  was  an  action  of  assumpsit,  brought  by  the  indorser 
of  a  promissory  note  against  the  makers. 

Declaration  in  the  usual  form,  with  special  and  common 
counts. 
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Plea:  That  since  the  commencement  of  the  suit,  in  a  cer- 
tain cause  in  said  court,  in  which  William  Engles,  Michael 
Engles,  John  Engles,  and  Joseph  Engles  by  William  Engles, 
his  next  friend,  were  complainants,  and  Peter  Engles,  Cathe- 
rine Goetell,  Peter  Goetell,  said  defendants,  Orris  H.  Bullen 
and  George  C.  Campbell,  and  also  Joseph  O.  Glover,  were 
defendants,  the  said  Campbell  and  Bullen  were  enjoined  from 
paying  said  note  until  the  further  order  of  said  court,  and 
that  said  order  was  in  full  force  and  effect. 

Demurrer  to  plea,  general  and  special. 

Causes :  That  the  note  was  assigned  before  it .  became  due, 
and  that  plaintiff  is  not  made  a  party  to  the  chancery  suit; 
neither  is  there  any  averment  in  said  plea  that  the  note  was 
assigned  after  it  became  due,  or  after  the  commencement  of 
the  chancery  suit,  nor  that  plaintiff  had  notice  of  any  such 
defense  before  the  assignment. 
Demurrer  sustained. 
[121]  Judgment  ordered  on  demurrer,  and  an  order  by  the 
court  that  the  clerk  assess  the  damages. 

Judgment  rendered  for  $798.12,  and  costs. 

The  errors  assigned  are,  the  court  erred  in  sustaining  the 
demurrer  to  said  plea  of  said  defendants;  in  allowing  the 
clerk  to  assess  the  damages  in  said  cause ;  and  in  rendering 
judgment  aforesaid  in  manner  and  form  aforesaid. 

Glover,  Cook  <&  Campbell,  for  appellants. 

Leland  dc  Leland,  for  appellees. 

Breese,  J.  The  demurrer  was  properly  sustained  to  the, 
plea  in  this  case.  No  case  can  be  found  in  the  books,  where 
a  temporary  injunction,  like  that  set  out  in  the  plea,  was  ever 
held  to  be  a  bar  to  the  recovery  of  a  judgment  in  an  action 
upon  a  note.  It  acts  only  upon  the  defendant's  name  in  the 
writ,  and  would  operate  to  prevent  payment,  but  not  on  the 
action  of  the  court  to  render  a  judgment.  By  proceeding, 
the  plaintiff  might,  possibly,  subject  himself  to  a  contempt, 
but  the  court  might  proceed  with  the  cause.  If  such  an  in- 
junction could  be  pleaded  in  bar,  it  would  amount  to  a  com- 
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plete  satisfaction  of  the  debt,  as  much  so  as  actual  pay- 
ment. 

The  apellants  were  called  upon  to  produce  authority  for 
such  a  plea,  but  none  is  shown.  It  was  regular  for  the  clerk 
to  assess  the  damages,  on  overruling  the  demurrer,  and  it  is 
the  uniform  and  correct  practice.  The  judgment  of  the 
circuit  court  is  affirmed. 

Judgment  affirmed. 


The  Galena  and  Chicago  Union  Railroad  Company,  Gar- 
nishee, etc.,  Appellant,  vs.  ¥m.  Menzies,  Appellee. 
David  R.  Martin,  and  Luoien   D.   Coman,   Appellants,  vs., 
The  Same,  Appellee. 

Appeals  from  Cook. 

1.  Money  of  a  corporation  which  has  been,  in  advance  of  its  being  earn- 

ed, set  apart  by  its  board  of  directors  to  the  payment  of  interest  on  its 
bonds,  secured  by  mortgage  or  trust  deed  on  its  road  and  franchises, 
and  to. raise  a  sinking  fund  for  their  redemption,  is  not  subject  to 
garnishee  process  issued  by  a  judgment  creditor  of  said  corporation. 

2.  Where  a  corporation  had  given  a  mortgage  or  trust  deed  of  all  its  pro- 

perty, tolls,  incomes,  franchises,  etc.,  to  secure  the  principal  and  ac- 
cruing interest  on  its  bonds,  its  revenues  so  pledged  are  not  liable  to 
a  garnishee  process  by  its  judgment  creditors,  after  the  execution  by 
it,  of  such  mortgage  or  trust  deed. 

William  Menzies  sued  out  a  writ  of  attachment  [122] 
against  the  estate,  real  and  personal,  of  the  Mineral 
Point  Eailroad  Company,  with  a  summons  to  the  Galena  and 
Chicago  Union  Railroad  Company  to  appear  and  answer,  as 
garnishee  of  the  defendant,  returnable  on  the  third  Monday 
of  November,  1858.  The  writ  was  returned  without  service 
as  to  the  defendant,  but  duly  served  on  the  garnishee. 

The  plaintifi  filed  below  his  allegations  and  interrogartories 
to  be  answered  by  the  garnishee  in  substance  as  follows: 

Allegations — That   the   garnishee   had    in   its   possession, 
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custody,  or  charge,  at  the  time  of  the  service  of  process  upon 
it,  goods,  chattels,  moneys,  credits,  property  and  effects  to  a 
large  amount  belonging  to  defendant  or  in  which  the  defend- 
ant was  interested;  and  that  the  garnishee,  at  the  time  of  ser- 
vice, was  also  largely  indebted  to  the  defendant. 

Interrogatories — 1.  Whether  the  garnishee  had,  at  the  time 
of  the  service  of  the  process,  or  at  any  time  thereafter,  any 
goods,  chattels,  moneys,  credits,  property  or  effects,  in  its 
possession,  custody  or  charge,  belonging  to  defendant  or  in 
which  the  defendant  was  or  is  interested.  If  yea,  state  the 
amount,  etc.  2.  Whether  the  garnishee  was,  at  the  time  of 
the  service  of  said  process,  or  at  any  time  thereafter,  indebted  to 
the  defendant  in  any  manner.    If  yea,  how,  in  what  amount,  etc. 

The  answer  of  the  garnishee  was  filed  on  the  21st  day  of 
March,  1859,  and  therein  the  garnishee  states:  That  on  the 
10th  day  of  October,  1853,  a  contract  in  writing  was  entered 
into  between  the  Galena  and  Chicago  Union  Railroad  Com- 
pany and  the  Illinois  Central  Railroad  Company  of  the  one 
part,  and  the  Mineral  Point  Railroad  Company  of  the  other 
part,  respecting  the  completion  of  the  Mineral  Point  Railroad 
and  its  operation  in  connection  with  the  Galena  and  Chicago 
Union  Railroad  and  the  Illinois  Central  Railroad,  for  a  period 
of  twenty  years,  so  that  the  business  of  the  said  roads  should 
be,  so  far  as  the  same  could  be  properly  controlled,  mutually 
beneficial  to  the  said  parties;  a  copy  of  said  contract  is  at- 
tached to  and  made  part  of  the  answer,  as  "  Exhibit  A." 

That  the  Mineral  Point  Railroad  was  completed  sometime 
in  the  spring  of  1857,  since  which  time  the  Galena  and  Chi- 
cago Union  Railroad  Company  have  been  operating  in  connec- 
tion with  said  Mineral  Point  Railroad,  and  exchanging  busi- 
ness with  them  under  said  contract;  and  that  there  was  ow- 
ing to  the  Mineral  Point  Railroad  Company,  or  its  assigns, 
undej*  said  contract,  at  the  time  of  the  service  of  process  in 
this  case,  about  $10,000;  and  that  on  the  date  of  the  answer 
the  amount  was  somewhat  larger;  all  of  which  indebtedness 
accrued  in  the  course  of  business  transactions  had  between 
the  parties  under  the  contract. 
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All  indebtedness  otherwise  than  as  above  stated  is  [123] 
lenied,  and  the  garnishee  also  denies  having  in  its  pos- 
session, charge,  or  control,  at  the  time  of  the  service  of  pro- 
cess, or  subsequently,  any  goods,  chattels,  moneys,  credits,  or 
•effects,  belonging  to  the  Mineral  Point  Railroad  Company,  or 
in  which  said  company  was  or  is  interested. 

The  garnishee,  further  answering,  says,  that  the  plaintiff 
ought  not,  by  reason  of  its  indebtedness  aforesaid,  to  have  or 
recover  a  judgment  against  it;  because  the  Mineral  Point 
Railroad  Company,  on  the  1st  day  of  January,  1856,  by  its 
deed  of  that  date,  duly  executed,  acknowledged  and  delivered, 
granted,  bargained,  sold,  transferred  and  conveyed  to  David 
R.  Martin  and  Lucien  D.  Coman,  of  New  York,  their  succes- 
sors and  assigns,  the  railroad  of  said  company,  constructed  and 
to  be  constructed,  from  Mineral  Point,  Wisconsin,  to  Warren, 
Illinois ;  together  with  all  and  singular  the  property,  real  and 
personal,  tolls,  income,  issues,  properties,  rights,  credits,  and 
franchises,  pertaining  to  said  railroad:  —  To  have  and  to  hold 
the  same  unto  the  said  Martin  and  Coman,  their  successors ' 
and  assigns,  upon  the  trusts  in  said  deed  declared;  which  deed 
was  duly  recorded  in  the  recorders'  offices  of  Iowa  and  La  Fay- 
ette counties,  Wisconsin,  and  Jo  Daviess  county,  Illinois; 
these  being  the  counties  through  which  said  road  was  laid  out 
and  constructed  or  in  process  of  construction. 

The  answer  further  states,  that  the  Mineral  Point  Railroad 
Company,  afterwards,  and  on  the  16th  day  of  June,  1857,  in 
pursuance  of  a  covenant  of  further  conveyance  and  assurance 
in  said  deed  contained,  did,  by  its  certain  other  deed  duly  ex- 
ecuted, acknowledged  and  delivered,  grant,  bargain,  sell,  trans- 
fer, release,  quitclaim,  convey  and  confirm  unto  said  David 
R.  Martin  and  Lucien  D.  Coman,  the  trustees  in  said  deed 
named,  and  to  the  survivor  of  them,  his  successor  or  succes- 
sors in  said  trust,  all  and  singular  the  corporate  property, 
tolls,  income,  issues,  profits,  rights,  credits  and  franchises  in 
said  former  deed  mentioned  or  referred  to;  also  all  property 
acquired  by  said  company  subsequently  to  the  date  of  said 
first  deed :  —  To  have  and  to  hold  the  same  unto  the  said  Mar 
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tin  and  Canaan,  and  the  survivor  of  them,  his  successor,  etc., 
in  trust,  and  assigns,  upon  the  trusts  declared  in  said  former 
deed,  and  especially  for  the  benefit  and  security  of  the  holders 
of  certain  bonds  in  said  first  deed  described,  to  wit,  640  bonds 
of  said  Mineral  Point  Railroad  Company,  each  for  $500,  all 
dated  the  1st  day  of  January,  1856,  which  bonds  are  not  yet 
due  and  are  still  outstanding  and  unpaid,  in  the  hands  of  bona 
fide  holders ;  which  said  last  mentioned  deed  was  also 
[124]  duly  recorded  in  the  counties  aforesaid,  and  copies  of 
said  deeds  are  attached  to  and  made  part  of  the  answer 
as  "Exhibits  B  and  C." 

The  answer  further  states  that  the  garnishees  knew  of  the 
execution  of  these  deeds  before  the  service  of  process  on  them ; 
and  that  they  are  advised  and  believe,  that  by  said  deeds  all 
the  indebtedness  aforesaid,  accrued  and  to  accrue,  from  them 
to  the  Mineral  Point  Railroad  Company,  and  all  claims  of  the 
Mineral  Point  Railroad  Company,  for  per  centage  or  other- 
wise, against  said  garnishees,  growing  out  of  said  contract  and 
the  performance  of  it,  were  transferred  and  assigned  by  the 
Mineral  Point  Railroad  Company  to  said  Martin  and  Coman, 
in  trust  for  the  purposes  set  forth  in  said  deeds.  And  the 
garnishees  say  that  they  are  informed  and  believe,  that  said 
Martin  and  Coman,  as  trustees  as  aforesaid,  claim  all  and 
every  part  of  the  indebtedness  aforesaid  under  and  by  virtue 
of  said  deeds,  and  all  indebtedness  of  said  garnishees,  accrued 
and  to  accrue  under  said  contract.  And  they  submit  that  said 
Martin  and  Coman,  and  not  the  Mineral  Point  Railroad  Com- 
pany, are  entitled  to  have  and  receive  the  same;  and  that  the 
said  plaintiff  ought  not  to  have  or  recover  a  judgment  for 
said  indebtedness,  or  any  part  thereof.  And  they  pray  to  be 
discharged,  with  their  costs,  etc. 

Exhibit  A,  attached  to  forgoing  answer,  is  a  contract,  dated 
October  10, 1853,  between  the  Mineral  Point  Railroad  Com- 
pany of  the  first  part,  and  the  Galena  and  Chicago  Union 
Railroad  Company,  and  the  Illinois  Central  Railroad  Com- 
pany, of  the  second  part,  and  is  in  substance  as  follows: 

The  party  of  the  first  part  covenants  and  agrees  to  con- 
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struct,  and  equip  with  a  sufficient  amount  of  rolling  stock  to 
transact  its  business,  a  good  and  substantial  single  track  rail- 
road from  Mineral  Point,  in  Wisconsin,  to  and  intersecting 
the  Illinois  Central  Railroad  at  or  near  Warren,  Jo  Daviess 
county,  111.,  within  two  years  from  this  date;  the  rails  used  to 
be  T  rails,  and  the  work  to  be  done  in  a  substantial  manner. 

The  party  of  the  first  part  further  covenants  and  agrees, 
that  for  the  period  of  twenty  years  from  1st  day  of  January, 
next,  it  will  transport  all  the  freight  which  shall  pass  in  a 
southerly  direction  over  the  Mineral  Point  Railroad,  or  any 
part  of  it  —  so  far  as  it  shall  have  the  legal  right  to  control 
the  destination  of  such  freight  —  to  the  Illinois  Central  Rail- 
road at  or  near  Warren ;  and  that  it  will,  during  that  time,  by 
giving  through  tickets  to  passengers,  and  by  the  exercise  of 
all  legal  means,  transport  passengers  going  southerly  on  said 
Mineral  Point  Railroad,  or  any  part  of  it,  to  the  Illinois  Cen- 
tral Railroad ;  and  that  it  will  at  all  times  so  regulate  its  tariff 
of  charges  for  freight  and  passengers  as  to  throw  all  the  busi- 
ness of  the  Mineral  Point  Railroad,  in  both  directions, 
upon  the  roads  of  the  parties  of  the  second  part,  so  far  [125] 
is  the  same  may  be  legally  practicable.  The  party  of 
the  first  part  also  covenants  and  agrees  that  it  will  not,  during 
the  said  twenty  years,  enter  into  any  contract  with  any  other 
railroad  company  in  reference  to  the  transportation  of  freight 
or  passengers,  without  the  consent  of  the  parties  of  the  second 
\-  art. 

The  parties  of  the  second  part  covenant  and  agree  that  they 
will,  during  the  term  of  twenty  years  aforesaid,  pay  to  the 
said  party  of  the  first  part,  as  hereinafter  stipulated,  such 
suras  as  will,  in  the  manner  hereinafter  specified,  secure  to 
said  first  party  a  net  annual  income  equal  to  eight  per  cent, 
per  annum  on  the  gross  cost  of  its  road  and  its  equipments, 
including  all  incidental  expenses,  salaries,  etc.,  provided  such 
gross  costs  shall  not  exceed  $700,000;  said  payments  to  be 
made  semi-annually,  at  such  times  as  the  parties  of  the  second 
part  shall  make  up  their  accounts. 

That  to  determine  the  amount  to  be  paid  by  said  second; 
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parties,  the  net  earnings  of  the  Mineral  Point  Railroad,  re- 
sulting from  the  business  done  exclusively  upon  it,  shall  be 
first  ascertained;  and  to  ascertain  that,  all  incidental  expenses 
of  operating  the  road  and  of  repairs  shall  be  deducted  from 
its  annual  gross  receipts ;  and  it  is  agreed  that  said  expenses 
and  repairs  shall  not  in  the  whole  exceed  fifty  per  cent,  of  the 
actual  gross  receipts;  that,  in  addition  to  the  sum  so  received 
by  the  first  party  from  the  net  earnings  of  its  road,  the  par- 
ties of  the  second  part  shall  semi-annually  pay,  as  aforesaid, 
to  said  party  of  the  first  part,  such  a  proportion  or  per  centage 
of  the  gross  amount  received  by  the  said  companies  respect- 
ively composing  said  party  of  the  second  part,  for  the  trans- 
portation of  freight  and  passengers  which  shall  pass  from  the 
Mineral  Point  Railroad  over  the  Central  Railroad,  or  over  the 
Galena  and  Chicago  Union  Railroad,  or  which  shall  pass  from 
said  roads,  or  either  of  them,  over  the  Mineral  Point  Railroad 
or  any  part  of  it,  as  will,  when  added  to  the  net  earnings  of 
the  Mineral  Point  Railroad,  to  be  ascertained  as  aforesaid, 
amount  to  eight  per  cent,  per  annum  on  the  aforesaid  gross 
cost  of  said  Mineral  Point  Railroad  —  said  cost  not  to  exceed 
$700,000,  as  aforesaid. 

Provided,  however,  that  this  contract  shall  in  no  event  in- 
volve the  party  of  the  second  part  in  the  payment  of  more 
than  thirty  per  centum  on  the  aforesaid  receipts  from  the 
transportation  of  freight  or  passengers  to  or  from  the  Mineral 
Point  Railroad,  as  aforesaid. 

It  is  further  agreed  that  the  parties  of  the  second  part  shall 
not  pay  to  the  party  of  the  first  part  any  proportion  or  per 
centage  of  its  receipts  arising  from  the  transportation  of 
freight  or  passengers  passing  over  the  Illinois  Central 
[126]  Railroad,  or  the  Galena  and  Chicago  Union  Railroad, 
to  or  from  the  Mineral  Point  Railroad,  which  shall  go 
to  or  come  from  any  point  on  the  Mineral  Point  Railroad, 
within  eight  miles  of  the  Illinois  Central  Railroad. 

The  said  party  of  the  first  part  further  covenants  and  agrees, 
that  it  will  at  all  times,  during  the  term  of  twenty  years 
aforesaid,  keep  and  maintain  as  high  a  tariff  of  charges  for 
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transportation  of  freight  and  passengers,  as  the  average  rates 
charged  by  said  parties  of  the  second  part  on  the  same  freight 
and  passengers. 

It  is  further  stipulated  between  the  said  parties,  that  either 
party  shall  be  allowed  to  have  freight  transported  on  their 
own  cars  over  the  road  of  the  other  party;  and  that  said  party 
shall  be  entitled  to  a  reasonable  compensation  for  the  use  of 
its  cars;  each  party  repairing  the  damages  to  cars  that  occur 
on  its  own  road. 

It  is  further  stipulated  by  and  between  the  parties,  that  the 
stipulations  herein  contained,  providing  for  payment  of  per 
centage  on  freight  and  passengers  by  the  parties  dT  the  second 
part  to  the  parties  of  the  first  part,  shall  only  apply  to  one 
hundred  and  twenty  miles  of  the  road  of  the  Illinois  Central 
Eailroad  Company,  from  the  point  of  junction  with  the  Illi- 
nois Central  Railroad. 

Exhibit  B,  of  answer,  is  a  deed,  dated  January  1,  1856, 
made  between  the  Mineral  Point  Railroad  Company,  "  a  cor- 
poration duly  constituted  by  the  laws  of  the  state  of  Wiscon- 
sin," party  of  the  first  part,  and  D.  R.  Martin  and  L.  I>. 
Coman,  of  the  city  of  New  York,  parties  of  the  second  part; 
and  recites  that  the  Mineral  Point  Railroad  Company,  in  the 
performance  of  its  corporate  powers,  are  now  engaged  in  con- 
structing a  railroad  from  Mineral  Point,  Wisconsin,  to  War- 
ren, Jo  Daviess  county,  Illinois;  for  that  purpose,  in  part, 
have  resolved  to  raise  a  sum  of  money  by  loan,  for  the  pur- 
pose of  purchasing  iron  rails  and  machinery  therefor,  and  of 
aiding  in  the  construction  of  said  railroad,  and  putting  the 
same  into  operation,  and  for  the  objects  and  purposes  afore- 
said; and  in  order  to  secure  the  payment  and  satisfaction  of 
the  moneys  to  be  raised  as  aforesaid,  it  is  proposed  and  in- 
tended by  said  party  of  the  first  part,  to  execute,  issue  and 
deliver  640  bonds  or  writings  obligatory,  each  for  the  sum  of 
$500,  to  be  numbered  respectively  from  1  to  640,  inclusive; 
which  bonds  are  of  even  date  herewith,  and  in  the  following 
form: 
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"No...      United  States  of  America  —  State  of  Wisconsin.  $500. 

"  MINERAL  POINT  RAILROAD  COMPANY. 

"  Convertible  mortgage  bond,  secured  on  all  the  road 
[127]    and  property,  and  by  special  annual  income  of  $56,000 
guarantied  jointly  by  the  Illinois  Central  and  the  Gale- 
na and  Chicago  Union  railroads,  as  per  articles  of  agreement 
dated  October  10,  1853. 

"  Know  all  men  by  these  presents,  that  the  Mineral  Point 
Railroad  Company  are  indebted  to  D.  R.  Martin  and  L.  D. 
Coman,  of  the  city  of  New  York,  or  bearer,  in  the  sum  of 
five  hundred  dollars,  lawful  money,  etc.,  which  sum  said  com- 
pany agree  to  pay  to  Martin  and  Coman,  or  bearer  hereof,  on 
the  1st  day  of  January,  1881,  at  the  Bank  of  Manhattan  Com- 
pany, in  the  city  of  New  York,  with  interest  at  eight  per  cent., 
payable  semi-annually,  at  said  bank,  on  the  first  days  of  Jan- 
uary and  July  in  each  year,  on  presentation  and  surrender  of 
annexed  coupons  as  they  become  due;  and  in  case  of  non- 
payment of  interest  for  any  half  year,  and  the  same  remain- 
ing in  arrears  for  sixty  days,  the  principal  to  become  due  and 
payable.  The  company  also  agree  at  any  time  within  ten 
years  to  transfer  to  the  holder  hereof,  at  his  election,  five  shares 
of  the  stock  of  said  company,  upon  the  surrender  of  this  obli- 
gation and  the  unpaid  coupons.  This  is  one  of  a  series  of 
bonds  of  like  tenor  and  date,  executed  and  issued  in  conform- 
ity with  resolutions  of  the  board  of  directors  of  said  company, 
passed  September  5,  1855,  authorizing  bonds  to  be  issued  to 
the  amount  of  $320,000,  and  the  holder  is  entitled  to  the  se- 
curity of  a  mortgage,  dated  January  1,  1856,  upon  the  com- 
pany's line  of  road,  depot  grounds,  etc.,  executed  and  delivered 
to  said  Martin  and  Coman  in  trust,  to  secure  payment  of  prin- 
cipal and  interest  on  said  bonds,  and  duly  recorded  in  the 
counties  through  which  said  road  passes.  The  holder  hereof 
is  also  entitled  to  the  benefit  of  a  sinking  fund  of  $5,400  per 
annum,  to  be  set  apart  annually  from  the  '  guarantied  income ' 
of  said  company,  as  provided  for  in  said  mortgage,  being  suf- 
ficient to  redeem  the  whole  $320,000  secured  by  said  mort- 
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gage,  within  twenty-five  years  from  the  date  of  said  bonds, 
and  before  they  become  due. 

"  This  bond  not  to  be  valid  until  the  certificate  hereon  is 
signed  by  the  said  trustees  or  their  successors.  This  bond 
may  pass  by  delivery,  or  may  be  registered  on  the  books  of 
the  company  by  the  holder,  and  then  no  transfer  shall  be  valid 
unless  registered,  etc. 

"  In  witness  whereof,  the  said  company,  etc. 

"  This  is  to  certify,  that  the  Mineral  Point  Railroad  Com- 
pany have  executed  to  us  a  deed  of  trust,  or  mortgage,  convey- 
ing the  entire  line  of  road,  etc.,  with  all  its  appurtenances,  in 
trust  for  the  benefit  of  the  holders  of  their  bonds,  like  the 
within,  to  be  issued  to  an  amount  not  exceeding  $320,000, 
with  power  to  take  possession  of  all  or  any  part  thereof,  and 
use  or  sell  the  same,  after  a  default  in  paying  the  in- 
terest or  principal  of  said  bonds,  or  any  payment  to  the  [128] 
sinking  fund;  that  the  within  is  one  of  several  bonds 
secured  by  said  deed,  and  that  said  deed  has  been  recorded 
in  the  proper  counties,  etc.  " , 


5 

Trustees. 

"And  whereas  the  said  company  are  of  the  opinion  that  said 
bonds,  amounting  to  $320,000,  would  be  made  more  valuable 
and  available  by  creating  an  additional  security  therefor,  by 
means  of  a  sinking  fund,  to  be  established  for  that  purpose, 
by  setting  apart  annually  $5,400,  being  part  of  the  $56,000 
guarantied  as  an  annual  income  by  the  Galena  and  Chicago 
Union  Railroad  Company  and  the  Illinois  Central  Railroad 
Company  to  the  Mineral  Point  Railroad  Company,  which  sum 
of  $5,100,  together  with  accumulations  of  interest,  will  be 
sufficient  to  pay  the  principal  and  interest  of  said  bonds  at 
maturity  thereof,  '  the  said  sinking  fund  above  referred  to  was 
by  resolution  of  the  said  board  of  directors  irrevocably  set 
apart,  and  appropriated  for  the  purpose,  and  in  the  manner 
above  specified.' 

"  Now,  therefore,  this  indenture  witnesseth,  that  the  said 
Mineral  Point  Railroad  Company,  in  consideration  of    the 
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premises,  and  in  order  to  secure  the  payment  of  the  said  bonds 
and  interest  thereon  accruing,  and  in  consideration  of  one  dol- 
lar paid  to  the  said  company  by  said  parties  of  the  second  part 
at  and  before  the  ensealing  and  delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknowledged,  have  granted,  bar- 
gained, sold,  transferred  and  conveyed,  and  by  these  presents 
do  grant,  bargain,  sell  and  convey  to  the  said  parties  of  the 
second  part,  their  successor  or  successors  in  the  trust  hereby 
created,  all  their  said  road  from  the  village  of  Mineral  Point, 
Wisconsin,  to  the  village  of  Warren,  in  the  state  of  Illinois, 
being  thirty-t  wo  and  two-thirds  miles  of  road  constructed  and 
to  be  constructed,  together  with  all  and  singular  the  railways, 
land  procured  or  occupied  for  right  of  way,  together  with 
bridges,  fences,  privileges  and  real  estate  owned  by  said  com- 
pany for  the  purposes  of  said  road,  or  which  may  hereafter  be 
acquired  or  owned  by  them,  and  all  tools,  income,  issues  and 
profits  to  be  had  from  the  same,  and  all  lands  used  for  and 
occupied  by  depots  or  stations,  with  all  buildings  standing 
thereon,  or  which  shall  be  procured  therefor,  together  with  all 
locomotives,  engines,  tenders,  passenger  cars  and  freight  cars, 
shops,  tools  and  machinery  now  owned  or  hereafter  to  be  ac- 
quired by  said  company,  and  in  any  way  belonging  or  apper- 
taining to  said  railroad,  now  constructed  and  to  be  constructed, 
including  all  its  property,  real  and  personal,  pertaining  to  said 
railroad,  and  all  its  rights,  credits  and  franchises  thereunto 

appertaining;  but  nothing  herein  contained  shall  be  so 
[129]    construed  as  to  prevent  the  said  party  of  the  first  part 

from  selling,  hypothecating  or  otherwise  disposing  of 
county  or  town  bonds,  or  other  securities  received  in  payment 
of  stock  or  otherwise,  or  of  any  lands  or  other  property  of 
said  company  not  necessary  to  be  retained  for  the  construction 
or  convenient  use  of  their  railroad,  nor  from  collecting  mon- 
eys due  said  company  on  stock  subscriptions,  or  otherwise; 
nor  shall  anything  herein  contained  be  so  construed  as  to  pre- 
vent the  said  party  of  the  first  part  from  collecting  and  appro- 
priating towards  the  construction,  use  and  repair  of  their  said 
road ; 
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"  To  have  and  to  hold  the  said  premises,  etc.,  unto  the  par- 
ties of  the  second  part,  their  successors,  etc.,  upon  the  follow- 
ing trusts,  that  is  to  say: 

"  '  In  case  the  said  party  of  the  first  part  shall  fail  to  pay 
the  principal,  or  any  part  thereof,  or  any  of  the  interest  on 
any  of  said  bonds  at  any  time  when  the  same  may  be- 
come due  and  payable,  according  to  the  tenor  thereof,  when 
demanded;  or  in  case  the  said  company  shall,  for  and  during 
any  one  year,  until  the  said  sum  of  $320,000,  together  with 
the  interest  thereon,  shall  be  fully  paid  and  satisfied,  neglect  or 
fail  to  pay  to  the  said  sinking  fund  the  said  sum  of  $5,400,  then, 
after  such  default  in  the  paymant  of  any  part  of  said  princi- 
pal or  interest,  or  any  part  of  said  sum,  to  said  sinking  fund, 
and  the  same  remaining  in  arrear,  then,  upon  request  of  such 
bondholders,  the  said  parties  of  the  second  part,  their  success- 
ors in  said  trust,  or  assigns,  may  enter  into  and  take  posses- 
sion of  all  or  any  portion  of  said  premises,  and,  as  the  attor- 
neys in  fact,  or  agents  of  the  said  party  of  the  first  -  part,  by 
themselves  or  agents,  or  substitutes,  have,  use  and  employ  the 
same,  making  from  time  to  time  all  needful  repairs,  altera- 
tions and  additions  thereto ;  and,  after  deducting  the  expense 
of  such  use,  repairs,  alterations  and  additions,  apply  the  pro- 
ceeds thereof  to  the  payment  of  the  principal  and  interest  of 
all  said  bonds  remaining  unpaid,  and  to  the  supplying  of  any 
deficiency  in  the  said  sinking  fund;"  or  said  parties  of  the 
second  part,  upon  written  request  of  the  holders  of  at  least 
one-half  of  said  bonds,  shall  cause  said  premises  to  be  sold  at 
public  auction,  in  New  York  city,  after  giving  forty  days'  no- 
tice of  said  sale,  etc.,  and  execute  deeds  to  the  purchasers  for 
the  said  premises,  which  shall  be  a  bar  to  all  interest  of  said 
party  of  the  first  part,  their  successors  and  assigns  therein ; 
and  the  said  trustees,  after  deducting  expenses,  etc.,  to  apply 
proceeds  of  said  sale,  or  so  much  as  may  be  necessary,  to- 
wards payment  of  the  principal  and  interest  due  or  unpaid  on 
said  bonds,  and  supplying  any  deficiency  in  said  sinking  f  und> 
rendering  the  balance  to  party  of  the  first  part.'  " 

Stipulation  that  no  advantage  shall  be  taken  of  any  ap- 
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praisement,  valuation  or  extension  laws  by  first  party, 
[130]    and  that  no  injunction  or  stay  of  proceedings  shall  be 
applied  for  or  obtained  to  prevent  such  entry  or  sale  as 
aforesaid. 

"  And  said  party  of  the  first  part  hereby  covenants,  for  the 
consideration  aforesaid,  to  execute  and  deliver  any  further 
reasonable  and  necessary  conveyance  of  the  premises,  or  any 
part  thereof,  to  the  said  parties  of  the  second  part,  their  suc- 
cessors or  assigns,  for  more  fully  carrying  into  effect  the  ob- 
jects hereof,"  and  particularly  for  the  conveying  of  property 
acquired  by  said  first  party  subsequently  to  the  date  of  this  deed. 

"  And  said  party  of  the  first  part  hereby  further  covenants 
as  aforesaid,  that  the  money  borrowed  for  the  purpose  afore- 
said, upon  the  security  of  said  bonds,  shall  be  faithfully  ap- 
plied to  the  purchasing  and  the  transportation  of  iron  rails 
and  machinery,  and  for  the  construction  and  extension  of  said 
road,  and  the  expenses  attending  such  loan  and  purchase;  and 
that  said  rails  and  machinery  so  purchased  shall  be  transport- 
ed and  used  with  due  diligence  in  the  construction,  finishing 
and  furnishing  of  said  railroad." 

On  payment  of  the  principal  and  interest  of  said  bonds,  01 
the  conversion  thereof  into  stock,  the  estate  granted  to  the  par 
ties  of  second  part  to  be  void,  and  the  right  to  said  premises  to 
revert  to  and  revest  in  the  party  of  the  first  part. 

Mutually  agreed  that  the  parties  of  the  second  part  shall 
only  be  accountable  for  reasonable  diligence  in  the  manage- 
ment of  the  trusts  aforesaid;  and  that  they  shall  not  be  re- 
sponsible for  the  acts  of  any  agent  employed  by  them,  when 
such  agent  is  selected  with  reasonable  care.  And  the  said 
second  parties  shall  be  entitled  to  receive  proper  compensation 
for  the  trouble,  etc.,  in  case  they  have  to  take  possession  of 
said  premises  under  this  deed. 

And  it  is  provided,  that  in  case  of  the  death,  incapacity,  or 
resignation  of  said  parties,  the  estate  hereby  granted,  and  the 
the  trusts  created,  shall  vest  in  and  devolve  upon,  such  person 
or  persons,  residing  in  the  city  of  New  York,  as  the  supreme 
court  of  Wisconsin,  upon  application,  shall  appoint. 
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The  foregoing  deed  is  duly  executed  by  the  Mineral  Point 
Hail  road  Company,  under  its  corporate  seal,  and  acknowledged 
oy  Parley  Eaton,  as  president  of  the  company,  April  18, 1856, 
before  the  clerk  of  the  circuit  court  of  Iowa  county,  Wiscon- 
sin, and  was  on  the  same  day  recorded  in  said  county. 

Exhibit  C,  of  garnishee's  answer,  is  a  deed  made  June  6, 
1857,  between  the  Mineral  Point  Railroad  Company,  of  the 
first  part,  and  David  R.  Martin  and  Lucien  D.  Coman,  of  New 
York  city,  of  the  second  part.  It  recites  the  execution  of  ex- 
hibit B,  its  record  in  the  register's  office  of  Iowa  county,  Wis- 
consin, on  the  18th  day  of  April,  1856,  in  the  register's 
office  of  La  Fayette  county,  Wisconsin,  April  21, 1856,  [131] 
and  in  the  recorder's  office  of  Jo  Daviess  county,  Illi- 
nois, April  25,  1856  —  the  purposes  for  which  the  same  was 
executed;  and  sets  forth,  by  way  of  recital,  the  entire  granting 
-clause  of  that  deed,  with  a  full  description  of  the  property 
conveyed  by  it;  also,  the  clause  against  so  construing  that 
deed  as  to  prevent  the  company  from  selling  or  hypothecating 
county  or  town  bonds,  or  other  securities  received  in  payment 
of  stock,  or  lands,  or  other  property  not  needed  for  the  pur- 
poses of  its  road,  or  from  collecting  moneys  due  on  stock  sub- 
scription, etc.  Also,  the  covenant  for  further  conveyance  and 
assurance  contained  in  said  deed;  and  the  fact  that  since  the 
maturing  of  said  deed,  the  company  have  been  engaged  in 
constructing  and  equipping  its  road,  and  have  also  acquired 
certain  machinery  and  rolling  stock  for  the  road,  and  then  in 
use  upon  it.     And  then  proceeds  in  substance  as  follows : 

Now  this  indenture  witnesseth,  that  in  compliance  with  said 
covenant,  for  further  assurance,  and  in  pursuance  of  a  resolu- 
tion of  the  board  of  directors  of  the  company,  dated  June  6, 
1857,  authorizing  the  execution  of  said  deed,  and  in  considera- 
tion of  one  dollar,  etc.,  the  said  party  of  the  first  part  "  hath 
granted,  bargained,  sold,  transferred,  released,  quit  claimed 
and  conveyed,  and  by  these  presents  doth  grant,  bargain,  sell, 
transfer,  release,  quit  claim,  convey  and  confirm,  to  said  par- 
ties of  the  second  part,  trustees  in  said  indenture  of  mortgage, 
and  to  the  survivor  of  them,  his  successor  and  successors  in 
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said  trust,  all  and  singular  the  corporate  property,  tolls,  in. 
monies,  issues,  profits,  rights,  credits  and  franchises,  in  said 
indenture  of  mortgage  mentioned  or  referred  to.  Also,  the 
locomotives,  passenger  cars,  and  freight  cars,  herein  above  men- 
tioned, and  particularly,  all  the  property  acquired  by  said  party 
of  the  first  part  subsequently  to  the  date  of  said  indenture 
of  mortgage,  and  comprehended  in  the  description  contained 
therein."  To  have  and  to  hold,  etc.,  upon  the  trusts  created 
and  declared  in  and  by  said  indenture  of  mortgage,  and  espe- 
cially for  the  benefit  and  security  of  the  holders  of  the  bonds 
therein  mentioned. 

And  it  is  further  witnessed  and  declared  by  said  parties  to 
these  presents,  that  the  declaration  in  said  indenture  of  mort- 
gage quoted  in  the  above  recital,  does  not  express  their  true 
intent  and  meaning,  but  that  it  was  the  design  and  intent  of 
said  parties  in  executing  said  indenture,  that  said  parties  of 
the  first  part  should  not,  and  it  is  hereby  declared  and  agreed 
that  said  party  of  the  first  part  shall  not  be  permitted  to  sell, 
hypothecate,  or  dispose  of,  any  part  of  the  property  or  effects 
mentioned  in  said  indenture  of  mortgage,  except  upon  the 
condition  that  said  company  shall  diligently  proceed  to  collect 
and  apply  all  means  that  may  be  acquired  by  such  sale, 
[132]  hypothecation,  or  disposition,  to  the  construction,  or 
repair  and  improvement  of  its  said  railroad.  And  pro- 
vided, also,  that  no  default  shall  be  made  in  the  payment  of 
the  interest  or  principal  of  any  of  the  bonds  in  said  indenture 
of  mortgage  described ;  and  that  said  indenture  of  mortgage 
shall  be  so  read  and  construed. 

"  And  it  is  further  witnessed,  declared  and  agreed,  by  and 
between  said  parties  hereunto,  that  nothing  in  said  indenture 
of  mortgage  contained,  shall  be  so  construed  as  to  prevent 
said  parties  of  the  second  part,  their  successors  in  said  trusts, 
or  assigns,  from  entering  into,  and  taking  possession  of,  said 
mortgaged  premises,  and  the  proceeds  thereof,  immediately 
after  said  party  of  the  first  part  shall  fail  to  pay  the  principal, 
or  any  part  thereof,  or  any  of  the  interest  on  any  of  said  bonds, 
at  any  time  when  the  same  may  become  due  and  payable  ac- 
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cording  to  the  tenor  thereof,  when  demanded;  nor  from  sell- 
ing said  mortgaged  premises,  or  so  much  thereof  as  shall  be 
necessary  to  discharge  the  principal  and  interest  of  said  bonds 
in  arrear,  when  requested  by  the  holders  thereof,  as  provided 
in  said  indenture  of  mortgage." 

It  is  further  mutually  agreed  that  upon  a  sale  of  said  prem- 
ises  for  the  payment  of  the  principal  or  interest  of  said  bonds, 
that  such  part  of  said  premises  as  are  or  may  be  within  the 
states  of  Wisconsin  or  Illinois,  shall  be  sold  in  such  manner 
as  may  be  authorized  by  the  laws  of  those  states  respectively, 
anything  in  said  indenture  of  mortgage  to  the  contrary  not- 
withstanding; and  that  the  said  trustees,  or  either  of  them, 
may  at  such  sale  buy  in  said  premises  so  sold,  for  the  account 
of  all  the  holders  of  said  bonds  then  unpaid  and  unconverted 
into  stock,  for  any  price  at  which  the  same  may  be  struck  off, 
not  exceeding  the  amount  owing  upon  said  bonds,  and  the 
costs  and  expenses  of  sale,  and  hold  the  same  for  the  benefit 
of  said  bondholders,  as  may  be  authorized  by  law  —  the  inter- 
est of  said  bondholders  in  said  premises  so  purchased  to  be  in 
proportion  to  the  amount  due  upon  the  bonds  held  by  them 
respectively;  and  then  follows  a  covenant  on  the  part  of  the 
company,  for  such  further  conveyance  and  assurance  as  the 
said  parties  of  the  second  part,  or  their  counsel,  shall  reason- 
ably desire,  advise  or  require,  for  the  purpose  of  effecting  the 
objects  and  purposes  of  said  indenture. 

The  foregoing  deed  was  duly  executed  and  acknowledged 
before  the  clerk  of  the  circuit  court  of  Iowa  county,  Wiscon- 
sin, on  the  6th  day  of  June,  1857. 

May  12,  1859,  David  K.  Martin  and  Lucien  D.  Coman  filed 
i  n  said  court  their  interpleader,  claiming  the  property,  money, 
rights,  credits  and  effects  sought  to  be  recovered  by  the  plaint- 
iff below,  under  the  garnishee  process  issued  in  said  cause  and 
served  upon  the  Galena  and  Chicago  Union  Railroad 
Company,  and  alleging  in  substance  that  they,  the  said  [133] 
Martin  and  Coman,  and  not  the  said  Mineral  Point 
Railroad  Company,  are  the  owners  of  the  property,  money, 
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rights,  credits  and  effects  sought  to  he  recovered  by  the  plaint- 
iff under  said  garnishee  process. 

The  plaintiff  below  filed  his  replication  to  the  answer  of  the 
garnishee,  as  follows: 

That  at  the  time  of  the  service  of  process  on  the  garnishee, 
it  had  in  its  possession,  custody  and  control,  moneys  and 
effects  belonging  to  the  Mineral  Point  Railroad  Company,  and 
was  indebted  to  the  Mineral  Point  Railroad  Company  in 
about  the  sum  of  $10,000.  That  the  deed  mentioned  in  the 
answer  did  not  convey  to  Martin  and  Coman  any  interest  in 
the  said  sum  and  sums  of  money  in  the  hands  of  the  garnishee 
under  the  contract  referred  to  in  said  answer;  nor  did  said 
deed  convey  to  or  vest  in  said  Martin  and  Coman,  or  either  of 
them,  any  interest  in,  or  right  to  any  indebtedness  from,  the 
Galena  and  Chicago  Union  Railroad  Company  to  said  Min- 
eral Point  Railroad  Company;  and  the  plaintiff  denies  the 
allegations  in  said  answer  relating  thereto. 

That  the  Mineral  Point  Railroad  Company  did  not,  in  pur- 
suance of  a  covenant  for  further  assurance,  by  deed,  in  said 
answer  alleged  to  have  been  made  on  the  6th  day  of  June, 
1857,  nor  in  any  other  manner,  transfer  and  assign  to  said 
Martin  and  Coman,  or  either  of  them,  the  indebtedness  ac- 
crued and  to  accrue  from  the  said  garnishee  to  the  Mineral 
Point  Railroad  Company,  or  any  part  thereof,  growing  out  of 
the  said  contract  referred  to  in  said  answer.  And  the  plaint- 
iff denies  all  the  allegations  of  said  answer  respecting  said 
deed  and  the  effect  thereof,  and  alleges  that  no  part  of  the  in- 
debtedness of  the  garnishee  to  the  Mineral  Point  Railroad- 
Company  for  moneys '  received  by  the  garnishee,  under  the 
contract  aforesaid,  was  conveyed,  transferred  or  assigned  to 
said  Martin  and  Coman,  or  either  of  them,  but  that  the  same 
remained  and  was  property  of  the  Mineral  Point  Railroad 
Company,  who  had  the  right  to  demand,  have  and  receive  the 
same  from  the  garnishee  under  and  by  virtue  of  the  terms  of 
the  contract  referred  to,  and  that  the  said  Martin  and  Coman 
had  and  have  no  right  whatever  to  demand,  have  or  receive 
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the  money  owing  by  garnishee  to  the  Mineral  Point  Railroad 
Company  under  said  contract. 

That  the  deeds  in  the  said  answer  alleged  to  have  been  made 
by  the  Mineral  Point  Railroad  Company  to  Coman  and  Mar- 
tin were  and  are  fraudulent  and  void,  as  to  creditors  of  the 
Mineral  Point  Railroad  Company. 

The  garnishee  filed  in  said  cause  an  additional  answer,  in 
substance  as  follows: 

That  the  Mineral  Point  Railroad  Company  has  never, 
at  any  time,  paid  the  interest  secured,  or  intended  to    [134] 
be,  by  the  deed  in  the  former  answer  set  forth.     And 
that  at  the  time  of  the  service  of  the  garnishee  process  a  large 
amount  of  said  interest  was  in  arrear  and  unpaid,  and  ever 
since  so  continued. 

That  in  January,  1856,  and  prior  to  the  actual  delivery  and 
sale  of  said  bonds,  the  board  of  directors  of  said  Mineral  Point 
Railroad  Company  passed  and  caused  to  be  entered  upon  the 
records  of  their  proceedings  a  resolution  as  follows : 

"  Resolved,  That  the  income  of  $56,000,  guarantied  by  the 
Galena  and  Chicago  Union  Railroad  Company  and  the  Illinois 
Central  Railroad  Company  be,  and  the  same  is  hereby,  irrevo- 
cably pledged,  as  follows,  viz:  the  sum  of  $45,600  to  the  pay- 
ment of  the  interest  on  $320,000  of  the  first  mortgage  bonds; 
of  $150,000  of  the  second  mortgage  bonds,  held  by  the  county 
of  Iowa;  and  of  $100,000  of  the  second  mortgage  bonds  held 
by  Alvan  Wilkins ;  and  the  balance  of  $10,500  to  be  applied 
as  a  sinking  fund  for  the  payment  at  maturity  of  the  bonds, 
as  follows,  viz:  $5,400  to  the  first  mortgage  bonds,  and  $5,000 
to  the  $100,000  of  second  mortgage  bonds  above  specified  as 
given  to  Alvan  Wilkins." 

That,  as  the  garnishees  are  advised  and  insist,  by  the  reso- 
lution and  the  bonds  and  deed  of  trust  set  forth  in  the  former 
answer,  not  only  was  the  interest  upon  said  bonds  to  be  paid 
out  of  the  indebtedness  of  the  garnishee  and  the  Illinois  Cen- 
tral Railroad  Company,  under  their  contract  with  the  Mineral 
Point  Railroad  Company  of  10th  October,  1853,  but  the  sum 
of  $5,400  per  annum  was  expressly  and  irrevocably  set  apart 
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by  said  Mineral  Point  Railroad  Company,  as  a  sinking  fund 
for  the  ultimate  payment  and  redemption  of  the  principal  sum 
of  $320,000  of  the  bonds  aforesaid,  secured,  or  intended  so  to 
be,  by  the  said  deed  of  trust. 

That  the  whole  accumulated  indebtedness  of  the  garnishee 
and  the  Illinois  Central  Railroad  Company,  under  the  contract 
of  10th  of  October,  1853,  was,  at  the  time  of  the  service  of  the 
garnishee  process,  and  at  the  time  of  the  former  answer,  largely 
less  than  the  amount  of  money  required  for  the  purposes  of 
said  sinking  fund.  That  at  the  date  of  said  service,  the  aggre- 
gate ineclebtedness  of  respondent  and  the  Illinois  Central  Rail- 
road Company  was  about  $11,500,  whilst  the  principal  of  said 
sinking  fund  amounted  to  upwards  of  $14,000.  That  at  the 
date  of  said  former  answer,  said  indebtedness  had  not  mate- 
rially increased,  whilst  the  principal  of  said  sinking  fund  had 
increased  to  upwards  of  $16,000. 

That  the  Mineral  Point  Railroad  Company  was,  at  the  time 
of  the  service  of  the  garnishee  process,  and  ever  since  has  been, 

in  default,  both  in  respect  to  said  sinking  fund  and  the 
[135]    payment  of  interest  on  said  bonds.    The  said  resolution 

and  the  deed  of  trust,  aforesaid,  contain  all  the  pro- 
visions respecting  said  sinking  fund  made  by  said  company. 
And  that  the  bonds  aforesaid,  amounting  to  $320,000,  secured 
by  said  deed  of  trust,  are  the  same  bonds  referred  to  in  said 
resolution  as  "  the  first  mortgage  bonds,"  and  that  upon  their 
face  they  purport  to  be  secured  by  said  deed  of  trust  and  said 
sinking  fund. 

That  in  consequence  of  the.  default  of  the  Mineral  Point 
Railroad  Company,  in  the  payment  of  interest,  etc.,  said  Mar- 
tin and  Coman  instituted  proceedings  against  said  company 
and  others,  in  the  district  court  of  the  United  States  for  the 
district  of  Wisconsin,  on  the  chancery  side  of  said  court,  for 
the  foreclosure  of  said  deed  of  trust,  and  that  such  proceed- 
ings were  had  in  said  court,  that  afterwards,  and  at  a  special 
term  of  said  court,  begun  and  held  on  the  first  Monday  of 
April,  A.  D.  1859,  and  on  the  21st  day  of  April,  aforesaid, 
George  W.  Cobb  was  by  the  order  and  decree  of  said  court, 
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appointed  receiver  of  all  and  singular  the  property  and  effects 
of  said  company.  That  said  Cobb  duly  qualified  as  such  re- 
ceiver, and  on  or  about  the  1  st  day  of  May,  1859,  took  possession 
of  the  road,  property  and  effects  of  said  company,  as  such  re- 
ceiver, and  has  ever  since  been  in  the  possession  and  control 
of  the  same  as  receiver. 

The  replication  to  additional  answer  of  garnishee  is  in  sub- 
stance as  follows: 

The  plaintiff  denies  each  and  every  allegation  in  the  ad- 
ditional answer  contained,  and  alleges  that  no  par  t  of  the  in- 
terest on  the  bonds  described  in  said  answer  was  to  be  paid  out 
of  the  indebtedness  of  the  garnishee  and  the  Illinois  Central 
Railroad  Company,  under  the  contract  referred  to  in  said 
answer.  And  that  the  Mineral  Point  Railroad  Company 
never  appropriated  said  indebtedness  to  the  payment  of  inter- 
est on  the  bonds  mentioned  in  said  answer.  That  the  sum  of 
$5,400  per  annum  was  not,  nor  was  any  part  thereof,  in  any 
manner  set  apart  by  said  Mineral  Point  Railroad  Company,  as 
a  sinking  fund  for  the  payment  of  the  principal  sum  of 
§320,000,  as  stated  in  said  answer,  nor  for  any  purpose  what- 
ever. But  the  plaintiff  alleges  that  all  sums  of  money  and  in- 
debtednesss  accruing  to  the  Mineral  Point  Railroad  Company, 
under  said  contract,  have  at  all  times  been  subject  to  the  con- 
trol and  disposition  and  order  of  said  company  for  its  own 
uses,  purposes  and  benefits;  and  that  the  same  was,  at  the 
time  of  the  service  of  the  garnishee  process  aforesaid,  subject 
to  the  entire  control,  order  and  disposition  of  said  company, 
and  belonged  to  and  was  the  property  of  said  company. 

The  plaintiff  filed  his  replication  to  the  interpleader  and 
clain   of  Martin  and  Coman  in  substance,  as  follows: 

That  the  plaintiff,  by  reason  of  anything  by  said  Mar- 
tin and  Coman  in  their  interpleader  alleged,  ought  not  [136] 
to  be  barred  from  recovering  the  said  property,  rights, 
money,  credits,  and  effects,  or  any  of  them,  because  he  says 
that  at  the  time  of  the  service  of  the  process,  etc.,  the  said  gar- 
nishee had  property,  money,  rights,  credits  and  effects  in  its 
jossession,  belonging  to  the  defendant,  and  was  indebted  to  the 

1«9 


136  OTTAWA, 


Galena  &  Chicago  U.  R.  R.  Co.  vs.  Menzies.    Martin  et  al.  vs.  Same. 

defendant.  And  that  the  moneys,  property,  credits,  and 
effects,  sought  to  be  recovered  by  the  plaintiff  under  the  gar- 
nishee process,  belonged  to  and  was  the  money,  property,  cred- 
its and  effects  of  the  defendant,  the  Mineral  Point  Railroad 
Company,  and  the  same  had  not  been,  nor  had  any  part  there- 
of been  sold,  transferred  or  assigned  to  said  Martin  and  Co 
man,  or  either  of  them,  and  they  were  not,  nor  ever  have  been, 
the  assignees  or  owners  of  said  property,  money,  rights,  cred- 
its or  effects,  nor  any  portion  thereof,  in  manner  and  form  as 
said  Martin  and  Coman  have  in  their  interpleader  in  that  be- 
half alleged. 

January  31,  1861,  cause  came  on  for  trial  before  a  jury,  and 
by  agreement,  all  questions  touching  the  legality  or  regulariiy 
of  the  interpleader  of  Martin  and  Coman  are  waived,  and,  by 
consent  of  parties  in  open  court,  the  issues  upon  answer  of 
garnishee  and  the  interpleader  of  Martin  and  Coman  are  to  be 
tried  together. 

The  jury  found  that  the  garnishee  has  in  its  hands  the  sum 
of  $11,164,  and  that  the  same  was  the  property  of  the  Mineral 
Point  Railroad  Company  at  the  time  of  the  service  of  process, 
etc.,  and  subject  to  said  process;  that  the  amount  of  plaintiff's 
debt  at  this  time  was  $8,929.26;  and  further  that  the  inter- 
pleaders have  no  right  to  said  money  as  against  said  plaint- 
iff. 

Motion  for  a  new  trial  by  garnishee,  and  also  by  claimants? 
overruled,  and  judgment  was  entered  on  the  verdict  in  favor 
of  the  Mineral  Point  Railroad  Company,  for  use  of  plaintiff, 
against  the  garnishee,  for  $8,929.26  and  costs,  and  against  the 
claimants  for  costs. 

Exceptions  taken  by  garnishee  and  claimants  respectively  to 
the  overruling  of  motions  for  new  trial,  and  an  appeal  prayed 
by  them,  and  allowed  by  consent  of  parties. 

The  bill  of  exceptions  recites  the  consent  of  parties  to  the 
trial  of  the  issues  on  the  answers  of  garnishee  and  interplead- 
ers together;  the  calling  of  the  jury  to  try  the  issues,  etc.,  and 
that  the  plaintiff,  to  sustain  the  issues  on  his  part,  read  to  the- 
pry  the  answer  of  the  garnishee  as  hereinbefore  set  forth. 
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William  M.  Zarrabee,  called  for  the  plaintiff,  testified  as 
follows : 

I  am  secretary  of  the  Galena  and  Chicago  Union  Railroad 
Company.  On  May  1,  1859,  there  was  to  the  credit 
of  the  Mineral  Point  Railroad  Company,  on  the  books  [137] 
of  the  Galena  and  Chicago  Union  Railroad  Company, 
$11,164.10;  this  was  the  balance  on  hand  as  money  balance, 
liable  to  be  paid  to  the  order  of  the  Mineral  Point  Railroad 
Company  at  any  time. 

The  contract  of  10th  October,  1853,  between  the  Mineral 
Point  Railroad  Company,  of  the  one  part,  and  the  Galena  and 
Chicago  Union  Railroad  Company,  and  the  Illinois  Central 
Railroad  Company,  of  the  other  part,  set  out  in  answer  of  gar- 
nishee, was  here  shown  to  the  witness,  and  offered  in  evidence 
and  read  to  the  jury;  and  the  witness  testified,  in  answer  to 
cross-interrogatories,  as  follows: 

That  contract  of  October  10,  1853,  by  agreement  of  all  the 
parties  to  it,  went  into  operation  about  the  1st  July,  1857; 
and  the  whole  indebtedness  of  the  Galena  and  Chicago  Union 
Railroad  Company  referred  to  by  me,  accrued  under  the  pro- 
visions of  that  contract.  There  may  have  been  some  items  of 
the  account  not  exactly  under  the  contract;  but  such  items 
were  more  than  overbalanced  by  claims  against  the  Mineral 
Point  Railroad  Company ;  so  that  the  whole  debt  properly  ac- 
crued under  the  contract. 

Here  the  plaintiff  rested,  and  the  garnishee  and  claimants, 
to  sustain  the  issues  on  their  part,  introduced  as  a  witness, 
George   W.  Cobb,  who  being  sworn,  testified  as  follows: 

I  first  became  connected  with  the  Mineral  Point  Railroad 
Company  in  September,  1856.  At  that  time  the  company 
hired  me  to  take  charge  of  some  grading  on  the  road.  The 
road  was  not  completed  until  July,  1857.  Luther  Beecher  was 
the  principal  contractor  with  the  company,  to  construct  the 
road  and  furnish  the  rolling  stock;  he  had  nothing  to  do  with 
the  grading.  Mr.  Beecher,  by  his  contract,  was  to  have  pos- 
session of  the  road  until  the  month  of  September,  1857.  In 
February.  1857,  Mr.  Beecher  requested  me  to  take  charge  oft 
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the  road  under  him ;  I  did  so,  until  August  or  September, 
1857,  when  Mr.  Beecher  came  to  me  with  a  Mr.  Nesbit,  and 
told  me  to  hold  the  road  in  spite  of  everybody.  I  was  running 
the  road  during  the  summer  of  1857,  merely  as  agent  for  Mr. 
Beecher.  The  men  were  paid  by  Mr.  Beecher  out  of  the 
earnings  of  the  road.  I  have  been  familiar  with  the  road  ever 
since.  The  Mineral  Point  Railroad  Company,  since  then, 
has  never  had  anything  to  do  with  the  road;  it  has  never  had 
possess: ou  of  the  road.  I  have  been  running  it  myself,  under 
general  order  of  Beecher,  for  trustees.  In  February,  1857,  I 
was  authorized  and  requested  by  the  trustees,  Martin  and  Co- 
man,  to  put  in  an  interpleader  for  them  for  some  property  on 
the  road,  which  had  been  levied  on  by  an  attachment  issued 
from  the  circuit  court  of  Jo  Daviess  county,  and  to  pro- 
[138]  tect  their  interest.  They  sent  me  the  original  deed  of 
trust  executed  to  them  by  the  Mineral  Point  Railroad 
Company,  and  I  have  had  it  ever  since. 

Original  of  Exhibit  B,  attached  to  the  answer  of  garnishee, 
shown  to  the  witness,  and  identified  as  the  instrument  sent  to 
him  by  trustees,  Martin  and  Coman,  and  the  same  was  then 
offered  in  evidence  and  read  to  the  jury. 

Witness  then  proceeded  —  I  have  power  of  attorney  from 
the  trustees,  Martin  and  Coman,  but  not  dated  so  far  back. 
(Power  of  attorney  produced  and  identified.)  Prior  to  my  re- 
ceivership, I  made  my  monthly  reports  to  Mr.  Beecher,  with 
the  expectation  that  he  would  lay  them  before  the  trustees. 
The  money  in  the  hands  of  the  Galena  and  Chicago  Union 
Railroad  Company  was  earned  whilst  I  was  running  the  road. 
The  Mineral  Point  Railroad  Company  never  had  anything  to 
do  with  it.  I  held  the  road  from  August,  1857,  under  the 
general  charge  of  Beecher,  for  the  trustees.  The  Mineral  Point 
Railroad  Company  made  several  attempts  to  get  possession  of 
the  road  from  me,  but  never  got  possession.  I  never  reported 
to  the  company.  At  the  time  of  giving  me  instructions, 
Beecher  was  vice  president  of  the  company. 

Cross-examination:  I  never  requested  the  trustees  to  have 
me  appointed  receiver,  or  to  take  any  proceedings  in  Wiscon- 
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sin  to  recover  possession  of  the  road.  I  may  have  suggested 
the  idea  of  foreclosing  the  deeds  of  trust,  for  the  purpose  of 
closing  out  the  matter.  Mr.  Beecher  is  and  has  for  three 
years  been  president  of  the  compay.  Parley  Eaton  was  pres- 
ident prior  to  that  time,  and  Mr.  Beecher,  vice-president. 
There  was  no  change  in  the  books  used  by  me  from  the  time 
Beecher  had  possession  of  the  road,  until  I  took  possession  of  it 
as  receiver.  The  business  was  done  and  all  papers  made  out  in 
the  name  of  the  company.  I  transacted  the  business  in  the 
name  of  the  company  until  May,  1859,  when  I  took  posses- 
sion as  receiver.  I  have  not  the  contract  between  Beecher 
and  the  company. 

Reexamination  direct:  The  railroad  business  up  to  the  re- 
ceivership was  done  in  the  name  of  the  company.  The  power 
of  attorney  I  received  by  mail  from  the  trustees,  or  their  at- 
torneys in  Wisconsin.  I  have  corresponded  with  Mr.  Coman; 
I  saw  him  in  New  York,  in  March,  1859,  the  next  week  after 
the  power  of  attorney  was  sent,  and  had  a  conversation  with 
him  about  the  power. 

I  had  been  previously  in  possession  of  the  road  for  the  trus- 
tees, and  in  that  conversation  he  approved  of  my  acts  whilst 
in  my  possession ;  I  was  in  possession  of  the  road  when  I  was 
appointed  receiver,  so  that  the  possession  was  not  in  fact 
changed  by  the  receivership.  The  parties,  through  Mr.  Co- 
man,  requested  me  to  attend  to  their  interests. 

The  matter  has  not  been  entirely  with  Beecher  prior    [139] 
to  the  receivership;  I  corresponded  principally  with 
Mr.  Beecher;  but  little  with  the  trustees  direct. 

The  power  of  attorney  from  Coman  and  Martin  to  witness 
Cobb  was  offered  and  read  in  evidence,  dated  March  18, 1859, 
and  authorizing  Cobb,  as  their  agent  and  attorney,  to  protect 
and  preserve  the  property  described  in  and  covered  by  its  first 
mortgage  of  the  Mineral  Point  Railroad  Company,  from  waste, 
trespass  or  injury,  and  to  take  all  lawful  means  to  keep  and 
hold  the  same  for  the  benefit  of  the  bonds  secured  by  said 
mortgage;  provided  they  should  incur  no  pecuniary  responsi- 
bility by  any  act  of  their  attorney,  etc. 
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Acknowledgment  of  the  power  of  attorney  before  a  com- 
missioner for  Wisconsin. 

Luther  Beeeher,  called  and  sworn  as  a  witness,  on  part  of 
garnishee  and  claimants,  testified  as  follows: 

The  contract  for  building  the  Mineral  Point  Eailroad  was 
originally  made  with  Alvan  Wilkins ;  he  failed,  and  I  took  the 
contract  from  him,  and  subsequently  cantracted  directly  with 
the  company;  I  commenced  on  the  road  about  the  1st  of  June, 
1856,  by  bargaining  for  iron  in  Philadelphia;  I  bought  one 
thousand  tons  and  shipped  it  to  Chicago,  and  then  to  Warren ; 
I  was  engaged  in  constructing  the  road  until  about  the  2d 
July,  1857;  about  the  1st  June,  1856,  I  had  fifty  or  sixty  men 
on  the  ground  ready  to  lay  the  track;  I  commenced  at  War- 
ren, Illinois;  I  was  there  and  set  the  men  at  work;  about  one 
mile  of  the  road  is  in  Illinois,  the  rest  is  in  Wisconsin;  I  had 
the  control  of  the  road  until  it  was  finished;  when  it  com- 
menced running,  I  still  had  control  of  it;  Mr.  Temple  had 
charge  of  the  road  and  trains  for  me  until  February,  1857;  I 
then  changed  him  and  put  in  Mr.  Cobb,  who  managed  for  me 
until  August,  1857;  I  knew  Mr.  Coman  and  Mr.  Martin,  the 
trustees,  of  the  bondholders,  personally. 

In  August,  1857, 1  had  more  than  half  of  the  first  and  second 
mortgage  bonds  of  the  Mineral  Point  Railroad  Company,  and 
more  than  half  of  the  stock  of  the  company.  I  took  the  firsl 
mortgage  bonds,  amounting  to  $320,000,  in  part  payment  for 
building  the  road.  The  first  interest  coupons  on  the  first 
mortgage  bonds  became  due  July  1,  1856,  the  second,  January 
1, 1857,  and  the  third,  July  1, 1857  —  none  of  which  was  paid; 
in  consequence  of  the  default  in  the  payment  of  interest,  I 
communicated  with  the  trustees  about  taking  possession  of 
the  road;  this  was  in  the  latter  part  of  July,  1857,  and  I  then 
owned  about  $205,000  of  the  first  mortgage  bonds;  the  rest 
was  in  the  hands  of  parties  to  whom  I  had  sold  them,  and 
who  were  uneasy  on  account  of  not  getting  their  in- 
[140]  terest;  I  told  the  trustees,  that  as  I  was  the  heaviest 
bondholder,  they  had  better  wait  until  I  went  out  and 
learned  how  matters  stood ;  I  was  then  in  New  York ;  I  went 
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out  and  made  an  examination  about  the  middle  of  August, 
1S5T;  I  went  over  the  road,  looked  over  the  books  and  talked 
with  the  directors  of  the  road;  they  seemed  to  have  no  interest 
in  the  road ;  said  they  had  built  the  road,  and  somebody  else 
must  run  it;  Cobb  was  then  in  possession  of  the  road  under 
me;  I  made  inquiries  about  his  ability,  and  was  satisfied  with 
him,  and  then  delivered  the  road  to  him  and  directed  him  to 
hold  it  for  the  trustees,  against  the  company,  and  all  the  world; 
I  learned  also  that  suits  had  been  commenced  against  the  com- 
pany. I  went  back  to  New  York,  and  told  the  trustees  how 
matters  stood;  I  explained  to  them  what  I  had  done,  and 
recommended  Mr.  Cobb  as  a  suitable  person  to  represent  and 
act  for  them;  they  approved  of  what  I  had  done,  and  said 
they  would  send  out  the  papers  to  Mr.  Cobb ;  both  Mr.  Coman 
and  Mr.  Martin  approved  of  what  I  had  done. 

Mr.  Cobb  continued  to  hold  the  road  as  agent  for  the  trus- 
tees ;  he  made  his  reports  to  me,  as  he  had  done  before  under 
me,  and  I  placed  these  reports  before  the  trustees,  either  ver- 
bally, or  by  showing  the  report,  almost  every  month.  Towards 
the  last  part  of  the  time,  the  reports  were  made  to  the  attor- 
neys of  the  trustees,  who,  Mr.  Coman  said,  were  paid  for  at- 
tending to  the  business;  and  he  himself  declined  to  have 
much  to  do  with  it  personally,  unless  paid  for  it.  Cobb  con- 
tinued in  possession  as  agent  until  the  spring  of  1859,  when 
he  was  appointed  receiver,  and  took  possession  of  the  road  in 
that  capacity.  Prior  to  that  time,  he  had  reported  to  me,  and 
through  me,  to  the  trustees.  He  then  reported  to  the  attorneys 
of  the  trustees  directly.  I  have  been  familiar  with  the  busi- 
ness of  the  Mineral  Point  Kailroad  Company  for  five  or  six 
years.  The  company  has  never  had  possession  of  the  road. 
The  place  of  business  of  the  company  was  at  Mineral  Point, 
"Wisconsin;  I  think  the  law  so  required.  The  company  was 
organized  under  a  law  of  the  state  of  Wisconsin. 

The  charter  of  the  company  was  here  offered  in  evidence, 
and  sections  one  and  two  of  the  original  law,  and  section  iive 
of  an  amendment  thereto,  approved  March  7,  1853,  read  to  the 
.j™7- 
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Section  1  appoints  certain  persons  commissioners  to  open 
oooks  and  receive  subscriptions  to  the  capital  stock  of  the 
Mineral  Point  Railroad  Company,  and  provides  the  manner 
of  doing  it. 

Section  2  fixes  the  capital  stock  of  the  company,  amount  of 
shares,  and  provides,  that  when  one  thousand  shares  are  sub- 
scribed for,  and  five  dollars  paid  in  on  each  share,  the  subscrib- 
ers to  the  stock  and  their  associates,  etc.,  shall  be  a  cor* 
[141]  poration,  etc.,  under  the  name  and  style  of  the  Mineral 
Point  Railroad  Company,  with  all  the  usual  provisions 
and  incidents  of  a  corporation,  etc. 

Section  5  of  the  amendment  aforesaid  authorizes  said  com- 
pany in  its  corporate  capacity,  to  borrow  any  sum  of  money 
from  any  person  or  persons,  etc.,  at  any  rate  of  interest  that 
may  be  agreed  upon,  and  to  make,  execute  and  deliver  "  all 
necessary  writings,  notes,  bonds,  mortgages  or  other  papers 
and  securities,  in  amount  and  kind  as  may  be  deemed  expedient 
by  said  corporation,  in  consideration  of  said  loan,  or  in  the  dis- 
charge of  any  liability  incurred  in  the  construction,  etc.,  of 
its  road,  etc." 

I  have  had  desk  room  in  different  offices  in  New  York  city 
since  1856;  I  did  not  raise  money  on  the  paper  of  the  Mineral 
Point  Railroad  Company,  on  or  after  November,  1857.  In 
the  fall  of  1857,  I  took  to  New  York  some  paper  signed  by 
the  officers  of  the  Mineral  Point  Railroad  Company,  to  renew 
some  old  paper  of  the  company.  The  amount  may  have  been 
from  $65,000  to  $70,000.  Some  of  it  went  to  George  Acker- 
man.  I  think  he  filled  up  the  paper  in  his  own  handwriting; 
at  one  time  about  $8,000,  and  at  another  time  from  $25,000  to 
$30,000;  I  can't  now  tell  to  whose  order  those  drafts  were 
made;  I  have  not  seen  them  since  1857.  I  think  I  have  in- 
dorsed drafts  signed  by  Parley  Eaton.  I  know  nothing  of 
any  judgments  on  drafts  of  the  company  indorsed  by  me. 
Originally  I  let  Mr.  Acker  man  have  some  such  paper  to  be 
filled  up  by  him;  he  said  he  wanted  it  to  use.  I  let  him  have 
the  paper  above  referred  to,  to  renew  the  old  paper,  which  he 
had  taken  and  used.     I  did  not  borrow  a  dollar  of  Mr.  Aeker- 
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man  to  use  on  the  Mineral  Point  Railroad,  after  August, 
1857.  I  always  supposed  there  was  about  $30,000  of  the 
paper  in  his  hands ;  I  now  suppose  there  was  more  of  it.  My 
contract  with  the  Mineral  Point  Railroad  Company  is  not 
with  me;  I  think  it  is  at  Detroit. 

The  first  I  knew  of  the  proceedings  in  Wisconsin,  under 
which  Cobb  was  appointed  receiver,  was  by  letter  from  the 
trustees,  stating  that  they  had  been  called  upon  by  holders  of 
the  first  mortgage  bonds,  to  the  amount  of  $165,000,  to  com- 
nence  the  proceedings;  and  that  Foster  and  Thompson  of 
New  York  were  designated  as  attorneys.  They,  Messrs.  Fos- 
ter and  Thompson,  prepared  the  papers  and  sent  to  attorneys 
at  Janesville,  Wisconsin.  I  was  informed,  and  always  sup- 
posed, that  a  majority  of  the  bonds  were  represented  in  these 
proceedings. 

By  my  original  contract  I  was  to  have  possession  of  the 
road  until  September  1,  1857;  I  did  not  then  surrender 
the  road  to  the  company,  because  I  had  previously  de-  [142] 
livered  it  over  to  the  trustees;  from  February,  1857, 
till  August,  1857,  Cobb  reported  to  me  as  my  agent,  but  the 
expenses  were  larger  than  the  earnings  of  the  road;  I  think 
he  continued  to  send  me  monthly  statements  until  May,  1859, 
and  that  he  has  continued  to  send  me  a  synopsis  of  the  reports 
down  to  the  present  time;  the  company  never  did  run  the 
cars. 

In  September,  1856,  I  think  there  was  a  mile  of  the  road  in 
use,  and  the  cars  of  the  Illinois  Central  Railroad  Company 
ran  over  to  carry  iron;  in  November,  1856,  about  eight  miles  of 
road  was  done,  and  freight  was  conveyed  over  it  so  far  as  any 
was  offered ;  do  not  know  whether  anything  was  paid ;  in  June, 
L857,  both  freight  and  passengers  were  conveyed  over  the  road; 
I  supposed  they  were  charged  for;  my  directions  were  to  run 
the  road  and  collect  reasonable  pay. 

No  part  of  the  sinking  fund  was  ever  paid  in  by  the  com- 
pany ;  the  trustees  did  not  make  any  settlement  of  the  moneys 
in  the  hands  of  the  garnishee,  for  the  reason  that  the   com- 
panies were  understood  to  be  short  of  funds;  they  did  not 
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know  either  the  amount  in  the  hands  of  the  garnishee,  as  no 
statement  had  ever  been  made,  and  it  was  understood,  and 
supposed,  that  the  amount  accrued  was  not  sufficient  to  pay 
one  set  of  coupons;  it  was  generally  understood  that  no  money 
had  accrued  until  1858 ;  and  it  was  spoken  about  very  soon 
after  the  default  in  payment  of  interest  due,  in  July,  1858; 
and,  also,  there  was  some  talk  about  it  after  the  default  in 
January,  1858;  I  think  Mr.  Ooman  talked  of  coming  out  in 
1858 ;  but  it  was  ascertained  that  the  money  accumulated  was 
not  sufficient  to  pay  one  set  of  coupons;  he  said  he  must  be 
paid  for  coming,  and  upon  learning  the  fact,  he  did  not  come, 
but  left  it  with  the  attorneys  to  manage ;  the  garnishee  pro- 
ceedings in  Chicago,  and  some  proceedings  of  a  Mr.  Keep, 
who  was  a  creditor  of  the  company,  in  Wisconsin,  hastened 
the  foreclosure  proceedings. 

On  the  part  of  the  garnishee  and  claimants,  was  next  offered 
in  evidence,  an  act  of  the  legislature  of  the  state  of  Wiscon- 
sin, entitled  "  An  act  concerning  railroads,"  approved  Octo- 
ber 10,  1856,  and  sections  1,  2,  3,  and  4,  were  read  to  the  jury. 

Section  1  provides  that  any  railroad  company  may  borrow 
money  at  such  interest,  and  on  such  terms,  as  may  be  agreed 
upon;  and  may  execute  one  or  more  trust  deeds,  or  mort- 
gages, or  both,  as  occasion  may  require,  on  their  road,  etc.,  for 
the  amount  borrowed  or  owing  by  said  company,  and  may 
make  such  provisions,  in  such  deed  of  trust,  or  mortgages, 
for  pledging  or  transferring  their  railroad  track,  right  of  way, 
depot  grounds,  rights,  privileges,  franchises,  and  immunties, 
etc.,  in  any  manner  whatever,  as  security  for  any  bonds, 
[143]  debts,  or  sums  of  money  secured  by  such  trust  deeds 
or  mortages,  as  they  shall  think  proper;  and  further 
provides,  that  in  case  of  any,  sale  under  said  deed  of  trust  or 
mortgage,  the  purchaser  shall  acquire  and  exercise  all  the 
franchises,  etc.,  of  the  company,  and  may  organize  anew, 
under  the  same  or  any  other  name. 

Section  2  provides  that  the  rolling  stock  of  railroad  compa- 
nies shall  be  fixtures;  and  that  such  rolling  stock,  and  all 
subsequently  acquired  right  of  depot  grounds,  etc.,  shall  be 
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subject  to  the  lien  of  such  trust  deed  or  mortgage,  in  the 
same  manner  as  the  property  owned  by  the  company  at  the 
date  of  such  deed  or  mortgage.  That  such  deed  of  trust  or 
mortgage,  and  any  release  or  satisfaction  thereof,  may  be  re- 
corded in  office  of  secretary  of  state,  with  the '  same  effect  as 
though  recorded  in  the  several  counties  through  which  the 
railroad  passes;  and  such  record  shall  be  evidence  and  notice 
to  all  persons,  in  the  same  way  as  though  records  thereof  were 
made  in  the  counties. 

Section  3  provides  that  any  railroad  company  may  annu- 
ally, or  oftener,  as  its  board  of  directors  shall  deem  expedient, 
set  apart  and  appropriate  a  sum  of  money,  not  exceeding  fifty 
per  cent,  of  its  net  earning,  as  a  sinking  fund,  to  pay  off  or 
reduce  its  indebtedness  accruing  in  the  construction  of  its 
road,  etc.;  and  the  same  so  set  apart  shall  be  applied  in  re- 
tiring or  paying  off  its  bonds,  etc.,  as  its  board  of  directors 
shall  deem  expedient. 

Section  4.  "  That  all  mortgages  or  trust  deeds,  heretofore 
executed  by  any  railroad  company,  are  hereby  declared  to  be 
included  within  and  subject  to  the  provisions  of  this  act,  as 
fully  and  effectually  as  if  its  provisions  had  been  incorporated 
in  its  charter  prior  to  and  at  the  time  of  the  execution  of  said 
mortgages  and  trust  deeds.  Provided,  however,  that  such 
railroad  company  shall  first  accept  of  the  provisions  of  this 
act,  by  a  resolution  of  its  board  of  directors,  and  shall  cause 
a  copy  thereof,  under  the  certificate  of  its  secretary,  with  the 
corporate  seal  attached  thereto,  to  be  filed  in  the  office  of  the 
secretary  of  state." 

There  is  a  further  provision  in  this  section,  that  it  shall  not 
affect  any  liens  upon  the  property  of  railroad  companies  ac- 
quired subsequently  to  the  execution  of  their-  mortgages  or 
deeds  of  trust,  and  prior  to  their  acceptance  of  the  provisions 
of  this  act  and  the  filing  of  such  acceptance  in  the  office  of 
the  secretary  of  state. 

The  next  evidence  introduced  on  the  part  of  the  garnishee 
and  claimants  wan  an  exemplification,  under  the  great  seal  of 
the  state  of  Wisconsin,  of  a  resolution  of  the  board  of  direct- 
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ors  of  the  Mineral  Point  Railroad  Company,  passed  June  6, 
185T,  accepting  the  provisions  of  the  act  of  October  10,  1856, 
above  set  forth,  and  of  the  certificate  of  the  secretary  of  said 
company,  under  the  seal  of  the  company  attached,  the 
[144]  secretary  of  state  certifying  that  the  same  was  filed  in 
his  office,  June  8,  1857,  and  duly  recorded  in  the  book 
kept  for  that  purpose. 

The  garnishee  and  claimants  next  offered  in  evidence,  and 
read  to  the  jury,  original  deed  of  further  assurance,  dated 
June  6,  1857,  executed  by  the  Mineral  Point  Railroad  Com- 
pany, to  Martin  and  Coman,  which  is  set  out  in  the  answer  of 
the  garnishee  as  "  Exhibit  C." 

The  plaintiff  then  offered  in  evidence,  transcripts  of  two 
judgments  in  the  supreme  court  of  New  York,  against  the 
Mineral  Point  Railroad  Company,  one  in  favor  of  William 
Menzies,  and  the  other  in  favor  of  George  Ackerman,  pur- 
porting to  have  been  upon  certain  obligations  of  the  said 
company,  made  by  Luther  Beecher,  vice  president  of  said 
company,  and  indorsed  by  him. 

The  foregoing  is  all  the  evidence;  and  the  counsel  for  the 
garnishee  and  claimants  thereupon  asked  the  court  to  instruct 
the  jury  as  follows: 

1.  That  if  the  jury  believe,  from  the  evidence,  that  the 
funds  in  question,  alleged  to  be  in  the  hands  of  the  garnishee, 
the  Galena  and  Chicago  Union  Railroad  Company,  accumu- 
lated under  and  arose  out  of  the  contract  made  by  and  be- 
tween the  Mineral  Point  Railroad  Company,  of  the  one  part, 
and  the  Galena  and  Chicago  Union  Railroad  Company,  and 
the  Illinois  Central  Railroad  Company,  parties  of  the  other 
part,  bearing  date  the  10th  day  of  October,  1853,  and  given 
in  evidence.  And  if  the  jury  also  believe,  from  the  evidence, 
that  the  Mineral  Point  Railroad  Company  made  default  in 
the  payment  of  interest,  provided  to  be  paid  in  and  by  the 
deeds  of  trusts  to  Coman  and  Martin,  set  out  in  the  answer 
of  the  garnishee  and  given  in  evidence,  or  made  default  in 
the  sinking  fund  also  provided  for  in  said  trust  deeds;  and 
that  such  default  occurred  prior  to  September,  1857;  and  that 
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the  trustees,  Martin  and  Coman,  by  reason  of  such  default, 
took  possession  of  the  road  and  property  of  said  Mineral 
Point  Railroad  Company,  under  said  deeds,  and  continued 
such  possession  during  all  the  time  when  the  funds  in  ques- 
tion were  accumulating,  then  the  jury  will  find  the  right  to 
said  money  in  the  said  Martin  and  Coman,  and  that  there  is 
nothing  due  from  the  said  garnishee  to  the  Mineral  Point 
Railroad  Company. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  money  in 
controversy  accrued  under  the  contract  between  the  Mineral 
Point  Railroad  Company,  and  the  Galena  and  Chicago  Union 
Railroad  Company,  and  the  Illinois  Central  Railroad  Com- 
pany, whilst  the  Mineral  Point  Railroad  was  in  the  posses- 
sion of  and  operated  by  Martin  and  Coman,  or  their  agents, 
in  pursuance  of  the  power  conferred  on  them  by  the 
deeds  offered  in  evidence,  then  said  money  belonged  to  [145] 
the  said  Martin  and  Coman,  and  the  jury  must  find  the 
issues  on  the  interpleader  for  them. 

3.  If  the  jury  believe,  from  the  evidence,  that  Martin  and 
Coman  took  possession  of  the  Mineral  Point  railroad  in  July 
or  August,  1857,  in  pursuance  of  the  deeds  of  trust  offered  in 
evidence,  arid  on  account  of  default  in  the  payment  of  the  in- 
terest on  the  bonds  secured  by  said  deeds,  then,  whilst  they  so 
remained  in  possession  and  use  of  said  road,  the  earnings 
thereof  bolonged  to  said  Martin  and  Coman,  to  be  applied  by 
them  in  pursuance  of  said  deeds. 

4.  If  the  jury  believe,  from  the  evidence,  that  the  funds 
garni sheed,  and  in  question,  are  a  part  of  the  $56,000  guaran- 
tied fund  mentioned  in  the  deed  of  trust  given  in  evidence, 
then  the  jury  are  instructed  that  such  deed  of  trust  is  effectual 
i  n  law  to  transfer  the  right  to  said  fund  to  Martin  and  Coman, 
the  grantees  in  said  deed. 

5.  It  was  not  necessary  that  the  garnishee  should  be  notified 
of  the  assignment  of  the  money  in  its  hands,  before  the  ser- 
vice of  the  process  upon  it,  in  order  to  make  such  assignment 
effectual  against  the  plaintiff. 

6.  The  plaintiff,  by  his  garnishee  proceedings,  only  acquires 
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the  rights  of  the  defendant,  the  Mineral  Point  Railroad  Com- 
pany, in  or  upon  the  money  or  property  in  the  hands  or  pos- 
session of  the  garnishee ;  and  if  the  jury  believe,  from  the 
evidence,  that  the  money  in  controversy  had  been  transferred 
by  the  Mineral  Point  Railroad  Company,  so  as  to  vest  in  the 
claimants,  Martin  and  Coman,  the  equitable  right  to  it,  as 
against  the  Mineral  Point  Railroad  Company,  before  the  ser- 
vice of  process  in  this  case,  then  they  must  find  for  the  claim- 
ants upon  the  interpleader,  and  in  favor  of  the  garnishee. 

7.  An  absolute  assignment  of  money,  in  the  hands  of  third 
persons,  is  an  authority  to  the  assignee  to  receive  the  money 
so  assigned. 

8.  It  was  not  necessary  for  the  claimants  in  their  inter- 
pleader to  set  out  the  title  by  which  they  claimed  the  money 
in  controversy,  and  having  claimed  the  money  generally,  they 
may  establish  their  right  to  it  by  any  competent  testimony 
showing  such  right. 

9.  The  jury  are  instructed,  that  no  written  authority  was 
needed  to  constitute  Mr.  Cobb  the  agent  of  Martin  and  Co- 
man;  and  if  the  jury  believe,  from  the  evidence,  that  Luther 
P>eecher,  having  possession  of  the  Mineral  Point  Railroad 
as  contractor,  in  July  or  August,  1857,  and  at  the  same 
time  being  a  holder  of  the  bonds  of  the  Mineral  Point  Rail- 
road Company,  secured  by  the  deed  in  evidence,  delivered 

said  road  to  Mr.  Cobb,  for  the  trustees,  in  said  deed, 
[146]    and  the  said  trustees,  on  being  advised  thereof,  imme- 
diately ratified    and   approved  of  said   Beecher's  acts 
in  the  premises,  then  the  appointment  of  said  Cobb,  so  made  jj 
and  ratified,  was  equivalent  to  an  actual  original  appointment  < 
by  said  trustees. 

10.  The  deed  of  trust  offered  in  evidence,  conveyed  to  the 
trustees  the  contract  with  the  Galena  and  Chicago  Union  Rail- 
road Company,  and  the  Illinois  Central  Railroad  Company, 
offered  in  evidence,  and  all  indebtedness  of  said  companies 
under  it  in  trust  for  the  purposes  specified  in  said  deed. 

11.  The  word  "  premises,"  as  used  in  the  clause  of  the  deed 
of  January  1,  1856,  conferring  the  power  to  take  possession 
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and  sell,  upon  the  trustees,  included  all  the  property  described 
in  the  granting  clause  of  the  deed,  and  does  not  mean  simply 
the  railroad  and  rolling  stock  of  the  company. 

The  court  gave  the  6th,  7th,  8th,  9th,  10th  and  11th  instruc- 
tions, but  refused  the  1st,  2d,  3d,  4th  and  5th  instructions 
aforesaid;  and  to  the  refusal  of  said  last  mentioned  instruc- 
tions, the  garnishee  and  claimants  respectively  excepted. 

The  court,  of  its  own  motion,  then  gave  the  following  in- 
structions to  the  jury: 

1.  The  jury  are  instructed  by  the  court  that,  assuming  that 
by  the  terms  of  the  trust  deeds  in  evidence,  the  income  deriv- 
able under  the  contract  with  the  Galena,  and  Illinois  Central 
Railroads,  passed  to  the  trustees,  Martin  and  Coman,  yet  it 
nevertheless  passed  subject  to  the  right,  on  the  part  of  the 
Mineral  Point  Railroad  Company,  to  collect,  receive  and  dis- 
pose of  any  moneys  due,  or  to  grow  due,  under  said  contract; 
and  the  court  instructs  the  jury,  as  matter  of  law,  that  an  as- 
signment of  a  debt  or  chose  in  action,  or  other  property,  with 
a  reservation  to  the  party  making  the  assignment,  to  collect, 
receive  or  sell  the  same,  is  a  fraud  at  law;  and  that  nothing 
passes  by  it,  as  against  attaching  creditors,  unless  actual  pos- 
session of  the  debt  is  obtained  by  the  assignee  under  his  deed 
or  notice  to  the  debtor,  that  the  right  of  the  assignor  to  con- 
trol the  debt  has  ceased  by  virtue  of  the  deed,  before  the  ser- 
vice of  the  process  upon  the  garnishee. 

2.  And  therefore,  if  the  jury  find,  from  the  evidence,  there 
was  a  default,  but  that  no  possession  was  taken  under  the  deed 
by  the  trustees,  or  the  debt  in  anywise  reduced  to  possession 
by  them  till  after  the  service  of  the  garnishee  process  in  this 
cause,  then  they  will  find  that  the  property  in  the  said  debt 
was  subject  to  the  process,  and  that  the  trustees  acquired  no 
rights  by  the  deed  as  against  attaching  creditors  of  the  Min- 
eral Point  Railroad  Company. 

3.  And  the  court  further  instructs  the  jury,  that  if  they 
find,  from  the  evidence,  that  the  trustees  actually  took 
possession  under  the  trust  deed,  before  the  service  of    [147] 
the  process  upon  the  garnishee,  but  that  no  notice  was 
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given  to  the  Galena  Eailroad  of  such  possession,  and  that  by 
reason  of  default  in  the  payment  of  the  interest  or  principal 
of  the  bonds  secured  by  the  trust  deed,  the  said  Mineral  Point 
Railroad  Company  had  ceased  to  have  any  right  to  control  o^ 
collect  any  money  due  to  it,  then  the  jury  will  find  that  the 
said  debt  was  subject  to  the  plaintiff's  claim,  in  the  hands  of 
the  Galena  Eailroad,  and  that  the  trustees  have  no  right  as 
against  them. 

To  the  giving  of  said  instructions,  and  each  of  them,  the 
garnishee  and  claimants  separately  excepted. 

The  jury  retired  to  consider  their  verdict,  and  returned  for 
further  instructions,  and  were  thereupon  further  instructed  by 
the  court  as  follows: 

"  Under  the  third  of  the  instructions,  entitled  '  by  the  court,' 
the  jury  must  find  that  actual  notice  was  given  by  the  trustees 
of  their  possession  and  of  their  rights  under  the  deed,  not  in 
writing  merely,  but  notice  by  an  agent  would  be  sufficient. 
Mere  possession  of  the  road,  unaccompanied  by  any  other  act 
to  show  notice,  would  not  be  sufficient." 

To  the  giving  of  said  instruction,  the  garnishee  and  claim- 
ants respectively  excepted. 

Assignment  of  errors  by  Galena  and  Chicago  Union  Rail- 
road Company. 

1.  The  court  erred  in  refusing  the  first,  second,  third, 
fourth  and  fifth  instructions,  and  each  of  them,  asked  on  be- 
half of  the  said  company. 

2.  The  court  erred  in  giving  to  the  jury  the  instructions 
numbered  first,  second  and  third,  entitled  "  by  the  court." 

3.  The  court  erred  in  giving  his  fourth  and  last  instruction 
to  the  jury. 

4.  The  court  erred  in  overruling  the  motion  of  said  Galena 
and  Chicago  Union  Eailroad  Company,  to  set  aside  the  ver- 
dict of  the  jury,  and  for  a  new  trial. 

5.  The  court  erred  in  rendering  judgment  against  said  com- 
pany. 

Assignment  of  errors  by  Coman  and  Martin: 
1.  The  court  erred  in  refusing  the  first,  second  and  third 
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instructions,  and  each  of  them,  asked  for  on  behalf  of  said 
claimants. 

2.  The  court  erred  in  giving  the  fourth  and  last  instruction 
to  the  jury. 

3.  The  court  erred  in  overruling  the  motion  of  said  claim- 
ants, Martin  and  Coman,  to  set  aside  the  verdict,  and  for  a 
new  trial. 

4.  The  court  erred  in  rendering  judgment  against  the 
claimants,  Martin  and  Coman,  and  in  favor  of  the  plaintiff 
below. 

Scates,  McAllister  dk  Jewett,  attorneys  for  all  the  [148] 
appellants. 

E.  S.  Smith  and  E.  A.  Storrs,  for  appellee. 

Walker,  J.  The  money  sought  in  this  case  to  be  sub- 
jected to  the  garnishee  process  was  accumulated  after  the  or 
der  of  the  directors,  in  January,  1856,  appropriating  the 
$56,000  guarantied  to  them  by  garnishee  and  the  Illinois  Cen- 
tral Railroad  Company,  for  the  payment  of  the  interest,  and  a 
sinking  fund  for  the  payment  of  the  bonds  secured  by  the 
mortgage,  or  deed  of  trust,  to  Martin  and  Coman.  And  it 
was  earned  by  the  road,  and  became  due  to  the  defendant  be- 
low, after  the  execution  of  the  deed  of  trust ;  and  if  it  was 
embraced  in  and  passed  by  that  instrument,  then  it  was  prop- 
erly the  money  of  the  trustees  for  the  use  of  the  bondholders, 
and  the  garnishee  should  have  succeeded.  "Whilst,  if  that 
fund  did  not  pass  by  that  instrument,  or  its  appropriation  for 
the  payment  of  the  interest  on  the  bond  was  in  operation,  the 
finding  of  the  jury  was  fully  warranted. 

It  appears  from  the  evidence,  that  the  road  during  the  time 
this  fund  was  accumulating  was  in  the  possession  and  control 
of  Martin  and  Coman,  by  Cobb,  their  agent.  Under  the  res- 
olution of  the  board  appropriating  this  fund  to  the  payment 
of  interest  upon  the  bonds  held  by  Martin  and  Coman,  fol- 
lowed by  their  possession  of  the  road,  and  their  receipts  of 
the  funds,  there  could  be  no  question  that  they  would  be  en- 
titled to  retain  this  fund,  and  to  apply  it  according  to  the  pro- 
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vision  of  their  deed  of  trust.  And  as  the  garnishee  can  avail 
himself  of  any  equities  that  may  exist,  to  exonerate  him  from 
paying  the  money,  if  it  can  be  made  to  appear  that  Martin 
and  Coman  had  an  equitable  right  to  this  fund,  it  would  con- 
stitute a  complete  defense  against  the  garnishee  process.  In 
this  case,  it  would  seem  that  the  right  of  Martin  and  Coman 
to  recover  against  the  garnishee  was  complete,  both  at  law  and 
in  equity.  An  action  for  money  had  and  received  could  no 
doubt  have  been  maintained,  or  it  could  have  been  recovered 
on  a  bill  in  equity.  It  was  pledged  to  their  use,  and,  when  re- 
ceived in  equity,  became  theirs.  And  if  their  remedy  was 
complete  for  its  recovery,  appellee  could  not  have  the  right 
also  to  sue  and  recover  the  same  fund;  if  so,  it  would  render 
the  garnishee  liable  to  a  recovery  by,  and  to  a  payment  of  the 
same  fund  to  both  parties. 

But  even  should  we  be  incorrect  in  this  conclusion,  the  gar- 
nishee had  a  full  and  complete  defense  under  the  deed  of  trust. 
The  defendant  below,  before  this  fund  accrued,  by  its  deed 
to  Martin  and  Coman,  had  conveyed  to  them,  to 
[149]  secure  the  payment  of  the  principal  and  accruing  inter- 
est on  their  bonds,  all  of  its  corporate  property,  tolls, 
incomes,  issues,  profits,  rights,  credits,  and  franchises.  Now, 
this  fund  must  unquestionably  be  an  income  of  this  road.  It 
was  not  a  fund,  then,  accumulated  and  in  possession  of  the 
company.  It  came  to  them  after  the  mortgage  was  executed, 
and  was  as  much  an  income  as  if  it  had  been  produced  by  the 
earnings  of  the  road  in  any  other  mode.  It  is  true  that  there 
is  a  reservation  in  the  mortgage,  that  the  mortgagors  should 
have  the  right  to  collect  money  due  on  subscription,  or  other- 
wise. But  there  is  no  pretense  that  this  controversy  was  for 
money  due  on  stock  subscriptions.  It  is,  however,  insisted, 
that  as  the  reservation  was  for  the  collection  of  money  due 
otherwise  than  for  subscriptions,  that  this  fund  was  not  in- 
cluded in  the  property  thus  pledged.  This  could  not  have 
been  the  design  of  the  parties,  however  the  income  and  profits 
had  been  expressly  enumerated,  and  this  sum  was  not  then 
due.  But  the  parties  must  have  designed  to  reserve  the  right 
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to  the  mortgagors  to  collect  money  due  on  stock  subscriptions, 
tnd  such  other  accounts  or  contracts  as  had  not  been  enumer- 
ated in  the  deed.  This  construction  would  seem  to  be  the 
reasonable  and  natural  intention  of  the  parties,  and  frees  the 
reservation  from  all  doubt  and  uncertainty,  whilst  the  other 
would  leave  it  uncertain  as  to  the  intention  of  the  parties. 
This  was  not,  then,  a  debt,  nor  was  the  money  due,  but  it  was 
earned  and  produced  by  the  use  of  the  road  after  the  mort- 
gage was  executed,  and  could  not  have  been  designed  to  be 
embraced  in  the  reservation  or  exception. 

This  fund  was  produced  by  the  agreement  between  defend- 
ant below  and  the  appellant  and  the  Illinois  Central  Railroad 
corporation,  and  grew  out  of  the  transportation  of  freight  and 
passengers  by  defendant  below,  in  pursuance  of  the  agreement. 
tiy  this  arrangement,  a  large  portion  of  the  income  of  the  road 
was  produced,  and  it  was  in  the  nature  of  income  on  freights, 
and  not  of  indebtedness.  These  other  companies  were  not 
owing  the  defendant  anything  at  the  time,  and  if  they  were, 
that  indebtedness  did  not  pass  under  the  mortgage,  but  only 
the  future  increase.  Then,  if  the  interest  was  not  paid  upon 
these  bonds  as  it  fell  due,  and  the  evidence  seemed  to  show 
that  it  was  not,  this  fund  was  liable  under  the  mortgage  for 
its  payment,  and  Martin  and  Coman  had  a  right  to  recover 
and  so  appropriate  it.  The  court  erred,  therefore,  in  refusing 
to  give  appellants'  first,  second,  third  and  fourth  instructions. 
The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


Samuel  G.  Smith,  Appellant,  vs.  Nicholas  Maeo,  Ap-    [150] 

pellee. 

Appeal  from  La  Salle. 

1.  Prior  to  the  amendatory  act  of  1857,  the  homestead  might  be  sold  under 

a  power  of  sale  in  a  mortgage. 

2.  The  homestead  is  protected  from  a  forced  sale  by  judicial  process,  but 

not  from  any  other  kind  of  sale.    A  formal  release  or  waiver  is  neces 
sary  to  subject  it  to  a  forced  sale. 
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This  was  an  action  of  ejectment,  commenced  by  appellee 
against  appellant,  to  recover  the  possession  of  lots  one,  two, 
three,  four,  seven  and  eight,  in  block  sixty-four,  Ninawa  Ad- 
dition to  city  of  Peru,  at  the  February  term,  A.  D.  1861.  By 
consent  of  parties  a  jury  was  waived,  and  the  cause  submitted 
to  the  court  for  trial,  upon  the  declaration  (which  is  in  the 
usual  form),  and  the  plea  of  general  issue. 

The  plaintiff  offered  in  evidence  a  certain  indenture  of  mort- 
gage, in  the  words  and  figures  following: 

"This  indenture,  made  this  second  day  of  March,  A.  D. 
1853,  by  and  between  Samuel  Gr.  Smith  and  Mary  A.  Smith, 
of  the  city  of  Peru,  in  the  state  of  Illinois,  parties  of  the  first 
part,  and  Alexander  Cruikshank,' of  said  city  of  Peru,  party 
of  the  second  part,  witnesseth,   That  the  parties  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  fifteen  hundred 
dollars,  received  to  their  full  satisfaction,  of  the  said  Alexan- 
der Cruikshank,  the  receipt  of  which  is  hereby  acknowledged, 
do  hereby  give,  grant,  bargain  and  sell  to  the  said  Alexander 
Cruikshank,  and  his  heirs  and  assigns,  forever,  the  following 
described  real  estate,  situate  in  the  county  of  La  Salle  and 
state  of  Illinois,  and  known  as  lots  one,  two,  three,  four,  seven 
and  eight,  in  block  sixty-four  (1,  2,  3,  4,  7,  and  8,  block  64), 
and  the  west  half  of  block  ten,  in  block  one  hundred  and  fifty- 
one  (W.  i  lot  10,  block  151),  all  in  the  town  plat  of  Ninawa, 
otherwise  known  as  the  Ninawa  Addition  to  the  town  of  Peru. 
To  have  and  to  hold  the  same  to  the  said  Alexander  Cruik- 
shank, and  to  his  heirs  and  assigns,  in  trust,  as  hereinafter  ex- 
pressed, that  is  to  say:  Whereas,  the  said  Samuel  G.  Smith  is 
now  indebted  to  the  said  Alexander  Cruikshank  for  advances 
and  discounts  of  money  to  the  said  Samuel  by  the  said  Alex- 
ander; and  whereas  it  is  contemplated  by  the  parties  that  the 
said  Alexander  Cruikshank  may  hereafter,  and  for  such  length 
of  time  as  may  be  agreeable  to  both  parties,  and  from  time  to 
time,  at  such  times  as  may  be  mutually  convenient  and  desira- 
ble, make  loans  of  money  to  said  Smith,  or  advancements  for 
his  account  upon  the  checks,  notes,  drafts  or  other  evi- 
[151]    dences  of  indebtedness  of  said  Smith,  whether  as  ma- 
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ker,  acceptor,  drawer  or  indorser,  for  such  sums  as  may 
be  mutually  agreed  upon,  but  the  whole  sum  so  loaned  or  ad- 
vanced and  remaining  unpaid  at  any  one  time,  not  to  exceed 
fifteen  hundred  dollars,  upon  the  faith  of  the  security  hereby 
created.  E"ow,  therefore,  if  any  of  the  indebtedness  now  ex- 
isting as  aforesaid,  or  any  of  the  indebtedness  that  may  be 
hereafter  contracted  by  the  said  Smith  to  the  said  Cruikshank 
as  hereinbefore  contemplated,  or  any  part  of  such  indebted- 
ness, shall  become  due,  and  be  unpaid  and  remain  due  and 
unpaid  for  the  period  of  sixty  days,  the  said  Alexander  Cruik- 
shank, his  heirs  or  assigns,  may,  at  any  time  thereafter,  whilst 
any  such  indebtedness  remains  due  and  unpaid,  at  his  or  their 
own  option,  sell  said  real  estate,  or  any  part  thereof,  at  public 
sale  to  the  highest  bidder  for  cash,  at  the  office  of  said  Cruik- 
shank or  other  public  place  in  the  city  of  Peru,  he  or  they 
first  giving  twenty  days'  public  notice  of  the  time  and  place 
of  such  sale  by  publication  in  a  newspaper  of  said  city.  And 
upon  such  sale,  said  Cruikshank,  or  his  representatives,  shall 
make,  execute  and  deliver  to  the  purchaser  a  good  and  suffi- 
cient deed  or  deeds  of  conveyance  of  the  property  so  sold,  and 
which  deed  or  deeds  shall  operate  as  a  full  and  complete  con- 
veyance of  the  premises,  so  that  neither  of  the  parties  of  the 
first  part,  or  any  other  person  claiming  by,  through,  or  under 
them  or  either  of  them  (except  under  this  conveyance),  shall 
have  any  right,  title  or  interest,  legal  or  equitable  therein. 
And  the  moneys  arising  from  such  sale  shall  be  applied,  first, 
in  payment  of  all  reasonable  expenses  and  charges  arising  in 
the  premises;  second,  upon  the  indebtedness  of  said  Samuel 
G.  Smith,  as  hereinbefore  contemplated,  to  said  Cruikshank, 
until  the  whole  of  such  indebtedness,  with  interest  and  costs, 
be  fully  satisfied ;  and  lastly,  to  pay  over  to  the  said  Samuel 
Gr.  Smith,  or  his  proper  representatives,  any  remaining  pro- 
ceeds of  such  sale.  It  is  expressly  understood  and  agreed, 
that  at  any  such  sale  the  said  Alexander  Cruikshank,  or  any 
other  person  or  persons  in  his  behalf,  may  become  the  pur- 
chaser, if  the  highest  bidder.  It  is  further  agreed  and  prom- 
ised that  at  any  time  hereafter  when  the  said  Samuel  G-.  Smith, 
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or  his  representatives,  shall  have  fully  paid  up  all  indebted- 
ness now  existing  or  hereafter  created,  as  hereinbefore  men- 
tioned or  contemplated,  with  interest,  and  all  reasonable  costs 
and  charges  in  the  premises,  then  and  upon  his  so  doing,  he 
or  his  representatives,  at  his  or  their  option,  shall  be  entitled 
to  demand  and  receive,  at  his  or  their  proper  cost  or  charges,, 
a  deed  of  release  from  the  said  Alexander  Cruikshank,  or  his 
heirs  or  assigns,  free  from  any  incumbrance  created  by  said 
Cruikshank,  or  those  claiming  under  him.  And  the  said 
[152]  parties  of  the  first  part,  for  themselves,  their  heirs,  ex- 
ecutors, administrators  and  assigns,  do  hereby  covenant 
to  and  with  the  said  party  of  the  second  part,  his  heirs,  exec- 
utors, administrators  and  assigns,  that  theyi  are  well  seized 
of  the  premises  above  conveyed,  as  of  a  good  and  indefeasible 
estate,  in  fee  simple ;  that  said  premises  are  free  from  all  in- 
cumbrance except  a  mortgage  upon  said  lots  in  block  sixty- 
four  to  John  Carle  &  Co.,  for  six  hundred  dollars,  and  upon 
said  west  half  of  lot  10,  block  151,  to  the  trustees  of  schools 
for  town  33  north,  range  1  east  of  third  principal  meridian, 
for  nine  hundred  and  thirty-five  dollars,  and  that  they  wil] 
forever  warrant  and  defend  said  premises  against  all  lawf u? 
claims  and  demands  whatsoever.  In  witness  whereof,  the  said 
parties  of  the  first  part  have  hereunto  set  their  hands  and  seals, 
the  day  and  year  first  above  written;  interlineations  authoriz- 
ing neirs  and  assigns  to  sell  and  convey,  made  before  signing. 

"  S.  G.  Smith,     [seal.] 
"  M.  A.  Smith,     [seal.] 
"  State  of  Illinois — La  Salle  County  —  ss. 

"  On  this  2d  day  of  March,  1853,  before  the  undersigned 
authority,  personally  appeared  Samuel  G.  Smith,  to  me  per- 
sonally known  to  be  the  person  whose  name  is  subscribed  to 
the  above  deed,  as  having  executed  the  same,  and  acknowledged 
that  he  had  freely  executed  the  same,  for  the  uses  and  purposes 
therein  expressed.  And  Mary  A.  Smith,  wife  of  the  said  Sam- 
uel G.  Smith,  to  me  personally  known  to  be  the  person  whose 
name  is  subscribed  to  the  same  deed,  appeared  before  me,  and 
was  by  me  made  acquainted  with  tho  <vmtents  of  the  same, 
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and  examined  separate  and  apart  from  her  said  husband, 
whether  she  executed  the  said  deed,  and  relinquished  her  dower 
to  the  lands  and  tenements  therein  mentioned,  voluntari- 
ly, freely,  and  without  compulsion  of  her  said  husband,  and 
acknowledged  that  she  executed  the  same,  and  relinquished 
her  dower  in  the  lands  and  tenements  therein  mentioned,  vol- 
untarily, freely,  and  without  compulsion  of  her  said  husband. 

"Waeeen  Brown,     [seal.] 
"  Justice  of  the  Peace" 

The  defendant,  by  his  attorney,  objected  to  the  introduction 
of  said  indenture,  upon  the  ground  that  it  was  signed  by  S.  Gr. 
Smith,  and  not  by  the  defendant  Samuel  G.  Smith.  The  court 
overruled  the  objection,  and  permitted  said  indenture  to  be 
read  in  evidence;  and  the  defendant  duly  excepted. 

Plaintiff  then  called  William  Chumasero,  who  testified: 
As  attorney  for  Cruikshank,  he  did,  on  December  15,  1859,  at 
11  o'clock  a.  m.,  at  the  south  door  of  the  city  hall,  in  the  city 
of  Peru,  sell  the  real  estate  described  in  said  mortgage,  to 
Nicholas  Marc,  he  being  the  highest  and  best  bidder 
therefor,  for  $693.93;  that  lot  1  sold  for  $99.98;  lots  2  [153] 
and  3,  for  $150  each;  lots  4  and  7,  for  $99.98  each; 
and  lot  8,  for  $99.99;  said  lots  were  sold  separately;  some 
other  persons  were  present  at  sale;  not  certain  whether  any 
one  bid  but  Marc;  the  indebtedness  due  on  said  mortgage  at 
the  time  of  sale,  consisted  of  notes  and  checks,  and  were  in 
my  hands  for  collection ;  the  amount  the  lots  sold  for  em- 
braces costs  of  advertising  and  attorney's  fees,  and  all  expenses 
attending  the  sale.  Before  the  sale  I  called  on  Smith;  told 
him  1  had  been  instructed  by  Cruikshank  to  advertise  and 
sell  upon  said  mortgage;  showed  him  the  notes  and  insurance 
receipt  which  Cruikshank  held  against  him,  and  to  collect 
which  I  had  been  instructed  to  sell  under  the  mortgage. 
Smith  admitted  said  notes,  check  and  insurance  receipt  to  be 
correct;  and  that  they  were  advances  made  upon  said  mort- 
gage by  Cruikshank  to  him  (Smith).  Here  witness  was 
shown  said  notes  and  checks,  which  he  identified.  Defend- 
ant objected  to  witness  stating  his  conclusion  as  to  what  Smith 
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admitted,  but  that  lie  should  give  the  language  or  substance 
thereof  used  by  Smith.  Witness  then  repeated  that  he  could 
not  give  Smith's  language  from  recollection,  but  that  he  ad- 
mitted that  the  notes,  etc.,  were  correct,  and  were  advances 
made  by  Cruikshank  to  him  under  said  mortgage. 

Plaintiff  then  offered  in  evidence  notice  of  the  sale  of  said 
premises,  to  which  defendant  objected^  on  the  ground  that 
there  was  a  variance  between  the  description  of  the  lands  de- 
scribed in  the  mortgage  and  in  the  notice;  the  court  overruled 
the  objection,  and  defendant  excepted.  The  notice  was  then 
put  in  proof. 

"  Mortgage  Sale.  —  Whereas,  Samuel  G.  Smith,  and  Mary 
A.  Smith,  his  wife,  did,  on  the  2d  day  of  March,  A.  D.  1853, 
execute  under  their  hands  and  seals,  and  deliver  to  the  under- 
signed, Alexander  Cruikshank,  a  certain  mortgage  deed,  with 
power  to  make  sale  of  the  following  described  property,  viz:  lots 
numbers  one  (1),  two  (2),  three  (3),  four  (4),  seven  (7)  and  eight 
(8),  in  block  number  sixty-four  (64),  in  the  Ninawa  Addition 
to  the  town  (now  city)  of  Peru,  in  the  county  of  La  Salle  and 
state  of  Illinois,  which  said  mortgage  was  filed  for  record  in 
the  recorder's  office  of  La  Salle  county,  on  the  7th  day  of 
March,  A.  D.  1853,  and  recorded  in  book  32,  page  16,  and 
which  said  mortgage  was  executed  as  aforesaid,  to  secure  the 
payment  of  certain  sums  of  money  at  that  time  due  and  owing, 
from  said  S.  G.  Smith,  to  said  Alexander  Cruikshank,  and 
such  indebtedness  as  might  be  thereafter  contracted  by  said 
Smith  to  said  Cruikshank,  for  advances  and  discounts  of 
money,  etc.,  to  be  thereafter  made  by  said  Cruikshank  to  said 

Smith,   and    on   which   is   now   due   and    owing   the 
[154]    sum  of  about  six  hundred  and  sixty  dollars  of  principal 

and  interest;  and  whereas,  default  has  been  made  in 
the  payment  thereof,  by  the  said  S.  G.  Smith,  and  the  same 
still  remaining  due  and  unpaid.  Now  therefore,  by  virtue  of 
the  power  in  said  mortgage  contained,  I  shall  proceed  to  sell 
the  said  premises  above  described,  with  all  right,  interest  or 
claim  whatsoever,  in  law  or  equity,  of  the  said  Samuel  G. 
Smith  and  Mary  A.,  his  wife,  in  and  to  the  same,  at  public  auc- 
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lion,  at  the  south  door  of  the  city  hall,  in  the  city  of  Peru 
aforesaid,  on  the  15th  day  of  December,  A.  D.  1859,  between 
the  hours  of  10  o'clock  a.  m.,  and  4  o'clock  p.  m.,  to  the  higll- 
est  and  best  bidder  for  cash,  for  the  purpose  in  said  mortgage 
deed  expressed.  Alex.  Cruikshaotv, 

"  Dated,  Peru,  Nov.  io,  1859,  Mortgagee." 

To  this  notice,  the  printer's  certificate  of  publication  is  at- 
tached. 

The  defendant  waived  all  objection  that  the  testimony  of 
the  publisher  was  not  offered  in  place  of  his  certificate. 

Plaintiff  offered  in  evidence  the  notes,  checks,  insurance 
receipt,  identified  as  aforesaid  by  witness  Chumasero,  to  which 
defendant  objected,  on  the  ground  partially,  that  there  was 
not  sufficient  evidence  that  the  consideration  of  said  notes, 
«stc,  were  advances  made  upon  said  mortgage,  and  that  such 
advances  could  not  be  proven  by  parol.  The  court  overruled 
the  objection,  and  defendant  excepted. 

Chumasero  further  testified :  he  was  acquainted  with  the 
handwriting  of  Alexander  Oruikshank;  that  the  signature  to 
the  deed  now  shown  him  was  in  said  Cruikshank's  handwriting; 
said  deed  was  signed  in  witness'  presence.  Plaintiff  then 
offered  in  evidence  said  deed  from  Oruikshank  to  Marc;  de- 
fendant objected,  for  the  reason  that  there  was  no  proof  of  the 
delivery  of  the  same  to  the  plaintiff;  the  court  overruled  the 
objection,  and  permitted  the  deed  to  be  read  in  evidence,  and 
defendant  excepted. 

It  was  admitted  that  defendant  was  owner  in  fee  simple  of 
the  lots  in  controversy  at  date  of  mortgage  offered  in  evidence. 

The  court  found  the  issue  joined  for  the  plaintiff,  whereup- 
on defendant  moved  for  a  new  trial,  which  motion  was  over- 
ruled by  the  court,  and  defendant  excepted,  and  final  judg- 
ment was  entered  for  plaintiff. 

The  errors  assigned  are  as  follows: 

The  court  erred  in  permitting  the  indenture  of  mortgage  to 
be  read  in  evidence. 

The  court  erred  in  permitting  the  "  notice  of  sale  "  to  be 
read  in  evidence. 

Vot.  XXVI.  — 13  193 


155  OTTAWA, 


Smith  vs.  Marc. 


[155]        The  court  erred  in  permitting  the  notes,  checks  and 
insurance  receipt,  and  each  of  thorn,  to  be  read  in  evi- 
dence. 

The  court  erred  in  permitting  the  deed  from  Cruikshank  to 
Marc  to  be  read  in  evidence. 

The  court  erred  in  finding  the  issues  joined  for  the  plaintiff, 
when  the  same  should  have  been  found  for  the  defendant. 

The  court  erred  in  overruling  the  motion  for  a  new  trial. 

The  court  erred  in  entering  judgment  for  plaintiff,  the 
proof  showing  that  defendant  was  entitled  to  hold  the  same 
as  a  homestead,  under  the  homestead  act,  as  against  the  claim 
of  the  plaintiff. 

The  court  erred  in  deciding  that  defendant  could  not  claim 
the  premises  in  controversy  as  a  homestead,  under  the  home- 
stead act. 

The  judgment  of  the  court  below  is  against  law  and  evidence. 

C.  <&  M.  Blanchard,  for  appellant. 

G.  S.  Eldredge,  for  appellee. 

Breese,  J.  The  appellant's  counsel  argues  very  ingenious- 
ly, that  the  object  and  design  of  the  homestead  act  was  to  pre- 
scribe a  mode  by  which  the  homestead  could  be  alienated,  and 
at  the  same  time,  in  effect  to  declare  all  attempts  at  aliena- 
tion invalid,  unless  they  conform  to  that  mode.  He  cites  the 
amendatory  act  of  1857,  as  expressive  of  the  intention  of  the 
legislature  as  to  the  objects  and  requirements  of  the  home- 
stead act,  as  it  was  originally  passed.  That  amendment  is  as 
follows:  The  first  section  of  an  act  to  exempt  homesteads 
from  sale  or  execution,  approved  February  11, 1861,  be  amend- 
ed by  inserting  after  the  words  "  subscribed  by  such  house- 
holder," the  words  "  and  his  wife,  if  he  have  one,"  it  being 
the  object  of  this  act  to  require,  in  all  cases,  the  signature  and 
acknowledgement  of  the  wife,  as  conditions  to  the  alienation 
of  the  husband.     (Scate's  Comp.,  577.) 

This  amendatory  act  was  passed  February  17,  1857,  and 
however  it  may  affect  conveyances  executed  after  its  passage 
it  cannot  affect  those  made  prior  thereto. 
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The  cases  referred  to  by  the  appellant  were  cases  of  forced 
sales  by  order  of  court,  and  came  directly  within  the  pro- 
visions of  the  act  of  1851,  hence  the  court  said,  in  the  case  of 
Kitchell,  21  111.,  40,  that  it  must  appear  that  the  privileges 
and  advantages  of  the  act  were  in  the  contemplation  of  the 
parties  executing  the  deed,  and  that  those  advantages  were  ex- 
pressly released  or  waived  in  the  mode  pointed  out  in  the 
statute.  And  the  case  of  Yanzant,  23  id.,  536,  that 
the  insertion  in  the  deed  of  conveyance,  of  the  special  [156] 
or  general  covenants,  without  express  reference  in  the 
deed  to  the  homestead  act,  could  not  operate  as  a  release  or 
waiver. 

It  is  asked,  if  those  mortgages  had  contained  a  power  of 
sale  by  the  mortgagee,  would  that  have  made  them  valid 
alienations  of  the  homestead?  We  answer,  that  the  object  of 
the  law,  before  the  act  of  1857,  was  to  declare  simply,  that  if 
a  mortgage  did  not  contain  an  express  release  or  waiver  of  the 
advantages  of  the  homestead  act,  the  premises,  if  a  homestead, 
could  not  be  levied  upon  and  sold  on  execution  by  forced  sale, 
under  any  order  or  process  from  any  court  of  law  or  equity. 
Prior  to  the  amendatory  act  of  1857,  there  was  no  prohibition 
whatever  upon  the  voluntary  alienation  of  the  homestead,  but 
simply,  an  exemption  of  it,  from  a  levy  and  forced  sale  under 
judicial  process,  and  parties  were  not  to  be  deemed  as  having 
waived  this  right  of  exemption,  except  in  the  mode  prescribed 
by  the  act. 

The  amendatory  act,  has,  perhaps,  a  broader  scope  and  sig- 
nification. When  a  case  under  that  law  comes  before  us,  we 
will  endeavor  to  dispose  of  it,  by  a  fair  application  of  it,  as 
we  may  understand  it,  to  the  facts  which  may  be  shown. 

A  case  from  Texas  has  been  cited,  Sampson  v.  Williams, 
6  Tex.,  109.  We  have  not  the  case  before  us,  nor  the  laws  of 
Texas,  but  understand  from  the  brief  in  this  cause,  that  the 
homestead  is  secured  in  that  state  by  a  constitutional  pro- 
vision which  is  not  quoted  in  the  brief.  We  cannot  therefore 
say  that  the  case  cited  is  applicable. 

The  legislature,  it  seems  to  us,  had  in  view  solely,  the  pro- 
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tection  of  the  homestead  from  a  forced  sale  by  judicial  pro- 
cess, but  from  no  other  kind  of  sale.  A  formal  release  or 
waiver  is  made  necessary  to  subject  it  to  a  forced  sale.  See 
the  case  of  Ely  v.  Eastwood,  ante,  107,  decided  at  this  term. 
The  judgment  is  affirmed. 
Judgment  affirmed. 


Hiram    Butterworth  et    al.,    Appellants,  vs.   Sewell  W. 
Brown  et  al.,  Appellees. 

Appeal  from  Kane. 

1.  Where  a  party  neglects  to  file  his  printed  abstracts  and  points,  or  any 

argument,  the  court  may  refuse  to  examine  the  record,  and  dismiss 
the  cause. 

2.  If  a  party  proceeds  to  the  hearing  of  a  cause  in  chancery  without  the 

answer  of  one  of  the  respondents,  it  is  his  own  fault;  the  oath  of  such 
a  party  being  waived,  his  deposition  may  be  taken  by  complainant,  or 
his  testimony,  orally,  it  appearing  that  he  has  not  any  interest  in 
the  case. 

[157]  This  was  a  bill  in  chancery,  filed  by  Butterworth  and 
others,  against  Brown,  Stevens,  E.  D.  Huntoon,  Mary 
P.  Huntoon,  etc.,  alleging  that  complainants  bought  the  in- 
terests of  Woodworths  in  certain  premises  at  trustee's  sale, 
subject,  however,  to  another  trust  deed  on  said  premises,  to 
secure  a  note  for  about  $3,700,  the  note  executed  by  "Wood- 
worths  to  J.  H.  Huntoon,  and  E.  D.  Huntoon  being  the  trustee 
in  trust  deed.  That  note  was  assigned  before  maturity  to 
Mary  P.  Huntoon,  and  by  her,  after  maturity,  to  said  Stevens, 
that  Stevens  agreed  to  extend  time  of  payment  of  note  three 
years,  but  in  violation  thereof,  advertised  premises  for  sale. 
Prayer  for  a  specific  performance  of  agreement  to  extend  time, 
and  for  an  injunction  to  restrain  defendants  from  selling, 
assigning,  etc.,  and  for  perpetual  injunction.  Oath  of  all  the 
defendants  waived,  except  that  of  E.  D.  Huntoon,  the  trustee.. 
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Brown,  Stevens,  and  E.  D.  Huntoon,  filed  sworn  answers, 
substantially  denying  allegations  of  bill.  No  other  answer 
filed.     General  replications  to  said  answers  filed. 

Ooart  below,  on  hearing,  dissolved  injunction  (which  had 
been  granted  by  a  master  in  chancery),  and  dismissed  the  bill. 

Bill  of  exceptions  contains  the  trust  deeds,  and  note  and 
assignment  (being  the  documentary  evidence),  and  the  testi- 
mony of  said  E.  D.  Huntoon,  Brown,  and  L.  "Woodworth. 

B.  F.  Parks,  for  appellants. 

Leland  <&  Leland,  for  appellees. 

Breese,  J.  As  the  appellant  has  not  thought  it  expedient 
to  comply  with  the  rules  of  this  court,  by  filing  his  printed 
points,  and  furnishing  a  printed  abstract,  nor  any  argument 
in  the  case,  we  might  well  refuse  to  take  other  notice  of  it 
than  to  dismiss  it,  these  failures  affording  a  strong  presump- 
tion that  the  appeal  was  taken  for  delay  merely.  The  appel- 
lee, however,  has  furnished  a  printed  abstract,  and  points  and 
argument,  and  we  have  looked  into  the  record,  and  cannot 
find  any  error  in  it,  sufficient  to  reverse  the  decree. 

If  appellants  proceeded  to  a  hearing  in  the  cause  without 
the  answer  of  Mary  Huntoon,  it  was  their  own  fault.  If  it 
was  important  to  them,  they  should  not  have  proceeded  with- 
out it.  Her  oath  was  waived,  and  complainants  could  have 
taken  her  deposition,  or  had  her  oral  testimony  in  court.  She 
does  not  appear  to  hav£  had  any  interest  in  the  case,  having 
assigned  the  note  without  recourse. 

The  charge  of  usury  made  in  the  bill  was  abandoned.  If 
it  had  not  been,  it  is  denied  in  all  the  answers,  and 
no  proof  offered  to  sustain  the  charge.  Nor  is  there  [158] 
any  proof  that  the  time  of  payment  was  extended 
by  the  cestui  que  trust,  or  by  any  person  authorized  by  him. 
The  answers  deny  it,  and  there  is  no  proof  of  it  in  any  part  of 
the  record.  Obtaining  a  guaranty  from  third  parties  that  the 
note  should  be  paid  in  one  year  after  maturity,  without  an 
agreement  with  the  makers  of  the  note,  who  were  the  real  and 
only  debtors,  to  extend  the  time  of  payment  one  year,  would 
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amount  to  nothing,  so  far  as  they  were  concerned,  and  the  an 
swer  of  Brown  shows  that  Woodworth  never  pretended  to  him 
that  the  time  had  been  extended,  certainly  not  for  three  years. 
If,  however,  taking  the  guaranty  that  the  debt  should  be  paid 
in  one  year,  as  an  extension  of  time,  then  the  injunction  should 
have  been  dissolved,  for  the  note  became  due  May  18,  1859, 
and  the  time  given  to  the  guarantor  expired  May  18,  1860. 
The  injunction  was  issued  May  1,  1860,  and  was  dissolved 
March  1,  1861,  so  that  the  parties  had  the  year's  extension. 
The  decree  is  affirmed. 
Decree  affirmed. 


John  Dement,  Charles  Dement,  Amos  0.  Stedman,  Lucina 
Stedman,  Olof  Johnson,  Nils  Hadean,  alias  Nelson 
Adean,  and  The  Bishop  Hill  Colony,  Appellants,  vs. 
James  F.  Bonham,  Appellee. 

Appeal  from  Peoria. 

Where  a  vendor  of  land  grants  an  extension  of  time  for  payment  to  the 
vendee,  and  a  third  party  afterwards  represents  to  the  vendor  that  the 
vendee  does  not  intend  to  take  the  land;  and  himself  accepts  a  con- 
veyance of  it,  paying  an  additional  price  of  one  hundred  dollars,  and 
the  original  vendee  in  apt  time  tenders  the  balance  due  under  his 
contract,  a  court  will  decree  a  conveyance  to  the  first  purchaser.  A. 
second  purchaser,  under  such  circumstances,  is  a  fraudulent  one. 

Bonham,  the  complainant,  filed  his  bill  against  the  defend- 
ants in  the  Henry  circuit  court,  stating  that  on  and  before  the 
11th  November,  1851,  the  Dements  and  Stedman  were  part- 
ners at  Dixon,  Lee  county,  Illinois,  in  the  purchase  and  sale 
of  real  estate;  that  on  that  day  they  owned  the  southwest  frac- 
tional quarter,  and  the  south  half  of  the  northwest  fractional 
quarter  of  section  19,  in  township  14  north,  4  east,  in  Henry 
county.  That  on  the  same  day  he  purchased  of  John  Dement, 
one  of  said  firm,  the  land  before  described,  by  contract  in 
writing,  as  follows: 
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"  Articles  of  agreement,  made  this  eleventh  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  fifty -one,  between  John  Dement,  of  Lee  coun-    [159] 
ty,  Illinois,  of  the  first  part,  and  James  F.  Bonham,  of 
Henry  county,  Illinois,  of  the  second  part,  witnesseth,  that  if 
the  said  party  of  the  second  part  shall  first  make  the  payment 
and  perform  the  covenants  hereinafter  mentioned  on  his  part 
to  be  made  and  performed,  the  said  party  of  the  first  part 
hereby  covenants  and  agrees  to  convey  and  assure  to  the  party 
of  the  second  part,  in  fee  simple,  clear  of  all  incumbrances 
whatever,  by  good  and  sufficient  warranty  deed,  subject  to  any 
valid  preemption  right,  the  following  lot,  piece  or  parcel  of 
ground,  viz:  the  southwest  fractional  quarter,  and  the  south 
half  of  the  northwest  fractional  quarter  of  section  nineteen,  in 
township  fourteen  north,  range  four  east,  containing  one  hun- 
dred and  fifty-three  acres  and  fifty-eight  hundredths,  be  the 
same  more  or  less.     And  the  said  party  of  the  second  part 
hereby  covenants  and  agrees  to  pay  the  said  party  of  the  first 
part,  without  further  delay  than  is  herein  specified,  as  the 
time  of  payment  is  hereby  mutually  agreed  to  form  an  essen- 
tial part  of  this  contract,  the  sum  of  two  hundred  and  twenty- 
five  dollars,  in  manner  following:  twenty-five  dollars  cash  in 
hand  paid,  and  the  remaining  two  hundred  dollars  payable  on 
or  before  the  16th  day  of  October  next,  in  the  promissory  note 
of  said  Bonham  given  this  day,  and  to  pay  all  taxes,  assess- 
ments or  impositions  that  may  be  legally  levied  or  imposed 
on  said  lot;  and  in  case  of  failure  of  the  said  party  of  the  sec- 
ond part  to  make  either  of  the  payments,  or  perform  any  of 
the  covenants  on  his  part,  the  party  of  the  first  part  shall  have 
the  right  to  declare  this  contract  forfeited  and  determined, 
and  to  reenter  and  take  possession  of  said  premises,  and  to 
have  and  retain  all  payments  that  shall  have  been  made  upon 
said  contract. 

"  It  is  mutually  agreed  that  all  the  covenants  and  agree- 
ments herein  contained  shall  extend  to  and  be  obligatory  upon 
the  heirs,  executors,  administrators  and  assigns  of  the  respect- 
ive parties. 
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"In  witness  whereof,  the  parties  to  these  presents  have 
hereunto  set  their  hands  arid  seals  the  day  and  year  first  above 
written." 

That  Bonham  lived  sixty-five  miles  from  Dixon,  and  it  was 
inconvenient  for  him  to  pay  the  $200  on  the  precise  day  it 
was  due;  he  therefore  employed  Amos  Hartley  and  George 
Firkins  to  represent  the  same  to  Dement,  and  to  try  and  get  an 
extension  for  a  few  days.  That  they  went  to  Dement  and 
Stedman  and  got  them  to  agree  that  they  would  extend  the 
payment  for  a  few  days,  and  that  Dement  and  Stedman  told 
them  to  tell  Bonham  that  he  need  not  be  uneasy,  that  they 
would  not  take  the  advantage  of  any  one.  Whereupon  he  de- 
layed to  make  the  payment  for  five  days  after  it  was  due.  That 
there  was  a  certain  company,  under  the  name  of  the  "  Swedish 
Colony  of  Bishop  Hill,"  doing  business  through  trustees, 
[160]  who  were,  on  the  21st  October,  1852,  Olof  Johnson  and 
John  Olson.  That  Nils  Hadean  was  their  agent  to 
buy  lands.  That  they  sent  him  to  represent  to  Dements  and 
Stedman  that  Bonham  had  abandoned  the  intention  of  fulfill- 
ing his  contract,  and  that  if  they  would  convey  to  the  said 
trustees  it  would  be  all  right  so  far  as  Bonham  was  concerned. 

That  Hadean  went  to  Stedman  and  Dements,  and  made 
said  representations  falsely  and  fraudulently,  and  thereby  in- 
duced Stedman,  who  held  the  legal  title,  to  convey  the  land  to 
said  Johnson  and  Olson,  trustees  as  aforesaid. 

That  he,  complainant,  sent  Simeon  Collison  to  Dement  and 
Stedman  with  the  money,  on  the  21st  October,  1852,  to  pay 
the  sum  due  on  his  contract;  that  he  (Collison)  tendered  the 
money,  and  demanded  a  deed,  which,  was  refused,  the  land 
having  a  few  hours  previous  been  conveyed  to  the  said 
trustees. 

Always,  since  then,  complainant  has  been  ready  and  willing 
to  pay. 

On  the  30th  of  October,  1852,  complainant  again  applied 
for  a  conveyance  of  the  land,  which  was  refused;  but  Dements 
and  Stedman  gave  him  a  written  certificate,  as  follows: 

"  We  certify  that  Nelson  Adean,  agent  of  Olof  Johnson  & 
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Co.,  came  to  us  soon  after  a  certain  contract  was  run  out  that 
we  gave  to  James  F.  Bonham,  for  a  certain  piece  of  land  in 
Henry  county,  Illinois,  and  represented  that  said  Bonham  did 
not  intend  to  fulfill  said  contract,  and  that  if  they  would  let 
them,  the  said  Johnson  &  Co.,  have  a  deed  of  said  land,  it 
would  be  all  right;  and  supposing  it  to  be  so,  we  deeded  the 
land  to  them,  October  11,  1852  —  some  five  days  after  Mr. 
Bonham's  contract  expired.  The  same  day  after  the  deed  was 
executed,  Mr.  Bonham  sent  money  to  fulfill  said  contract. 

"Dixon,  October  jo,  1852.  Dements  &  Stedman." 

That  the  "  Bishop  Hill  Colony  "  has  since  been  incorporated, 
and  the  title  to  the  land  thus  acquired  has  vested  in  said  cor 
poration.  Said  corporation  had  notice  of  matters  before 
stated.  That  said  corporation,  and  all  others  claiming  under 
Stedman  and  Dements,  hold  as  trustees  of  complainant,  and 
subject  to  his  rights.  Complainant  has  often  applied  to  John- 
son and  Olson,  Dements  and  Stedman,  etc.,  for  conveyance, 
which  they  have  refused  to  make. 

Prayer  for  conveyance,  etc.     Answer  under  oath  waived. 

The  defendants  in  their  several  answers  admit  the  making 
of  the  original  contract  with  Bonham ;  that  Dements  and  Sted- 
man were  partners  in  buying  and  selling  land  as  charged ;  that 
the  land  in  controversy  was  purchased  in  the  name  of  Sted- 
man, and  that  he  conveyed  the  same  to  Johnson  and  Olson,  as 
trustees,  on  the  21st  October,  1852;  that  the  purchase 
was  made  through  their  agent,  Hadean,  and  that  he  [161] 
had  notice  of  the  prior  contract  with  Bonham. 

They  deny  that  Dements  or  Stedman  agreed,  verbally  or 
otherwise,  to  extend  the  contract;  that  Hadean  made  any  false 
or  fraudulent  representations  to  them  to  induce  them  to  con- 
vey to  Johnson  and  Olson,  and  all  the  other  material  matters 
charged  in  the  bill  —  insisting  that  Bonham's  contract  was 
forfeited,  and  that  they  purchased  in  good  faith,  paying  a  con- 
sideration of  three  hundred  dollars;  and  denying  all  fraud, 
combination,  etc. 

Complainant  filed  a  replication. 

The  cause  was  tried  on  bill,  answer,  exhibits  and  proof,  and 
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the  circuit  court  decreed:  That  complainant  pay  into  the  court 
for  the  use  of  Johnson  and  Olson,  trustees,  $294.20,  being 
principal  and  interest  due  on  the  contract  with  Dements  and 
Stedman.  That  Johnson  and  Olson  be  deemed  as  trustees 
holding  the  legal  title  for  complainant.  That  Olson  and 
Johnson  convey  to  complainant  the  land  in  controversy.  That 
the  contract  between  Dement  and  complainant  be  specifically 
performed,  and  that  Johnson  and  Olson  pay  the  costs. 

The  errors  assigned  are,  the  rendering  the  decree  in  favor 
of  complainant,  and  against  defendants  below;  and  not  dis  , 
missing  the  complainant's  bill. 

N.  H.  Purple,  for  appellants. 

Manning  dh  Merriman,  for  appellee. 

Oaton,  C.  J.  A  day  or  two  before  the  final  payment  on 
the  land  in  question  was  due,  the  purchaser,  by  his  agent, 
called  on  the  seller,  and  asked  for  an  extension  for  a  few  days. 
The  seller  did  not  make  a  positive  agreement  to  extend  the 
time,  but  told  the  purchaser  that  he  never  took  advantage  in 
such  cases,  and  said  that  a  few  days  would  make  no  difference. 
Five  days  after  the  money  was  due,  another  party  appeared 
and  told  the  seller  that  the  first  purchaser  did  not  intend  to 
take  the  land,  offered  one  hundred  dollars  more  for  it,  which 
was  accepted,  and  a  conveyance  made.  The  same  day  the  first 
purchaser  appeared,  and  offered  to  make  his  last  payment  and 
take  a  deed,  but  was  told  it  was  too  late. 

If  here  was  no  legal  and  binding  agreement  to  postpone  the 
payment,  for  a  breach  of  which  an   action  at  law  could  have 
been  maintained,  there  were  such  assurances  as  were  binding 
upon  the  vendor's  conscience,  and  such  as  are  sufficient  in  a 
court  of  equity  to  excuse  the  purchaser  from  a  strict  and  punc- 
tual performance.      The  vendor's  assurances  occasioned  the 
delay,  and  he  ought  not  in  good  faith  to  be  allowed  tc 
[162]    take  advantage  of  it.     As  to  the  second  purchaser,  his 
rights  are  not  entitled  to  a  moment's  consideration,  but 
his  conduct  deserves  the  severest  reprehension.     He  acquired 
thorn  by  means  of  a  falsehood.     He  falsely  assured  the  vendor 
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that  the  first  purchaser  did  not  wish  to  complete  his  purchase, 
for  the  mere  purpose  of  getting  the  land  himself.     He  was 
not  only  a  purchaser  with  actual  notice,  but  his  hands  are 
stained  with  actual  fraud.     The  decree  is  affirmed. 
Decree  affirmed. 


Sarah  Carpenter,  for  the  use,  etc.,  Plaintiff  in  Error,  vs. 
James  M.  Mooers,  Defendant  in  Error. 

Error  to  Lee. 


A  scire  facias  to  foreclose  a  mortgage  is  not  an  action ;  and  a  plea  of 
usury,  or  any  other  defense,  cannot  be  averred  against  it;  except  to 
allege  that  the  mortgage  was  void,  and  never  a  valid  lien,  or  that  it 
has  been  discharged  or  released. 

The  facts  of  this  case  are  fully  set  out  in  the  opinion  of 
Mr.  Justice  Breese. 

Heaton  <&  Goodwin,  for  plaintiff  in  error. 
J.  K.  Edsall,  for  defendant  in  error. 

Breese,  J.  This  was  a  proceeding  by  scire  facias  com- 
menced at  the  November  term  of  the  Lee  circuit  court,  1858, 
to  foreclose  a  mortgage  made  by  the  plaintiff  in  error  to  the 
defendant  in  error,  to  secure  the  payment  of  a  promissory 
note  of  eight  hundred  dollars.  The  note  made  and  bearing 
date  November  23,  1852,  and  the  mortgage  given  to  secure  it, 
bearing  date  March  28,  1853.  The  note  was  payable  five 
years  from  date. 

The  defendant  below  pleaded  the  two  following,  among 
other  pleas,  to  wit: 

And  for  further  plea  in  this  behalf  as  to  four  hundred  dol- 
lars, part  and  parcel  of  the  sum  of  eight  hundred  dollars  in 
said  writ  and  declaration  mentioned,  said  defendant  says  actio 
non,  because  he  says  that  in  the  note  in  writing  and  mort- 
gage deed  in  said  writ  mentioned,  is  taken,  received  and  secured 
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to  the  saM  plaintiff  above  the  rate  of  six  dollars  in  the  hundred 
per  annum  for  the  forbearance  of  the  sum  of  four  hundred  dol- 
lars, actually  loaned,  for  the  period  of  five  years,  that 
[163]  is  to  say,  the  sum  of  four  hundred  dollars,  part  of  the 
sum  of  eight  hundred  dollars  for  the  period  of  five 
years,  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided;  and  this  he  is  ready  to  verify,  wherefore  he 
prays  judgment,  etc. 

And  for  further  plea  in  this  behalf,  said  defendant  says  actio 
non,  because  he  says  that  said  promissory  note,  and  mortgage 
in  said  scire  facias  mentioned,  was  given  for  the  loan  and  for- 
bearance of  the  sum  of  four  hundred  dollars,  money  actually 
loaned  on  the  day  of  the  date  of  said  note  and  mortgage,  jand 
that  the  remaining  sum  of  four  hundred  dollars  in  the  said 
note  mentioned,  being  included  in  the  said  note,  for  and  as  in- 
terest and  usury  for  the  loan. of  the  said  first-mentioned  sum 
for  the  term  of  five  years,  being  at  a  greater  rate  of  interest 
than  wTas  then  and  there  allowed  by  law,  to  wit,  for  and  at  the 
rate  of  twenty  per  centum  per  annum  for  the  whole  term 
which  said  note  and  mortgage  had  to  run,  to  wit,  for  the  term 
of  Hve  years,  contrary  to  the  statute  in  such  case  made  and 
provided;  and  this  the  said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment  of  the  said  scire  facias,  as  to  the 
said  sum  of  four  hundred  dollars,  part  and  parcel  of  the  sum 
of  eight  hundred  dollars  therein  demanded. 

To  which  pleas  the  plaintiff  filed  a  general  demurrer,  which 
was  sustained  by  the  court  below,  and  a  judgment  rendered 
for  the  plaintiff  for  the  full  amount  of  the  note  of  eight  hun- 
dred dollars,  with  interest  and  costs. 

There  are  several  errors  assigned  in  this  case,  the  only  ones 
relied  upon  being  the  question  of  usury  presented  in  the  pleas 
and  that  the  court  erred  in  holding  that  usury  could  not  be 
pleaded  to  a  scire  facias  upon  a  mortgage. 

Our  statute  allowing  the  defense  of  usury  provides,  that 

whenever  in  any  action  brought  on  any  contract  or  assurance 

for  the  payment  of  money  or  other  thing,  it  shall  appear  to  the 

court  before  which  such  action  shall  be  tried,  by  the  pleading 
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in  the  case,  and  on  application  of  the  defendant,  that  a  greater 
rate  of  interest  shall  have  been  directly  or  indirectly  reserved, 
discounted  or  taken  than  is  allowed  by  this  chapter,  the  de- 
fendant shall  recover  his  full  costs,  etc. ;  and  by  the  seventh 
section  of  the  same  chapter  (ch.  54,  Scates'  Oomp.,  599),  it  is 
provided,  that  in  the  trial  of  any  action  wherein  it  shall  ap- 
pear by  the  pleadings  that  the  fact  of  usury  shall  be  put  in 
issue,  it  shall  be  lawful  for  the  debtor,  the  creditor  being  alive, 
to  become  a  witness,  etc. 

The  question  arises  here,  Is  a  proceeding  by  scire  facias  to 
foreclose  a  mortgage,  an  action,  in  any  legal  sense  of  that 
term  ?  This  court  has  said,  that  it  is  a  special  proceeding  in 
rem,  and  not  an  action,  in  the  ordinary  acceptation  of  the 
term,  and  therefore  the  statute  forbidding  the  bringing 
an  action  against  an  administrator,  until  after  the  ex-  [164] 
piration  of  one  year  after  taking  out  letters  of  admin- 
istration, does  not  prohibit  a  proceeding  by  sci.fa.  to  fore- 
close a  mortgage  within  that  time.  Menard  v.  Marks,  1 
Scam.,  25. 

We  have  a  statute  providing  that  in  any  action  brought 
upon  a  promissory  note,  or  other  instrument  in  writing,  etc., 
a  failure  or  want  of  consideration  may  be  pleaded.  This  court 
held,  in  the  case  of  Hall  v.  Byrne,  id.,  140,  that  a  mortgage 
of  lands  is  not  a  note,  bond,  bill,  or  other  instrument  in  writ- 
ing within  the  act;  and  a  want  of  consideration,  or  failure  of 
consideration,  could  not  be  pleaded  to  a  scire  facias  to  fore- 
close it.  We  have  also,  a  statute  allowing  a  setoff  to  be 
pleaded  in  any  action  brought  upon  any  agreement,  express  or 
implied.  This  court  held,  in  the  case  of  Woodbury  v.  Man- 
love,  14  111.,  216,  referring  to  this  case  of  Hall  v.  Byrne,  that 
it  did  not  apply,  and  was  not  to  be  allowed  in  a  proceeding  by 
scire  facias  to  foreclose  a  mortgage,  as  that  was  not  an  action, 
and  not  within  the  operation  of  that  act.  It  is  a  proceedtng 
m  rem  to  enforce  a  specific  lien,  and  not  to  obtain  a  judgment 
in  personam.  The  judgment  only  determines  the  amount  due 
on  the  mortgage,  and  directs  a  sale  of  the  mortgaged  premises 
to  satisfy  it.     The  only  defenses  that  can  be  interposed  are 
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such  as  show  that  the  mortgage  was  never  a  valid  lien  on  the 
land,  was  not  recorded,  or  that  it  has  been  discharged  or  re- 
leased. 

In  the  case  of  White  v.  Watkins,  23  111.,  482,  this  court  held 
in  strict  conformity  to  the  foregoing  cases,  that  in  a  proceed- 
ing by  scire  facias  to  foreclose  a  mortgage,  no  defense  can  be 
interposed,  unless  it  be  that  the  mortgage  was  never  a  valid 
lien  on  the  land,  or  that  it  has  been  discharged  or  released. 

The  reason  is  plain.  The  mortgage,  being  recorded,  is 
treated  as  a  record,  importing  absolute  verity,  against  which 
nothing  in  the  shape  of  a  defense  can  be  averred,  except  that 
it  was  void  ab  initio,  and  never  a  valid  lien,  or  that  it  has  been 
discharged  or  released.  A  scire  facias  to  foreclose  it  is  in  no 
sense  an  action  inviting,  and  open  to,  the  various  defenses 
allowed  in  ordinary  actions. 

These  pleas,  then,  not  being  allowed  in  this  proceeding,  the 
only  remedy  the  defendant  can  have  is,  by  bill  in  chancery,  to 
restrain  the  collection  of  such  portion  of  the  recovery  as  may 
be  shown  to  be  made  up  of  usurious  interest.  The  judgment 
is  affirmed. 

Judgment  affirmed. 


[165]    Henry  Stone  et  al.,  Plaintiffs  in  Error,  vs.  Egbert  S. 
Moore  et  al.,  Defendants  in  Error. 

Error  to  Cook, 

1.  The  practice  of  demurring  to  an  answer  is  not  to  be  tolerated,  and  is 

bad. 

2.  An  answer  is  in  the  nature  of  a  plea,  and  should  either  deny  the  facts 

stated  in  the  bill,  or  show  some  new  matter  in  avoidance  of  the  facts 
admitted.  Conclusions  of  law  should  not  be  set  up  in  an  answer; 
any  number  of  defenses  may  be  set  up  by  it,  as  a  consequence  of  the 
same  state  of  facts. 

3.  If  an  answer  is  objectionable,  exceptions  should  be  taken  to  it;  if  not 
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it  should  be  set  down  for  hearing.  If  obnoxious  to  exceptions,  a  fur- 
ther  answer  will  be  required,  and  if  not  filed  in  the  time  directed,  the 
bill  may  be  taken  for  confessed.  If  a  supplemental  answer  is  insuffi- 
cient, which  is  to  be  filed  at  the  costs  of  the  delinquent  party,  he 
may  be  proceeded  against  for  contempt. 
4.  If  exceptions  are  not  taken,  and  no  replication  is  filed,  the  answer  is 
taken  as  true,  and  is  to  be  set  for  hearing  on  bill,  answer  and  exhibits, 
without  other  evidence,  unless  it  be  matter  of  record,  referred  to  in 
the  answer. 

The  complainants  by  their  bill  allege  that  they  were,  dur- 
ing the  month  of  December,  1859,  and  subsequent  thereto, 
partners,  and  that  as  such,  said  complainants,  during  the 
month  of  December,  and  subsequently  thereto,  placed  in  the 
hands  of  defendant  Moore  in  all,  the  sum  of  $1,950,  to  be 
invested  in  corn  for  complainants.  That  Moore,  shortly  after 
the  receipt  of  said  money,  invested  the  same  in  corn  for  the 
complainants,  and  held  the  same  in  his  warehouse,  in  trust 
-for  complainants,  and  executed  to  complainants  his  two  ware- 
house receipts  for  three  thousand  bushels  of  corn  each,  mak- 
ing six  thousand  bushels,  said  receipts  holding  said  corn  in 
store  in  trust  for  complainants. 

That  about  the  1st  day  of  April,  1860,  said  warehouse  and 
contents,  including  said  corn,  were  totally  consumed  by  fire. 

That  the  grain  and  produce  therein  were  insured  for  about 
$25,000  by  the  defendants,  the  said  insurance  companies. 
That  said  complainants  do  not  know  the  amounts  respectively 
insured  by  said  insurance  companies,  and  ask  that  the  said 
defendants  may  set  forth  and  discover  the  same  in  their  an- 
swers to  said  bill. 

That  the  other  defendants,  Norton,  Walter  &  Eogers,  had 
taken  an  assignment  of  said  policies  from  Moore,  for  the  pur- 
pose of  placing  said  trust  fund  arising  from  said  corn  so  in- 
sured beyond  the  reach  of  complainants.  That  said  insurance 
moneys  were  yet  unpaid,  and  that  Moore,  and  Norton,  Wal- 
ter &  Rogers  were  negotiating  a  settlement  of  their  claims, 
for  the  purpose  of  having  the  whole  of  said  insurance  fund 
paid  into  the  hands  of  Norton,  Walter  &  Rogers,  to  the 
exclusion  of  complainants.     That  previous  to  said  fire,  said 
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Norton,  Walter  &  Rogers  had  procured  a  policy  of  in- 
[166]    surance  upon  the  contents  of  said  warehouse  for  a  large 

amount,  the  premium  therefor  having  been  paid  for  by 
Moore. 

That  Moore  has  been,  and  then  was,  colluding  with  Norton, 
Walter  &  Rogers,  for  the  purpose  of  putting  said  trust  fund 
beyond  the  reach  of  the  complainants.  That  said  Norton, 
Walter  and  Rogers  pretended  that  Moore  was  indebted  to 
them  for  advances,  and  that  said  policies  were  assigned  to 
secure  such  indebtedness,  when  in  fact  Norton,  Walter  & 
Rogers  held  property  of  Moore,  on  commission,  of  a  greater 
value  than  the  amount  of  said  indebtedness. 

That  the  value  of  said  corn  was  $2,400,  and  was  covered  by 
said  policies  of  insurance,  and  that  $2,400  of  said  money  so 
due  from  said  insurance  companies  arose  from  the  loss  of  the 
complainants'  corn,  so  consumed  by  fire.  That  the  money  so 
due  and  arising  from  the  loss  of  said  corn  was,  in  equity  and 
good  conscience  a  trust  fund  in  -the  hands  or  possession  of 
said  companies,  belonging  to  complainants.  That  complain- 
ants have  an  equitable  lien  thereon,  as  being  the  product  of 
their  money  so  placed  in  trust  in  the  hands  of  defendant 
Moore,  and  so  invested  in  said  grain  so  insured  and  so  de- 
stroyed by  fire.  That  process  should  issue  and  defendants 
should  be  compelled  to  answer.  That  an  injunction  should 
issue,  etc. 

Pursuant  to  the  prayer  of  the  bill  an  injunction  issued. 

Defendants  all  enter  their  appearance  and  file  their  motion 
in  writing  to  dissolve  said  injunction,  which  motion  is  in  the 
words  and  figures  following,  to  wit: 

The  defendants  come,  by  their  solicitors,  and  move  the 
court  to  dissolve  the  injunction  herein,  and  in  support  thereof 
assign  the  following  reasons: 

1.  The  bill  contains  no  such  statement  of  facts  as  justifies 
an  injunction. 

2.  The  bill  does  not  show  a  case  where  a  court  of  chancery 
has  jurisdiction. 
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3.  If  the  complainants  have  any  rights,  they  can  be  enforced 
in  a  conrt  of  law. 

4.  The  complainants  have  no  interest  in  the  insurance  poli- 
cies or  the  moneys  due  thereon,  as  shown  by  said  policies 
brought  into  court,  ready  to  be  produced  and  shown. 

Afterwards,  defendants  Moore,  and  Norton,  Walter  &  Eog- 
ers,  filed  their  answers,  by  which  answer  of  the  said  Moore  it 
is  admitted  in  substance  that  he  received  the  $1,950  of  com- 
plainants' money  to  invest  in  grain  for  them.  That  he  pur- 
chased therewith  six  thousand  bushels  of  corn,  and  delivered 
to  complainants  said  warehouse  receipts,  expecting  to  receive 
for  making  such  purchase  and  the  storing  of  said  corn,  five 
cents  per  bushel.  That  said  commissions  have  not 
been  paid.  That  said  warehouse  and  contents,  includ-  [167] 
ing  complainants'  corn,  were  destroyed  by  fire  on  the 
16th  of  March,  1860.  That  he  had  taken  out  policies  of  in- 
surance from  each  of  said  insurance  companies,  and  that  said 
policies  covered  a  portion  of  the  grain  destroyed  in  said  ware- 
house, "  but  what  portion,  this  respondent  is  advised  is  a  ques- 
tion of  law,  and  as  a  full  answer  to  all  that  portion  of  the  bill, 
this  respondent  sets  out  copies  of  the  said  policies." 

That  he  had  assigned  one  of  said  policies,  to  wit:  the  one 
issued  by  the  Peoria  Marine  and  Fire  Insurance  Company,  to 
Norton,  Walter  &  Eogers,  but  denies  that  such  assignment 
was  made  for  the  purpose  of  placing  the  money  due  thereon 
beyond  the  reach  of  the  complainants.  Admits  that  the  mon- 
ey is  yet  unpaid  on  all  of  said  policies,  and  that  himself  and 
said  Norton,  Walter  &  Eogers  are  negotiating  a  settlement  of 
said  policies,  and  that  the  money  will  be  paid  to  Norton,  Wal- 
ter &  Eogers,  denies  that  he  is  colluding  with  Norton,  Wal- 
ter &  Eogers,  or  any  other  person,  to  place  said  money  beyond 
the  reach  of  complainants,  or  that  he  is  liable  to  them  for  the 
grain  so  destroyed;  and  if  they  are  entitled  to  any  of  said 
insurance  money,  is  willing  it  should  be  paid  to  them. 

"  And  as  to  all  that  portion  of  the  bill  relative  to  the  ac- 
count between  him  and  said  Norton,  Walter  &  Eogers,  the 
transactions  between  them  and  the  indebtedness  between  them, 
Vol.  XXVI.  — 14  209 


1GS  OTTAWA 


Stone  et  al.  vs.  Moore  et  al. 


this  respondent  demurs,  and  says  he  is  not,  by  the  rules  of 
equity,  bound  to  answer  the  same." 

Admits  that  complainants'  corn,  when  destroyed,  was  worth 
$2,400.  Denies  all  other  matters  not  already  admitted,  de- 
nied or  avoided.  Frays  that  the  injunction  may  be  dissolved 
and  he  dismissed. 

Insurance  policy  No.  1,  of  Citizens'  Fire  Insurance  Com- 
pany, insures  R.  S.  Moore  against  loss  by  fire  to  the  amount 
of  $4,000  on  grain,  his  own,  or  held  by  him  in  trust,  or  on 
commission,  or  sold  but  not  delivered,  contained  in  Moore's 
warehouse;  loss  payable  to  Norton,  Walter  &  Rogers.  Con- 
dition No.  3  provides  that  if  the  property  to  be  insured  be 
held  in  trust  or  on  commission,  it  must  be  represented  to  the 
company  and  expressed  in  the  policy  in  writing.  Condition 
No.  4  provides  that  goods  held  on  storage  must  be  separately 
and  specifically  insured. 

Policy  No.  2.  The  Feoria  Marine  and  Fire  Insurance  Com- 
pany insures  Robert  S.  Moore  against  loss  by  fire  to  the 
amount  of  $5,000,  on  5,000  bushels  of  wheat  in  store  in  his 
warehouse.  Condition  No.  6.  Goods  held  in  trust  or  on  com- 
mission are  to  be  insured  as  such.  Goods  on  storage  must  be 
separately  and  specifically  insured. 

Folicy  No.  3.  The  Niagara  Fire  Insurance  Company 
[168]  insures  Robert  S.  Moore  against  loss  by  fire  to  the 
amount  of  $3,000,  "  on  grain,  his  own,  or  held  by  him 
in  trust  or  on  commission,  or  sold  but  not  delivered,"  con- 
tained in  Moore's  warehouse.  No  conditions  attached.  Loss 
payable  to  Norton,  Walter  &  Rogers. 

Folicy  No.  4.  The  Western  World  Insurance  and  Trust 
Company  insures  Robert  S.  Moore  against  loss  by  fire,  to  the 
amount  of  $5,000,  on  shelled  corn  in  store  in  Moore's  ware- 
house. Condition  No.  3.  Property  held  in  trust,  or  on  com- 
mission, must  be  insured  as  such.  Goods  on  storage  must  be 
separately  and  specifically  insured. 

Policy  No.  5.     The  Unity  Fire  Insurance  Association  of 
London  insures  R.  S.  Moore  $3,000  on  grain,  his  own,  or  held 
by  him  in  trust  or  <m  commission,  or  sold  but  not  delivered; 
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in  Moore's  warehouse.     Loss  payable   to  Norton,  Walter  & 
Rogers.     No  conditions. 

The  answer  of  Norton,  Walter  &  Rogers,  admits  that 
Moore's  warehouse  was  destroyed  by  fire,  with  its  entire  con- 
tents, on  the  16th  of  March,  A.  D.  1860,  and  that  the  prop- 
erty therein  was  partly  insured  by  the  companies  named  in  the 
bill,  and  the  answer  of  Moore;  admits  that  the  policy  of  the 
Peoria  Marine  and  Fire  Insurance  Company  was  assigned  by 
said  Moore  on  the  2d  day  of  April,  1860,  to  Norton,  Walter 
&  Rogers,  and  sets  forth  assignment.  Denies  that  any  other 
policy  has  been  so  assigned,  or  that  the  assignment  was  made, 
or  the  money  directed,  in  other  policies,  to  be  paid  to  Norton, 
Walter  &  Rogers,  for  the  purpose  of  placing  said  money  be- 
yond the  reach  of  complainants.  Denies  all  fraudulent  intent 
in  the  transactions,  but  avers  that  the  same  were  made  upon 
good  consideration,  to  secure  them  for  any  balance  that  might 
be  due  from  Moore  to  them.  Admits  that  the  moneys  due 
on  said  policies  are  unpaid,  and  that  Moore,  and  Norton,  Wal- 
ter &  Rogers  are  negotiating  a  settlement  for  the  loss  with  the 
insurance  companies;  but  denies  any  attempt  to  collect  any 
money  for  the  loss  of  complainants'  grain,  or  to  avoid  any 
right  to  indemnity  which  complainants  may  have. 

Respondents  deny  that  they  procured  any  policy  in  their 
own  name,  other  than  those  set  out  in  Moore's  answer;  deny 
collusion  with  Moore  for  the  purpose  of  putting  the  moneys 
due  on  said  policies  beyond  the  reach  of  complainants,  but  are 
willing  said  companies  should  establish  their  claim  and  receive 
their  money,  but  deny  their  right  to  interfere  with  the  settle- 
ment of  said  respondents  Moore,  and  Norton,  Walter  &  Rogers. 

"  And  as  to  all  that  part  of  said  bill  of  complaint  which 
charges  that  there  is  nothing  due  from  Moore  to  the  firm  of 
Norton,  Walter  &  Rogers,  and  seeks  to  inquire  into  the 
transactions  between  them,  these  respondents  demur,  [169] 
and  say  that  they  are  not  bound  to  answer  the  same; " 
say  that  the  claim  of  said  Moore,  on  which  they  are  negotiat- 
ing for  a  settlement,  is  fully  contained  in  an  affidavit  of  said 
Moore  —  a  copy  of  which  is  annexed. 
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Pray  to  be  dismissed. 

Affidavit  of  P.  S.  Moore  states  that  he  had  in  his  ware- 
house, among  other  things,  8,143  bushels  of  corn;  that  he  had 
also  5,000  bushels  of  corn  sold,  but  not  delivered  to  the  pur- 
chaser; also,  that  he  had  $2,155.27  due  him  for  storage  and 
commission  on  other  grain  not  enumerated,  but  which  was  in 
store,  and  destroyed  by  fire;  also,  that  he  had  advanced 
$1,161.25  to  the  owners  of  the  grain  so  stored  as  aforesaid; 
and  states  that  he  was  insured  in  the  companies  named  above. 

Then  follow  the  affidavits  of  value  of  grain,  etc.,  as  required 
by  the  insurance  companies. 

On  the  21st  day  of  June,  1860,  respondents  filed  a  motion 
to  dissolve  the  injunction,  which  motion  is  as  follows: 

This  day  come  the  said  defendants,  and  move  the  court  to 
dissolve  the  injunction  heretofore  granted  in  said  cause  upon 
the  bill  of  comnlaint  filed  therein  and  answer  thereto. 

On  the  27th  day  of  June,  1860,  defendant  Moore  filed  his 
supplemental  answer,  in  and  by  which  it  is  alleged  that  said 
complainants  never  authorized  said  respondent  Moore  to  in- 
sure their  corn ;  that  it  was  not  the  custom  of  warehousemen 
at  Havana  to  insure  property  held  as  warehousemen,  or  on 
storage;  that  he  did  not  intend  to  insure  property  held  by  him 
as  a  warehouseman;  that  he  gave  no  representation  to  any  of 
the  companies  that  would  cover  the  corn  of  complainants,  and 
paid  no  premium  therefor;  that  he  never  reported  to  com- 
plainants that  he  had  insured  their  corn,  because  he  had  not 
done  so,  and  that  consequently  they  could  not  have  adopted 
or  affirmed  any  act  of  said  respondent  with  reference  thereto; 
that  complainants  paid  no  part  of  the  premium  for  the  insur- 
ance.    Denies  that  their  corn  was  covered  by  said  policies. 

Prays  as  heretofore  prayed.. 

This  cause  came  on  to  be  heard  upon  the  motion  to  dissolve 
the  injunction,  and  the  injunction  was  dissolved  as  to  all  the 
policies  except  that  of  the  Western  World  Insurance  and  Trust 
Company. 

On  the  11th  day  of  July,  1860,  the  said  Western  World  In- 
surance and  Trust  Company  filed  their  answer,  in  which  the 
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company  denies  all  the  matters  and  things  in  said  bill  alleged, 
concerning  them,  and  as  to  all  other  matters  and  things,  say 
that  they  are  strangers  thereto. 

Complainants  filed  a  demurrer  to  the  supplemental    [170] 
answer  of  defendant  Moore,  in  the  words  and  figures 
following,  to  wit: 

The  said  complainants,  not  confessing  or  acknowledging 
any  of  the  matters  contained  in  the  supplemental  answer  of 
said  defendant  Moore  to  be  true  in  manner  and  form  as  is 
alleged  and  set  forth,  demur  thereto  for  the  causes  following: 

1.  That  it  does  not  appear  that  the  facts  therein  stated  were 
unknown  to  said  defendant  at  the  time  of  filing  his  original 
answer  in  said  cause. 

2.  That  the  matters  and  things  therein  set  forth  and  alleged 
as  facts  are  matters  of  law  for  the  consideration  and  decision 
of  the  court  only,  and  upon  which  allegations  no  issue  can  be 
taken  by  said  complainants. 

3.  That  so  much  of  the  allegations  of  said  supplemental 
answer  as  alleged  "  that  the  complainants  never  authorized 
and  directed  this  respondent  (meaning  said  defendant)  to  in- 
sure," and  "  that  it  was  not  the  custom  of  this  respondent  or 
other  warehousemen  at  the  place  where  he  transacted  busi- 
ness to  insure  property  held  as  warehousemen,  on  storage," 
and  "  that  this  respondent  never  reported  to  complainants  that 
he  had  made  any  insurance,  because  he  had  not  done  so  in 
fact,"  and  "that  they  never  adopted  or  affirmed  any  act  of  this 
respondent  with  reference  thereto,"  and  "  that  the  complain- 
ants never  paid  any  portion  of  said  premiums."  The  com- 
plainants say  that  all  of  his  allegations  above  quoted  from 
said  supplemental  answers  are,  and  each  of  them  is,  imma- 
terial and  impertinent,  for  the  reason  that  the  policy  issued, 
and  the  law  determines  the  rights  of  the  parties  under  it,  and 
the  same  having  been  procured  by  a  trustee,  it  inures  by  op- 
eration of  law  to  the  cestui  que  trust. 

4.  That  said  supplemental  answer  is,  in  other  respects,  in- 
sufficient and  informal. 

It  was  agreed  by  and  between  the  parties  that  the  answer 
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and  supplemental  answer  of  said  defendant  Moore,  and  the 
exhibits  thereto  attached,  shall  be  taken  and  considered  as  the 
answers  of  said  defendants,  the  insurance  companies,  complain- 
ants assuming  the  right  of  exception  to  the  sufficiency  or  com- 
petency of  said  answers;  and  thereupon,  said  cause  coming  on 
to  be  heard  upon  bill  and  answers,  the  court  found  that  com- 
plainants are  not  entitled  to  the  relief  prayed  for  and  ordered, 
adjudged  and  decreed,  that  the  complainants'  bill,  filed  in  said 
cause,  be  dismissed  for  want  of  equity,  at  the  cost  of  com- 
plainants. 

The  following  are  the  errors  assigned  in  said  record : 

The  circuit  court  erred  in  dismissing  said  complainants'  bill 
of  complaint,  and  delivering  final  decree  in  favor  of  said  de- 
fendants. 
[171]        Said  circuit  court  erred  in  not  granting  and  decree- 
ing said  complainants,  on  the  final  hearing  of   said 
cause,  the  relief  prayed  for  in  said  bill  of  complaint. 

Said  court  erred  in  not  requiring  said  Moore,  and  Norton, 
Walter  &  Rogers,  to  disclose  and  set  forth  in  their  answers 
the  actual  condition  of  accounts  existing  between  said  Moore, 
and  the  said  Norton,  Walter  &  Rogers,  and  in  sustaining  the 
demurrers  contained  in  said  answers  to  the  portions  of  the 
bill  containing  the  charges  relating  thereto. 

Said  circuit  court  erred  in  making  final  decree  of  dismissal 
of  complainants'  bill  at  their  cost,  when,  by  the  law  of  the 
land,  said  court  should  have  decreed  in  favor  of  complainants 
and  against  said  respondents,  for  the  sum  of  two  thousand 
four  hundred  dollars,  and  interest  and  costs. 

Bracketi,  Lumbar d  <&  Smith,  for  complainants  in  error. 

W.  C.  Goudy,  for  defendants  in  error. 

Breese,  J.  The  principal  question  in  this  case  comes  up 
on  Moore's  supplemental  answer  of  June  27,  to  the  complain- 
ants' bill.  In  that  answer,  he  states  that  complainants  never 
authorized  him  to  insure  their  corn  on  storage;  that  it  was 
not  the  custom  of  warehousemen  at  Havana  to  insure  property 
held  as  warehousemen  or  on  storage;  that  he  did  not  intend 
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to  insure  property  held  by  him  as  a  warehouseman;  that  he 
gave  no  representation  to  the  companies  that  would  cover  the 
corn  of  the  complainants,  and  paid  no  premium  therefor;  that 
he  never  reported  to  complainants  that  he  had  insured  their 
corn,  because  he  had  not  done  so,  and  consequently  they  could 
not  have  adopted  or  affirmed  any  act  of  his  with  reference 
thereto;  that  complainants  paid  no  part  of  the  premium  for 
the  insurance;  and  denies  that  their  corn  was  covered  by  the 
policies. 

To  this  answer  a  demurrer  was  filed  and  overruled,  and  the 
injunction  dissolved  and  bill  dismissed. 

This  practice  of  demurring  to  an  answer  we  do  not  under- 
stand, and  must  reprobate  it.  It  is  in  violation  of  all  the 
rules  of  chancery  practice  and  proceedings  known  to  us. 

An  answer  in  chancery  has,  in  general,  a  two-fold  property. 
First,  meeting  the  allegations  of  the  bill;  and,  second,  a  state- 
ment to  the  court  of  the  nature  of  the  defense  on  which  the 
defendant  means  to  rely;  and  in  this  respect  the  answer  ful- 
fills the  duty  of  a  plea,  or  a  series  of  pleas,  either  denying 
facts  upon  which  the  plaintiff's  equity,  as  stated  in  the  bill, 
arises,  or,  by  confessing  such  facts  and  avoiding  them  by  the 
introduction  of  some  new  matter,  from  which  contrary 
inferences  may  be  drawn.  2  Daniel's  Ch.  Prac,  814.  [172] 
He  is  not  to  state  the  conclusions  in  law  which  he  in- 
tends to  deduce,  or  has  deduced,  from  the  facts  he  has  set 
out  —  that  would  be  contrary  to  all  the  principles  of  good 
pleading,  but  he  should  merely  state  the  facts  intended  to  be 
proved,  and  leave  the  inference  of  law  to  be  drawn  from  them 
by  the  court,  after  argument.  He  may  set  up  any  number  of 
defenses  in  his  answer  as  the  consequence  of  the  same  state  of 
facts,  which  his  case  will  allow  or  ingenious  counsel  suggest; 
but  the  defenses  must  be  consistent  with  each  other.  Id., 
815,  816. 

If,  then,  the  complainant  considers  the  defendant's  answer 
does  not  meet  the  demands  of  the  law,  or  finds  that  the  answer 
contains  scandalous  or  impertinent  matter,  or  that  it  does  not 
sufficiently  answer  -,he  allegations  and  charges  in  the  bill,  oi 
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is  otherwise  defective,  he  must  file  exceptions  to  it,  in  which 
he  must  state  such  parts  of  the  bill  as  he  conceives  are  ob- 
jectionable. Or  if  the  answer  be  not  obnoxious  to  exceptions, 
it  may  be  set  down  for  hearing,  and  its  sufficiency  as  a  defense 
tested ;  this  is  equivalent  to  a  demurrer  at  law.  If  it  sets  up 
new  matter,  wilich  the  complainant  deems  irrelevant,  and  as 
forming  no  sufficient  grounds  of  defense,  he  can  except  to  the 
answer,  for  impertinence.  If  the  exceptions  are  allowed, 
either  by  the  master  on  reference,  or  by  the  court,  without  a 
reference,  and  the  answer  adjudged  insufficient,  the  defendant 
must  file  a  further  answer  within  such  time  as  the  court  shall 
direct,  and  on  failure  to  do  so,  the  bill  will  be  taken  for  con- 
fessed. If  such  further  answer  is  deemed  insufficient,  the  de- 
fendant must  file  a  supplemental  answer,  and  pay  all  costs 
attendant  thereon;  if  that  shall  be  adjudged  insufficient,  he 
may  be  proceeded  against  for  a  contempt  of  court.  Scates' 
Comp.,  141,  ch.  21,  sec.  22;  Kitchell  v.  Burgwin,  21  111.,  43; 
Fulton  County  v.  Miss.  <&  Wabash  B.  R.  Co.,  id.,  366. 

If  no  exceptions  are  filed,  a  replication  is  usually  put  in? 
which  makes  an  issue  between  the  parties.  If  there  be  no 
exceptions  on  replication,  the  cause  is  set  down  for  hearing  on 
the  bill  and  answer,  and  exhibits,  if  any,  and  the  answer  is 
taken  to  be  true,  and  no  evidence  shall  be  received,  unless  it 
be  matter  of  record  to  which  the  answer  refers.  Scates' 
Comp.,  141,  ch.  21,  sec.  31. 

In  this  case  no  exceptions  were  taken  to  the  answers,  nor 
were  any  replications  filed,  nor  was  the  answer  set  down  for 
hearing.  The  answers,  therefore,  setting  forth  facts  constitut- 
ing a  defense,  are  to  be  taken  as  true,  by  force  of  the  statute, 
and  the  injunction  was  properly  dissolved,  and  the  bill  dis- 
missed.    The  judgment  must  be  affirmed. 

Decree  affirmed. 
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Frederick  W.  Myers,  Plaintiff  in  Error,  vs.  The  Peo-    [173] 
ple,  Defendants  in  Error. 

Error  to  Recorder's  Court  of  Chicago. 

1.  The  granting  of  a  change  of  venue  is  a  matter  of  discretion  with  the 

judge  of  the  recorder's  court,  and  error  cannot  be  assigned  on  the  re- 
fusal to  grant  the  change,  unless  there  has  been  a  manifest  abuse  of 
its  exercise.  In  this  court,  it  is  requisite  the  application  should  state 
the  specific  facts  and  circumstances  which  induce  the  apprehension 
that  a  fair  and  impartial  trial  will  not  be  had. 

2.  An  approver  is  one  who  confesses  himself  guilty  of  felony,  and  ac- 

cuses others  of  the  same  crime,  to  save  himself  from  punishment. 

3.  An  exception  to  testimony,  and  the  reasons  for  it,  should  appear  in  the 

bill  of  exceptions.  If  objection  is  made  to  the  entire  testimony  of  a 
witness,  and  part  of  it  is  proper,  the  exception  will  fail. 

4.  The  recorder's  court  has  jurisdiction  to  try  a  larceny  where  the  stolen 

property  is  found  within  the  city. 

This  indictment  at  the  October  term,  A.  D.  1859,  of  the 
recorder's  court  of  the  city  of  Chicago,  contains  two  counts 
for  larceny. 

"  That  Frederick  W.  Myers,  John  Haslett  and  John  Smith, 
late  of  said  city,  on  the  10th  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  fifty-nine,  in  said  city  of 
Chicago,  in  the  county  and  state  aforesaid,  one  sorrel  mare,  of 
the  value  of  one  hundred  dollars,  one  other  mare,  of  the  value 
of  one  hundred  dollars,  the  personal  goods  of  John  Mohr, 
then  and  there  being  found,  did  then  and  there  feloniously 
steal,  take  and  carry  away,  contrary  to  the  statute,  etc." 

To  this  indictment,  plaintiff  in  error,  in  proper  person, 
plead  not  guilty. 

On  the  10th  day  of  October,  A.  D.  1859,  the  plaintiff  in 
error  gave  the  state's  attorney  notice  that  he  should  make  an 
application  to  said  recorder  of  said  court,  for  a  change  of 
venue  in  said  cause. 

On  the  14th  day  of  October,  A.  D.  1859,  he  filed  in  said 
court  his  petition,  accompanied  by  his  affidavit,  praying  for  a 
change  of  venue.     Said  petition  showed  that  plaintiff'  in  error 
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feared  and  believed  that  said  recorder  was  prejudiced  against 
him,  and  also  the  inhabitants  of  said  city  of  Chicago  and  Cook 
county  were  prejudiced  against  him,  and  also  that  he  feared, 
on  account  of  said  prejudice,  that  he  could  not  have  and  re- 
ceive a  fair  and  impartial  trial  before  said  recorder,  in  said  re- 
corder's court  of  said  city,  in  said  Cook  county.  The  record- 
er overruled  the  motion,  and  refused  to  grant  a  change  of 
venue. 

A  jury  was  called. 

After  the  examination  of  other  witnesses,  one  David  Car- 
penter was  called,  who  said:  I  went  to  Myers'  house 
[174]  on  the  4th  day  of  July,  1859;  one  night  the  heat 
troubled  me,  and  I  got  up ;  I  saw  Myers  and  Haslett 
mount  their  horses  and  start  to  run  down  a  cow.  Myers  bor- 
rowed my  hat.  I  started  out  to  see  what  they  were  doing; 
went  after  them  half  a  mile,  where  they  had  dismounted;  af- 
ter they  left,  I  found  they  had  tied  a  cow  to  the  fence.  I 
lived  with  Myers  three  or  four  weeks.  Haslett  boarded  with 
Myers.  Smith  lived  at  Bremen.  Myers  and  his  wife  once 
started  to  visit  Smith  at  Bremen.  Smith  stopped  with  Myers 
when  he  came  to  the  city.  I  had  no  interview  with  any  one 
but  Myers  in  regard  to  stealing  cows.  Myers  and  myself 
stole  a  cow,  and  Haslett  took  her  to  Backus'  stable.  Myers 
and  myself  rode;  when  we  got  to  Backus'  stable,  Backus  said 
he  would  not  receive  the  cow  from  Myers ;  so  I  led  her  into 
the  stable  and  delivered  her  to  him  myself.  I  saw  a  horse  at 
Myers'  place,  in  his  stable,  when  I  first  went  there.  Myers 
spoke  to  me  about  paint;  I  furnished  some  hair  dye.  Myers 
said  that  he  had  received  a  letter  from  Bremen,  and  that  he  had 
to  make  way  with  the  mare.  Gray,  a  police  officer,  asked  me 
where  the  mare  was,  about  a  week  or  ten  days  before  Myers  was 
arrested.  I  told  him  that  she  was  in  Myers'  barn.  Myers  told 
me  that  there  was  a  chattel  mortgage  on  the  mare,  and  that 
he  wanted  to  disguise  her.  I  brought  an  ox  to  Myers'  place 
one  night.  I  awoke  him  and  told  him  that  I  had  stole  it;  he 
came  out  and  considered  it  all  right.  Haslett  and  Smith  had 
the  mare  before  Myers  had  her,  and  they  all  told  me  that  My- 
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ers  bought  the  mare  of  Haslett.  Myers  and  myself  stole 
cows  together,  killed  them,  and  brought  them  into  the  city 
and  sold  them ;  the  ox  I  got  of  Sherman,  and  the  money  was 
furnished  by  Bradley;  this  ox  was  killed  at  Myers'  stable  and 
sold ;  I  tied  the  ox  in  the  woods,  and  told  Myers  that  I  had 
stole  it. 

To  the  introduction  of  said  Carpenter,  as  a  witness,  the  de- 
fendant below  objected;  objection  overruled,  and  the  defend- 
ant excepted. 

To  the  testimony  of  said  Carpenter,  the  said  defendant  ob- 
jected; objection  overruled,  and  the  defendant  excepted. 

The  jury  found  the  defendant  guilty,  and  fixed  the  term  of 
his  imprisonment  at  seven  years  in  the  penitentiary. 

Defendant's  counsel  moved  in  arrest  of  judgment,  for  a  new 
trial,  and  for  the  prisoner's  discharge,  all  of  which  were  over- 
ruled. 

The  errors  assigned  are,  that: 

Court  erred  in  not  changing  the  venue. 

Court  erred  in  overruling  the  defendant's  objections  made 
in  the  progress  of  the  trial. 

Court  erred  in  allowing  David  Carpenter  to  testify  in  said 
cause. 

Court  erred  in  allowing  the  prosecutor,  Carlos  Haven,    [175] 
to  introduce  evidence  of  particular  acts  of    the  defend- 
ant, tending  to  prove  a  general  bad  character. 

Court  erred  in  allowing  the  prosecution  to  give  evidence  of 
another  distinct  offense,  other  than  charged  in  the  indictment. 

Court  erred  in  not  arresting  the  judgment. 

Court  erred  in  overruling  motion  for  a  new  trial. 

Court  erred  in  taking  jurisdiction  of  the  cause. 

Court  erred  in  overruling  defendant's  motion  to  be  dis- 
charged. 

Court  erred  in  trying  the  cause. 

S.  M.  <&  W.  S.  Felher,  and  A.  Garrison,  for  plaintiff  in 
error. 

W.  Bushnell,  State's  Attorney,  for  the  People. 
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Walker,  J.  It  is  first  urged  that  the  court  below  erred  in 
refusing  to  grant  a  change  of  venue.  The  petition  presented 
for  that  purpose  fails  to  state  the  specific  facts  and  circum- 
stances which  induced  the  applicant  to  fear  that  he  should  be 
unable  to  procure  a  fair  and  impartial  trial  before  the  courts 
or  by  the  people  of  the  county.  This  is  expressly  required  by 
the  act  regulating  the  practice  in  the  court  below.  It  is  not 
governed  by  the  general  act  then  in  force  on  that  subject. 
The  act  also  requires  that  the  judge  shall  be  satisfied  of  the 
truth  of  the  affidavit.  This  vests  him  with  the  right  to  exer- 
cise a  sound  discretion  in  such  applications;  and  hence  error 
cannot  be  assigned  for  refusing  or  granting  the  application, 
unless  there  has  been  manifest  abuse  in  its  exercise.  The 
court  below  is  not  governed  by  the  general  law  regulating 
changes  of  venue,  as  was  held  in  Martin  v.  The  People,  15 
111.,  536. 

It  is  likewise  urged,  that  Carpenter  was  an  approver,  and 
for  that  reason  was  incompetent  to  give  evidence,  and  that  the 
court  erred  in  admitting  him  as  a  witness.  The  statute  has 
expressly  provided  that  an  approver  shall  not  give  evidence, 
and  if  this  objection  is  well  taken,  the  judgment  of  the  court 
below  must  be  reversed.  Who  then  is  an  approver?  He  is 
one  who  confesses  himself  guilty  of  felony,  and  accuses  others 
of  the  same  crime  to  save  himself  from  punishment.  We  are 
at  a  loss  to  perceive  that  this  witness  in  any  way  confessed 
himself  guilty  of  the  larceny  of  the  property,  for  which  plaint- 
iff in  error  was  then  being  tried,  or  that  he  in  any  way  ac- 
cused him,  for  the  purpose  of  saving  himself  of  a  conviction 
for  that  crime.  The  fact  that  witness  confessed  that  he  had 
been  guilty  of  other  felonies,  although  it  went  to  his 
[176]  credibility,  did  not  constitute  him  an  approver.  This 
objection  is  not  well  taken.  See  Gray  v.  The  People, 
post,  p.  344. 

It  is  again  objected,  that  the  testimony  of  this  witness  was 
improperly  received.     It  is  insisted  in  support  of  this  assign- 
ment of  error,  that  the  witness  was  permitted  to  testify  in 
reference  to  other  larcenies  committed  by  plaintiff  in  error, 
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and  this  witness,  and  not  set  forth  in  the  indictment.  'The 
objection,  as  noted  in  the  bill  of  exceptions,  was  to  all  of  the 
testimony  of  this  witness,  and  seems  not  to  have  been  limited 
sjjecifically,  to  the  portion  now  claimed  to  have  been  improper. 
Had  the  objection  been  specific  as  to  this  portion  of  the  evi- 
dence, the  court  would  doubtless  have  prevented  the  witness 
from  testifying,  or  if  already  received,  on  a  proper  motion,  it 
would  have  been  excluded  as  irrelevant  to  the  issue,  The  bill 
of  exceptions  fails  to  disclose  whether  the  objection  was  made 
before  or  after  the  evidence  was  heard,  or  that  a  motion  was  in- 
terposed to  exclude  any  portion.  The  objection  was  to  the 
evidence  of  this  witness,  but  the  reasons  do  not  appear  in  the 
bill  of  exceptions.  That  a  portion  of  his  evidence  was  prop- 
er is,  we  think,  undeniably  true,  and  if  so,  the  motion  could 
not  prevail,  as  it  was  directed  to  all  of  his  testimony. 

It  is  again  urged,  that  the  court  had  no  jurisdiction  of  the 
cause.  In  support  of  this  objection,  it  is  assumed  that  the  evi- 
dence shows  tha{;  the  larceny,  if  committed  at  all,  was  not 
within  the  city  of  Chicago,  but  some  miles  beyond  its  limits. 
The  evidence  in  this  case  clearly  establishes  the  fact,  that  the 
property  was  found  within  the  city,  and  in  the  possession  of 
plaintiff  in  error.  There  is  no  evidence  that  he  was  at  any 
time  seen  with  the  property  in  his  possession  beyond  the 
city  limits,  and  in  the  absence  of  proof  to  the  contrary,  we 
may  infer  that  the  larceny  was  committed  in  the  city,  as  that 
was  the  place  where  he  was  found  with  it  in  his  possession. 
It  is  a  general  rale  that  crimes  are  local,  and  that  the  offense 
must  be  proven  to  have  been  committed  in  the  jurisdiction  of 
the  court  in  which  the  accused  is  indicted,  to  warrant  a 
conviction.  To  this  rule,  however,  the  crime  of  larceny 
seems  to  form  an  exception,  and  that  the  accused  may  be  tried 
and  convicted  within  the  jurisdiction  of  the  court  in  which  he 
may  be  found  in  possession  of  the  property.  1  Hawkins' 
Pleas,  Cr.,  151. 

It  has  been  said  to  be,  because  the  title  of  the  property  is- 
not  changed,  and  the  ownership  in  law  draws  to  it  the  posses- 
sion, that  the  felon  is,  during  the  whole  time  he  has  posses 
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sion,* guilty  of  a  felonious  trespass,  as  much  as  when  it  was 
first  taken.     He  continues  to  steal,  take  and  carry  away  the 

owner's  property.    This  doctrine  is  sustained  by  the  case 
[177]    of  the  Commonwealth  v.  Culluns,  1  Mass.,  116;  Same 

v.  Andrews,  2  id.,  14.  These  cases  hold  that  a  larceny 
committed  originally  in  one  state  may  be  punished  in  another, 
where  the  felon  is  found  in  possession  of  stolen  goods.  Whilst 
the  rule  announced  by  these  decisions  may  have  been  doubted 
by  other  courts,  we  find  that  all  the  books  agree  that  a  person 
who  commits  a  larceny  in  one  county  may  be  tried  and  con- 
victed in  another  in  the  same  state,  in  which  he  may  be  found 
in  possession  of  the  goods.  And  we  have  no  hesitation  in 
saying  that  the  same  rule  must  apply  to  the  jurisdiction  of 
the  court  below,  whose  territorial  limits  are  embraced  within 
the  state,  and  has  ample  jurisdiction  to  try  the  offense,  and 
represents  a  circuit  court  to  that  extent,  and  would  be  held  to 
have  equally  the  power  to  try  persons  found  in  possession  of 
property  originally  stolen  beyond  the  limits  of  the  cit}',  as  a 
circuit  court  has  when  the  property  is  stolen  beyond  the  limits 
of  the  county  in  which  the  court  is  held.  The  court  below, 
therefore,  had  jurisdiction  to  try  the  cause,  and  the  judgmrnt 
must  be  affirmed. 
Judgment  affirmed. 


Thomas  Jones,  Appellant,  vs.  Samuel  Thompson,  Abeam 
S.  Fish  burn,  Emma  R.  Thompson,  and  Thomas  Ellis, 
Sheriff  of  Marshall  county,  Appellees. 

Appeal  from  Marshall. 

A  had  a  judgment  against  B;  C  held  a  deed  of  trust  upon  certain  lands 
from  B;  A  sold  the  lauds  on  his  judgment.  More  than  twelve 
months  after  the  sale,  G  had  a  transfer  from  A  of  his  certificate  of 
purchase;  D,  being  a  judgment  creditor  of  B,  within  fifteen  months 
from  the  sale  on  the  execution  of  A,  redeemed  the  land  and  took  a 
sheriff's  deed.    C  filed  his  bill  to  remove  the  cloud  cast  upon  his  title 
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by  the  deed  held  by  D:  Held,  that  C  had  not  any  title  to  the  land 
that  could  be  clouded,  and  that  D  held  the  land  without  any  reference 
to  the  trust  deed  of  C,  or  the  assignment  to  him  by  A. 

On  the  13th  day  of  February,  1858,  the  property  in  question 
was  sold  to  Greely  and  Gale  upon  an  execution  on  a  judgment 
of  Greely  and  Gale  against  Thompson,  rendered  October  IT, 
1857. 

May  10,  1858,  there  was  filed  for  record  a  deed  of  trust 
from  Thompson  to  Jones,  the  complainant,  to  secure  the  pay- 
ment of  $1,139,  which  deed  was  dated  February  3,  1858. 

Greely  and  Gale  held,  without  redemption,  their  certificate 
of  purchase  at  said  sheriff's  sale  until  the  3d  of  April,  1859, 
which  was  more  than  twelve  months  after  the  date  of  the 
sheriff's  sale;  and  on  that  day,  Jones,  the  holder  of  the 
trust  deed,  bought  from  Greely  and  Gale  the  sheriff's  [178] 
certificate  of  purchase,  and  had  it  assigned  to  him. 

At  the  May  term,  A.  D.  1859,  of  the  Marshall  circuit  court, 
Abram  S.  Fishburn  recovered  a  judgment  against  Thompson 
for  $1,499,  and  on  the  2d  of  May,  1859,  took  out  his  execu- 
tion, caused  it  to  be  levied  upon  the  property  in  question,  and 
on  that  day  deposited  with  the  sheriff  the  proper  amount  to 
redeem  from  the  judgment  sale  to  Greely  and  Gale,  and  on  the 
4th  of  June  1859,  the  property  was  sold  by  the  sheriff,  under 
Fishburn' s  execution,  for  the  exact  amount  of  said  redemption 
money,  and  the  sheriff  at  once  made  Fishburn  a  sheriff's  deed 
of  the  prqperty. 

Complainant  Jones  claims  that  on  the  15th  of  April,  1859, 
he  took  possession  of  the  property,  and  continued  such  pos- 
session until  after  the  filing  of  the  bill. 

June  25,  1859,  Jones,  the  complainant,  sold  the  property, 
under  the  deed  of  trust  and  power  of  sale,  for  $1,050,  to 
Cook. 

On  the  21st  of  September,  1859,  Cook  conveyed  his  title  to 
complainant  for  $1,070. 

The  bill  was  filed  on  the  22d  of  September,  1859,  asking 
the  court  to  remove  the  cloud  upon  Jones'  title,  caused  by  the 
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existence  of  Fishburn's  title.     The  circuit  court,  on  bearing, 
dismissed  the  bill,  and  complainant  appealed.  " 

Richmond  <&  Bums,  for  appellant. 

T.  L.  Dickey,  for  appellees. 

Caton,  C.  J.  There  is  nothing  in  the  record  to  sustain  the 
allegation  in  the  bill,  that  Fishburn's  judgment  against  Thomp- 
son was  fraudulent,  and  hence  it  must  be  treated  as  a  valid 
judgment. 

There  was  no  redemption  from  the  sale  under  the  Greely 
and  Gale  judgment,  either  by  Thompson,  the  judgment  debtor, 
or  by  Jones,  his  grantee,  prior  to  the  expiration  of  twelve 
months.  Those  titles  were  then  forever  gone.  The  grantee 
in  the  trust  deed  had  no  more  real  interest  in  the  premises 
than  as  if  that  deed  had  never  existed.  It  was  totally  extin- 
guished, except  that  the  bare  legal  title  may  have  remained  in 
the  grantee,  till  it  was  divested  by  the  execution  of  the  sher- 
iff's deed.  Admitting  for  the  present,  what  we  are  by  no 
means  prepared  to  concede  in  fact,  that  the  doctrine  of  merger 
would  have  applied,  had  the  grantee  in  the  trust  deed  purchased 
the  certificate  of  sale  executed  by  the  sheriff,  on  the  sale  under 
the  Greely  and  Gale  judgment,  before  he  had  lost  all  right  and 

title  under  the  deed  of  trust,  by  expiration  of  the 
[179]    twelve  months,  there  can  be  no  pretense  of  any  merger 

of  the  right  under  the  certificate  after  that,  for  there  was 
in  fact  no  interest  under,  the  trust  deed  into  which  it  could 
merge.  There  was  nothing  alive  which  could  absorb  it. 
There  was  no  incumbrance  to  which  it  could  be  tacked.  When 
Fishburn  redeemed  under  his  subsequent  judgment,  he  had 
only  to  redeem  from  the  prior  sale,  without  any  reference  to 
the  deed  of  trust.  This  he  did  do.  The  decree  must  be  af- 
firmed. 

Decree  affirmed. 
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Edward   Iverson  et  al.,  Appellants,  vs.   Nels  P.   Loberg, 

Appellee. 

Appeal  from  the  Superior  Court  of  Chicago, 

Where  a  petition  by  an  administrator  for  the  sale  of  real  estate,  states 
enough  to  require  the  court  to  act,  its  orders  and  decisions  are  bind- 
ing until  they  are  reversed ;  they  cannot  be  attacked  collaterally. 

This  was  an  action  of  ejectment  to  recover  lots  one  and  two, 
in  block  ten,  in  Butterweight  and  "Webster's  Addition  to  Chi- 
cago. There  are  three  counts.  In  the  first,  all  the  plaintiffs 
are  joined.  In  the  second,  Edward  claims  an  undivided  third, 
and  in  the  third,  Charlotte  E.  and  Albert,  claim  two  undivid- 
ed thirds. 

Plea,  general  issue  and  joinder.  Jury  waived,  and  cause 
submitted  to  the  court  on  the  following  statement  of  facts, 
agreed: 

That  the  plaintiffs  claim,  as  children  and  heirs  of  Halver 
Iverson,  who  died  August  15,  1850,  and  are  entitled  to  re- 
cover the  premises  in  this  action,  unless  they  have  been  di- 
vested of  title,  by  proceedings  had  in  the  county  court  of 
Cook  county,  by  Nels  Olsne,  as  administrator  of  said  Halver 
Iverson.  The  proceedings  in  said  county  court  were  in  sub- 
stance as  follows:  That  on  the  23d  of  September,  1852,  said  ad- 
ministrator presented  his  petition,  stating,  "  that  under  and 
pursuant  to  his  appointment  as  such  administrator,  he  has 
proceeded  to  adjust  and  settle  the  affairs  of  said  estate,  in  man- 
ner prescribed  by  law;  that  there  are  no  available  dues  or  de- 
mands, personal  property,  effects  or  assets  belonging  to  said 
estate,  so  far  as  your  petitioner  has  been  able  to  learn,  except 
as  heretofore  reported.  That  your  petitioner,  administrator 
as  aforesaid,  finds  that  there  is  a  large  balance,  to  wit,  the  sum 
of  $225,  or  thereabouts,  still  standing  against  said 
estate,  and  which  balance,  by  the  order  and  allowance  [180] 
of  said  county  court,  ought  to  be  paid,  but  which  your 
petitioner  is  entirely  unable  to  do,  for  want  of  property  or  as- 
sets subject  to  his  control." 
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That  said  H.  Iverson  died  seized  of  the  aforesaid  lots ;  and 
prays  for  leave  to  sell  the  interest  that  was  of  said  Iverson  in 
said  premises. 

Appended  to  said  petition  is  a  certificate  of  publication  for 
three  weeks,  from  Dec.  30,  1852,  of  the  usual  notice  of  pre- 
senting a  petition,  for  sale  of  said  land  to  said  county  court, 
at  a  term  thereof  to  be  held  on  the  3d  Monday  of  March, 
1853.  Also,  a  similar  certificate  of  publishing  for  three 
weeks,  from  Sept.  22,  1852,  a  notice  of  presenting  a  similar 
petition  to  said  court,  on  the  first  Monday  in  December,  1852. 

At  said  March  term,  came  into  court  Nels  Olsne,  adminis- 
trator, etc.,  and  Edward  S.  Kimberly,  guardian  ad  litem  to 

,  who  files  his  answer  in  behalf  of  said  minors,  neither 

admitting  nor  denying  the  allegations  in  said  petition,  but  re- 
serving the  rights  of  said  minors,  by  requiring  proof,  etc. 
And  it  appearing  from  the  records  and  files  of  this  court  that 
said  administrator  has  filed  his  inventory  and  appraisement 
bill  of  the  effects  of  said  deceased,  but  no  sales  bill,  for  the 
reason  that  there  were  no  personal  effects,  and  that  there  are 
claims  against  said  estate  unsatisfied,  and  that  it  is  necessary 
to  sell  the  real  estate  and  property  petitioned  for,  to  pay  the 
debts  of  said  intestate;  that  the  legal  notice  of  presenting  the 
petition  has  been  given,  and  the  proceedings,  in  all  respects, 
been  according  to  law,  and  that  the  intestate  had  an  interest 
in  said  land ;  ■  the  said  administrator  is  ordered  to  make  sale  of 
said  lots,  according  to  the  provisions  of  the  statute,  and  to 
make  report  of  any  further  action  in  the  case. 

Admitted  that  due  notice  of  sale  was  given,  and  that  pur- 
suant to  said  notice,  lot  No:  1  was  sold  for  $805,  and  lot  No. 
2  for  $475,  to  one  Peter  Page;  that  the  sale  was  confirmed  by 
an  order  of  the  court,  Dec.  17, 1853.  Administrator's  deed  is 
in  due  form,  and  that  said  Page  conveyed  said  premises  to  the 
defendant,  and  that  the  purchase  price  was  paid  to  the  admin- 
istrator. 

That  said  Halver  Iverson  died  intestate,  leaving  three  child- 
ren, the  plaintiffs,  two  of  whom  resided  with  their  mother  in 
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Chicago  —  the  widow  died   within  a  week  or  two  after  the 

death  of  her  husband. 

Sept.  IT,   1850,   l^els    Olsne   appointed  guardian  of   said 

Charlotte  E.,  and  Albert. 

Sept.  18, 1850,  letters  of  administration  issued  to  said  E~els 

Olsne. 

January  10,   1851,   administrator   presented   inven-    [181] 

tory  and  appraisal  bill,  showing  that  all  the  personal 

property  consisted  of  household  furniture,  etc.,  appraised  at 

$151.34;  cash  in  hand,  $12.90;  one  claim  good,  $3.50;  total, 
$167.71.  Same  day,  administrator  presented  a  sale  bill,  from 
which  it  appears  that  on  October  17,  1850,  he  had  sold  all 
personal  property  for  $172.50.  On  same  day,  claims  were 
allowed  as  follows:  Funeral  expenses,  $21.75;  physicians'  bill, 
last  sickness,  $11.86;  claim  of  $6.62;  September  8,  1851,  an- 
other claim,  $33.67;  which  comprise  all  the  claims  allowed 
against  said  estate. 

Administrator  paid,  as  expenses  of  administration,  $38.67, 
incurred  previous  to  said  proceedings,  which  does  not  include 
expense  of  the  sale  of  said  land.  September  20,  1852,  an  ap- 
praisers' bill  was  filed,  by  which  the  appraisers  report  certain 
articles  allowed  to  family  of  deceased,  and  appraise  their  value 
at  $312.50,  which  was  ordered  recorded  September  23,  1852. 
October  9,  1852,  an  order  was  entered  awarding  to  the  family 
of  deceased  said  sum  of  $312.50.  June  8, 1858,  administrator 
rendered  account  and  produced  vouchers,  from  which  it  ap- 
pears that  a  portion  of  said  claims  against  the  estate,  amount- 
ing to  $56.37^,  was  paid  before  the  presentation  of  said  peti- 
tion. Said  administrator  died  in  1858.  Admitted  that  at  the 
time  of  the  order  of  sale  all  the  children  were  minors,  and 
that  there  is  nothing  in  the  records  or  in  the  papers  on  file, 
further  than  what  has  been  mentioned  or  referred  to,  going  to 
show  that  a  guardian  ad  litem  was  appointed  for  said  minors, 
or  that  the  administrator  presented  an  account  of  the  personal 
estate  and  debts  of  the  deceased.  The  plaintiff  objected  to 
the  deed  of  the  said  administrator,  and  to  all  the  proceedings 
of  the  said  county  court,  in  reference  to  the  sah   petition  for 
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said  sale,  for  the  reason  that  the  said  county  court  had  no 
authority  or  jurisdiction  in  the  premises,  and  the  proceedings 
thereof  in  their  behalf  were  void  for  the  following  reasons, 
to  wit: 

1.  Because  it  does  not  appear  by  the  petition  that  the  ad- 
ministrator had  filed  either  an  inventory,  appraisement  bill 
or  sales  bill,  or  that  he  had  first  applied  the  personal  estate 
towards  the  payment  of  the  debts  of  said  intestate. 

2.  Because  in  the  proceedings  to  sell  said  premises,  no  guar- 
dian ad  litem  was  appointed  for  said  minors,  or  either  of  them, 
nor  were  they  in  any  way  made  parties  thereto. 

3.  Because  it  does  not  appear  by  said  petition  that  the  per- 
sonal estate  was  insufficient  to  pay  the  just  claims  against  the 
said  estate;  and,  by  the  agreed  statement  of  facts,  it  appears 
affirmatively  that  the  personal  estate  was  sufficient  to  pay  all 

just  claims  against  said  estate. 
[182]        4.  Because  the  administrator,  previous  to  obtaining 
said  order  of  sale,  failed  to  make  a  just  and  true  ac- 
count, or  any  account,  of  the  personal  estate  and  debts  of  said 
intestate. 

The  court  overruled  the  objections,  admitted  the  deed,  sus- 
tained the  proceedings  of  the  county  court,  and  rendered  judg- 
ment for  defendant.  Plaintiffs  excepled,  and  exceptions  al- 
lowed. 

The  errors  assigned  are,  that  the  court  admitted  the  deed  in 
evidence;  that  the  court  sustained  the  proceedings  of  the 
county  court;  that  the  court  gave  judgment  for  the  defendant 
and  against  the  plaintiffs,  whereas  the  judgment,  by  law, 
should  have  been  for  the  plaintiffs,  or  for  a  portion  of  them. 

J.  S.  Page,  for  appellants. 

Farwell,  Smith  dh  Thomas,  for  appellee. 

Caton,  C.  J.  We  are  obliged  to  affirm  this  judgment  much 
against  our  inclination.  This  sale  was  no  doubt  a  great  out- 
rage, and  we  should,  as  at  present  advised,  not  hesitate  to  re- 
verse the  proceeding,  were  it  directly  before  us.  But  here  it 
comes  up  collateral.lv,  and  we  cannot  disregard  that  proceed 
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ing  unless  it  was  void  for  the  want  of  jurisdiction.  We  can- 
not hold  that  such  was  the  case.  The  petition  stated  enough 
to  require  the  court  to  act  in  the  premises  —  to  set  it  in  mo- 
tion, and  that  was  sufficient  to  give  the  court  jurisdiction,  and 
whatever  was  done  under  it  was  not  in  the  exercise  of  an 
usurped  power,  but  of  one  conferred  by  law,  and  although  the 
court  may  have  exercised  that  power  erroneously,  its  orders 
and  decisions  are  binding  till  reversed.  If  we  are  to  look 
into  any  errors  in  that  proceeding,  it  must  be  brought  before 
us  by  writ  of  error.  The  judgment  must  be  affirmed. 
Judgment  affirmed. 


Nathaniel  P.  Wilder  and  Gurdon  S.  Hubbard,  impleaded, 
etc.,  Appellants,  vs..  The  City  of  Chicago,  Appellee. 

Appeal  from  Cook. 

1.  The  common  council  of  the  city  of  Chicago  had  power  to  appoint  one 

or  more  collectors,  in  addition  to  the  one  elected  by  the  people. 

2.  The  collector  was  required  to  pay  the  money  collected  by  him  into  the 

city  treasury,  and  he  could  not  retain  any  part  of  it  for  any  purpose. 

This  was  a  suit  on  an  official  bond  against  a  city  [183] 
collector  and  two  of  his  sureties.  The  eighth  plea  is 
called  a  plea  of  setoff,  and  sets  forth  that  the  city  of  Chicago 
was  indebted  to  said  Russell  in  a  larger  sum  than  the  amount 
claimed  in  the  declaration,  for  so  much  commissions  of  right 
due  to  him  upon  the  amount  of  special  assessments  collected 
during  the  term  of  his  office  in  said  city,  by  said  special  col- 
lector, appointed  by  said  city,  contrary  to  law,  to  make  such 
collections.     To  which  a  demurrer  was  sustained. 

Tiit re  was  a  judgment  against  the  appellants  for  the 
amount  of  the  bond,  to  be  discharged  on  payment  of  the 
damages,  etc. 

J.  P.  Clarlxsori)  for  appellants. 

J.  L.  King,  for  appellee. 
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Breese,  J.  The  questions  raised  upon  this  record  are  not 
new  to  this  court.  They  were  presented,  substantially,  in  the 
case  of  Russell  et  al.  v.  The  City  of  Chicago,  22  111.,  285,  and 
there  fully  argued  and  decided,  without,  as  we  understand,  the 
intimation  of  a  doubt,  by  this  court,  of  the  propriety  of  the 
ruling.  We  there  decided  that  the  common  council  of  Chi- 
cago had  power  expressly  granted  to  them  to  appoint  one  or 
more  collectors,  in  addition  to  the  one  to  be  elected  by  the 
people  of  the  city.  Those  to  be  appointed  by  the  city  Were  to 
be  appointed  by  ballot  by  the  council.  The  idea  is,  that  under 
its  charter  the  city  was  required  to  have  at  least  one  collector, 
but  if  a  greater  number  should  be  found  to  be  necessary,  the 
common  council,  by  ballot,  could  appoint  the  requisite  num- 
ber—  one  or  more.  When  thus  appointed,  they  were  clothed 
with  all  the  rights,  powers,  privileges  and  duties,  in  collecting 
the  dues  to  the  city,  as  fully  as  they  appertained  to  the  col- 
lector elected  by  the  people.  Their  power  and  jurisdiction 
would  extend  all  over  the  city,  if  not-  limited  by  some  law  or 
regulation  of  the  common  council.  Being  such  collectors, 
they  had  power  to  collect  the  special  assessments.  These 
points  are  fully  decided  in  the  case  referred  to.  That  case  de- 
cides further,  that  if  the  conncil  had  not  this  power,  about 
which,  however,  not  the  slightest  doubt  was  entertained  or 
suggested,  that  did  not  justify  the  collector  elected  by  the  peo- 
ple to  hold  on  to  the  moneys  he  had  collected  by  virtue  of  his 
office,  belonging  to  the  city.  The  form  which  the  same  de- 
fense has  now  assumed,  by  claiming  these  fees  as  a  setoff, 
cannot  affect  the  merits  of  the  question  in  any  manner.  If 
the  defense  was  not  available  when  presented  in  the  sixth  plea 
in  the  case  referred   to,  it  cannot,  by  any  legerdemain,  be 

made  available  under  the  eighth  plea  in  this  case. 
[184]    Forms,  are   nothing — substance   is   everything.     The 

sixth  plea,  as  the  eighth  plea  does  here,  distinctly  pre- 
sented the  question  of  the  power  of  the  common  council  to 
appoint  additional  collectors;  that  power  being  denied,  the 
defendant  insisted  on  his  right  to  retain  moneys  in  his  hands 
belonging  to  the  city  to  an  amount  equal  to  the  fees  he  could 
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have  made  on  the  collections  of  which  he  had  "been  deprived. 
In  that  plea,  he  justified  under  the  right  to  retain  moneys  for 
these  fees;  under  the  eighth  plea  in  this  case,  he  proposes  to 
set  off  those  fees  against  the  claim  of  the  city.  We  cannot 
see  that  the  form  of  the  present  eighth  plea  presents  the  de- 
fendant's claim  in  any  stronger  or  better  light  for  him,  and  is 
disposed  of  by  the  ruling  of  the  case  cited. 

We  will  not  now  attempt  to  put  a  construction  on  the  vari- 
ous provisions  of  the  charter  so  minutely  examined  by  the 
counsel  for  the  appellants.  It  is  not  necessary  in  this  case. 
The  record  shows  that  during  the  term  of  office  of  the  defend- 
ant Russell,  an  ordinance  of  the  common  council,  concerning 
the  assessment  and  collection  of  taxes,  was  in  full  force,  by 
which  the  collector  was  required  to  pay  into  the  city  treasury 
all  moneys  collected  by  him  as  fast  as  collected,  and  at  least 
as  often  as  every  Monday,  and  in  the  identical  funds  received. 
This  being  his  duty,  he  had  no  right  to  retain  a  dollar  for  any 
purpose.     The  judgment  is  affirmed. 

Judgment  affirmed. 


Thomas  Franey,  Appellant,  vs.  William  M.  True  et  al., 

Appellees. 

Appeal  from  La  Salle  County  Court, 

1.  The  copy  of  an  instrument  indorsed  on  a  declaration  is  no  part  of  itr 

and  a  bill  of  exceptions  is  requisite  to  inform  the  court  in  relation 
thereto. 

2.  A  special,  and  not  a  general  demurrer,  is  the  proper  mode  of  taking 

objection  to  a  pleading  that  is  double. 

3.  In  an  action  by  an  indorsee  of  a  note,  if  the  indorsement  is  correctly 

set  out  in  the  declaration,  a  copy  of  the  name  of  the  indorser  need  not 
be  given  with  a  copy  of  the  instrument. 

This  was  a  declaration  on  a  note  of  $1 55,  dated  August  28, 
1857,  due  one  year  after  date,  and  made  by  plaintiff  in  error, 
and  payable  to  S.  Bell,  and  indorsed  by  him. 
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[185]        Copy  of  note  and  account,  but  no  copy  of  indorse- 
ment was  given  with  the  declaration. 

Motion  by  defendant  below  for  a  continuance,  for  want  of 
a  copy  of  the  indorsement  on  the  note,  overruled. 

General  issue  and  joinder. 

Second  plea,  of  entire  failure  of  consideration ;  setting  forth 
that  the  note  was  assigned  after  due;  that  Bell,  the  payee,  was 
a  manufacturer  of  reaping  and  mowing  machines;  that  the 
only  consideration  of  said  note  was  a  machine;  that  Bell  war- 
ranted the  machine  to  be  a  good  article,  and  that  the  sickle 
would  not  clog  in  grass  or  grain,  and  that  the  machine  would 
answer  the  purpose  for  which  it  was  bought ;  that  the  plaintiff 
in  error,  relying  on  said  warranty,  bought  the  machine  and 
gave  the  note  therefor;  that  the  machine  was  not  a  good  arti- 
cle, and  the  sickle  would  clog  in  grass  and  grain,  and  would 
not  answer  the  purpose  for  which  it  was  bought;  that  the  pit- 
man and  boxes  were  not  properly  made,  and  were  not  of  good 
material,  and  kept  breaking;  and  that  the  machine  was  there- 
by worthless. 

Third  plea,  of  entire  failure  of  consideration,  and  same  as 
the  second  plea,  except  (as  to  the  allegations  of  warranty)  it 
alleges  that  said  Bell  promised  that  the  machine  was  made  in 
a  workmanlike  manner,  and  was  worth  the  money  paid  for  it; 
that  relying  on  said  promise  of  said  Bell,  plaintiff  in  error 
bought  the  machine  and  gave  note;  that  said  machine  was  not 
made  in  a  workmanlike  manner,  and  the  sickle  clogged  in  grass 
and  grain. 

Fourth  plea,  of  partial  failure  of  consideration;  otherwise 
in  substance  same  as  above. 

First  replication,  denying  indorsement  after  due.     Similiter. 

Second  replication,  in  words  following:  "  And  for  further 
replication  to  the  said  second,  third  and  fourth  pleas,  and  each 
of  them  severally,  by  leave  of  the  court,  plaintiffs  say,  that  the 
consideration  of  the  note  mentioned  in  plaintiffs'  declaration 
has  not  failed  in  manner  and  form,  as  in  either  of  said 
pleas  is  alleged,  and  of  this  they  put  themselves  upon  the 
'country." 
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A  demurrer  to  the  second  replication  was  overruled,  and 
plaintiff  then  excepted,  and  abided  by  his  demurrer. 
Judgment  for  plaintiffs  below  of  $175.92. 
Motion  for  new  trial  overruled. 
Assignment  of  errors,  as  follows: 

1.  Court  erred  in  overruling  the  motion  to  continue  for 
want  of  a  copy  of  the  indorsement  on  the  note. 

2.  Court  erred  in  overruling  the  demurrer  to  the  second 
replication. 

3.  Court  erred  in  overruling  the  motion  for  a  new  trial. 

4.  General  assignment  of  errors. 

Gray,  Avery  c5  Bushnell,  for  appellant.  [IS 6] 

B.  C.  Cook,  for  appellees. 

Caton,  C.  J.  If  we  could  take  notice  of  the  grounds  relied 
upon  for  a  continuance,  we  are  inclined  to  the  opinion  that  the 
motion  was  properly  overruled.  The  instrument  itself  upon 
which  the  action  was  brought  was  correctly  copied  on  the 
back  of  the  declaration,  and  if  the  statute  further  required  that 
a  copy  of  the  indorsement,  which  gave  the  plaintiff  instead  of 
the  payee  the  right  to  sue,  should  also  be  given,  that  was  truly 
given  in  the  body  of  the  declaration,  which  has  been  held  to 
be  sufficient.  All  there  was  of  it  was  the  name  of  the  payee, 
and  that  was  given  in  the  appropriate  connection  in  the  aver- 
\nent  of  the  assignment  in  the  declaration.  But  the  copy  in- 
dorsed on  the  declaration  is  no  part  of  the  declaration,  and  has 
been  repeatedly  held  to  be  no  part  of  the  record,  and  a  bill  of 
exceptions  can  alone  inform  us  of  what  it  is.  The  motion  Avas 
properly  overruled. 

The  court  was  also  right  in  overruling  the  demurrer  to  the 
replication.  The  replication  is  said  to  be  double,  but  if  that 
be  so,  the  defect  could  not  be  reached  by  general  demurrer. 
The  replication  was  informal  and  very  general,  but  good  on 
general  demurrer.     The  judgment  must  be  affirmed. 


Judgment  affirmed. 
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George  Smith,  Appellant,  vs.  John  B.  Wilson,  Appellee. 
Appeal  from  Cook. 

1.  An  affidavit  filed  in  the  progress  of  a  cause,  to  be  considered  by  this 

court,  should  be  in  a  bill  of  exceptions. 

2.  A  party  who  is  not  in  a  condition  to  be  forced  to  proceed  cannot  force 

his  adversary  to  do  so. 

3.  A  court  has  not  discretion  at  a  term  subsequent  to  the  rendition  of  its 

judgment,  to  set  it  aside,  but  it  may  amend  in  matters  of  form,  after 
notice  given. 

4.  A  party  is  entitled  to  notice  of  a  proceeding  to  reinstate  a  cause. 

5.  In  this  case  the  appellee  below,  on  the  dismissal  of  his  cause  in  the 

circuit  court,  should  have  prayed  an  appeal,  or  sued  out  a  writ  of 
error. 

Wilson  recovered  a  judgment  against  Smith  before  a  justice 
of  the  peace,  from  which  Smith  took  an  appeal  to  the  circuit 
court  of  Cook  county.  Two  writs  of  summons  were  issued 
out  of  the  circuit  court,  both  of  which  were  returned 
[187]  "  not  found."  The  alias  writ  of  summons  was  returned 
on  the  3d  of  September,  1860.  At  the  October  term 
following,  Smith  had  the  suit  dismissed  at  plaintiff's  cost  for 
want  of  prosecution.  The  attorney  of  Wilson  then  filed  his 
affidavit,  stating  that  Wilson  could  readily  have  been  served 
with  process  at  any  time,  that  in  his  absence  Smith  fraudu- 
lently and  unauthoiizedly  caused  the  suit  to  be  dismissed, 
when  the  cause  had  not  been  called  on  the  docket,  and  that  it 
had  not  yet  been  so  called.  That  Wilson  is  ready  for  trial, 
and  has  a  meritorious  cause  of  action;  and  prayed  that  the 
iause  might  be  reinstated. 

At  the  following  term,  in  November,  the  circuit  court  rein- 
stated the  case,  and  entered  a  judgment  by  default,  dismissing 
the  appeal,  and  for  ten  per  cent,  damages.  From  this  judg- 
nent  Smith  prayed  an  appeal  to  this  court. 

M.  W.  Fuller,  for  appellant. 

C.  A.  Gregory,  for  appellee. 

Breese,  J.     At  the  regular  October  term,  1860,  of  the  cir- 
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cuit  court  of  Cook  county,  a  judgment  was  entered  therein, 
dismissing  a  suit  pending  there  by  appeal,  in  which  the  de- 
fendant in  error  was  the  appellee  and  plaintiff  below,  and  the 
plaintiff  in  error  the  appellant  and  the  defendant  below. 
Summons  had  been  duly  issued  against  the  appellee,  and  duly 
returned  "not  found."  An  alias  was  issued  subsequently, 
and  in  proper  time  returned  "  not  found."  On  motion  of  the 
appellant,  the  suit  was  dismissed  for  want  of  prosecution,  and 
a  judgment  rendered  for  costs  against  the  appellee. 

At  the  next  November  term,  the  appellee  entered  his  mo- 
tion, founded  upon  affidavit,  to  reinstate  the  cause,  which  was 
done,  and  the  appeal  was  dismissed.  The  appellant  there 
brings  the  case  here  by  writ  of  error,  and  assigns  this  action 
of  the  court  as  the  error  in  the  record. 

The  defendant  in  error,  by  agreement,  has  assigned  cross- 
errors  going  to  the  regularity  of  the  proceedings  by  the  court 
at  the  October  term,  in  dismissing  the  suit  before  the  cause 
was  reached  for  trial.  That,  as  the  appellee  then  was  not  in  a 
position  to  force  the  appellant  to  trial,  so  neither  could  the 
appellant  force  the  appellee.  An  affidavit  is  also  found  in  the 
record,  showing  that  the  appellee  might  have  been  served  with 
the  summons  at  any  time,  but  the  appellant  did  not  seek  to 
serve  it;  and  that  appellee  had  no  notice  that  a  motion  would 
be  made  to  dismiss  the  suit,  and  that  on  learning  it  had  been 
dismissed,  at  the  next  term  the  motion  was  made  to  reinstate, 
which  was  allowed. 

We  may  observe  here,  that  this  court  has  repeatedly  [188] 
held  that  affidavits  and  other  papers,  not  intrinsically 
parts  of  a  record,  are  not  made  so  by  the  fact  that  the  clerk 
has  incorporated  them  into  the  record.  They  are  extrinsic, 
dehors  the  record,  and  can  only  be  made  a  part  of  it  by  bill  of 
exceptions.  Corey  v.  Bussell,  3  Gilm.,  366;  Edwards  and 
wife  v.  Patterson,  5  id.,  126;  McDonald  v.  Arnout,  14  111., 
58 ;  Lucas  v.  Farrington,  21  id.,  31. 

Of  course,  then,  the  defendant  in  error  cannot  avail  of  the 
affidavit,  and  his  case  must  be  disposed  of  regardless  of  it,  and 
of  the  facts  stated  in  it. 
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On  the  return  of  a  summons  in  the  case  "not  found,"  the 
cause  stood  continued  to  the  next  term,  at  which  term  it  stood 
for  trial  de  novo,  as  though  process  had  been  served,  when 
called  in  its  order.  (Scates'  Comp.,  709.)  We  have  said,  in 
the  case  of  Hooper  v.  Smith,  19  111.,  53,  that  a  party  in  court 
cannot  force  his  adversary  to  act,  until  he  himself  is  in  a  con- 
dition to  be  forced  to  proceed.  Now,  here  the  appellant  was 
in  no  such  condition,  and  the  judgment  of  dismissal  of  the 
suit,  which  he  had  entered  on  his  own  motion,  was  irregular. 

But  the  question  arises,  How  must  advantage  be  taken  of 
;:his  irregularity?  The  case  of  Cook  v.  Wood  et  al.,  24  111., 
295,  answers  the  question.  We  there  say,  after  a  term  has 
expired,  a  court  has  no  discretion  or  authority  at  a  subsequent 
term  to  set  aside  a  judgment.  It  may  amend  it,  in  mere  mat- 
ter of  form,  after  notice  to  the  opposite  party.  We  adhere  to 
the  conclusions  reached  in  that  case. 

But  a  fatal  objection  to  this  proceeding,  independent  of  that 
case,  consists  in  the  fact  that  no  notice  was  given  the  opposite 
party  of  the  motion  to  reinstate.  It  is  well  settled  that  notice 
in  such  cases  is  indispensable.  The  only  notice  with  which 
the  plaintiff  in  error  was  chargeable,  was  of  the  day  of  trial 
after  the  cause  was  reinstated. 

On  the  dismissal  of  the  suit  at  the  October  term,  1860,  the 
appellee  slould  have  taken  an  appeal,  or  sued  out  a  writ  of 
error.  That  was  his  remedy.  At  the  ensuing  November 
term,  the  case  was  off  the  docket  —  it  had  no  longer  a  place 
in  court,  and  the  court  had  no  jurisdiction  over  it  to  rein- 
state it. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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William  Evans,  Plaintiff  in  Error,  vs.  The  Chica-    [189] 
go  and  Rock  Island  Railroad  Company,  Defendant 
in  Error. 

Error  to  La  Salle. 

1.  If  a  party  uses  an  article  furnished  under  a  written  contract  made  by 

an  agent,  it  will  be  presumed  that  it  was  intended  to  ratify  the 
contract. 

2.  A  party  who  complies  with  his  contract  may  recover  for  breach  of  it 

by  the  other  contracting  party;  or  he  may  abandon  the  contract  and 
recover  pro  tauto;  but  in  the  latter  case  the  contract  price  will  fix  the 
measure  of  damages. 

3.  Where  a  contract  stipulates  that  eighty  per  cent,  shall  be  paid  monthly 

for  wood  as  delivered,  and  that  twenty  per  cent,  may  be  reserved  to 
be  paid  within  thirty  days  after  the  completion  of  the  contract,  the 
twenty  per  cent,  will  not  be  liquidated  damages,  nor  considered  a 
forfeiture,  but  as  a  sum  to  cover  damages,  or  out  of  which  to  recoup 
in  case  of  a  breach  of  the  contract. 

4.  A  receipt  of  a  part  of  the  money  earned  on  such  a  contract  is  not  a 

waiver  of  rights  acquired  under  it. 

This  was  an  action  in  assumpsit,  brought  to  recover  the 
value  of  four  hundred  and  ninety-five  cords  of  wood,  claimed 
to  have  been  delivered  by  plaintiff  to  defendant,  at  its  request, 
in  the  months  of  January  and  February,  1857. 

Plaintiff  filed  his  declaration  in  the  usual  form  of  the  com* 
mon  counts. 

Defendant  filed  the  following  pleas: 

First  —  Plea  of  general  issue. 

Second  —  Plea  of  payment. 

Third  —  A  special  plea,  as  follows:  "And  for  a  further  plea 
in  this  behalf,  defendant  saith,  actio  non,  etc.,  because  it  saith 
that  the  wood  mentioned  in  the  declaration  aforesaid  was  sold 
and  delivered  upon  a  contract  entered  into  between  said  plaint- 
iff and  said  defendant,  on  the  5th  day  of  January,  A.  D.  1857, 
by  the  terms  of  which  agreement,  said  plaintiff  agreed  to  de- 
liver the  defendant  one  thousand  five  hundred  cords  of  wood, 
on  the  line  of  the  Chicago  and  Rock  Island  Railroad,  one 
mile  west  of  the  Junction  station,  by  the  first  day  of  May,  A. 
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D.  1857,  a.nd  by  which  contract  the  defendant  agreed  to  pay 
to  said  plaintiff  two  dollars  and  fifty  cents  per  cord,  eighty  per 
cent,  to  be  paid  monthly  as  the  wood  should  be  delivered,  and 
the  remaining  twenty  per  cent,  should  be  paid  within  thirty 
days  after  the  completion  of  the  contract.  And  defendant 
avers  that  it  has  paid  to  said  plaintiff  eighty  per  cent,  of  the 
price  of  all  the  wood  which  has  been  delivered  by  said  plaint- 
iff to  said  defendant,  and  that  the  said  plaintiff  has  never  com- 
pleted said  contract,  and  has  not  delivered  to  said  defendant 
said  one  thousand  iive  hundred  cords  of  wood ;  and  this  the  said 
defendant  is  ready  to  verify,  wherefore  it  prays  judg- 
[190]    ment,"etc. 

Plaintiff  replied  to  said  plea  by  denying  payment, 
and  the  making  of  a  contract  as  alleged  in  said  third  plea. 

The  cause  was  tried  before  Hollister,  Judge,  and  a  jury; 
and  a  verdict  had  for  the  defendant,  and  judgment  thereon  en- 
tered against  the  plaintiff  for  costs. 

The  plaintiff,  to  maintain  the  issue  on  his  part,  produced  a 
witness,  John  W.  Conlogue,  who  testified  as  follows:  "  I  am 
acquainted  with  plaintiff  and  defendant;  I  was  in  the  employ 
of  defendant  in  the  spring  of  1857;  plaintiff  delivered  to  de- 
fendant, in  the  months  of  January  and  February,  1857,  four 
hundred  and  ninety-four  and  one-half,  or  four  hundred  and 
ninety-five  and  one-half  cords  of  wood,  worth  two  dollars  and 
fifty  cents  per  cord.  Said  wood  was  received  and  used  by 
defendant. 

"  I  made  a  contract  with  plaintiff  to  deliver  to  defendant, 
within  a  mile  of  Trenton,  on  the  line  of  the  defendant's  rail- 
road, one  thousand  or  fifteen  hundred  cords  of  wood,  for  which 
plaintiff  was  to  have  two  dollars  and  fifty  cents  per  cord, 
eighty  per  cent,  to  be  paid  monthly,  as  the  wood  was  delivered, 
and  the  remaining  twenty  per  cent,  was  to  be  paid  within 
thirty  days  after  the  completion  of  the  contract.  Said  wood 
was  to  be  delivered  by  the  first  of  May,  1857.  The  whole  of 
said  one  thousand  cords  of  wood  was  never  delivered,  to  my 
knowledge,  at  least  up  to  the  time  fixed  for  the  completion  of 
the  contract. 
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"  I  don't  know  that  the  whole  of  said  wood  was  delivered. 
I  know  it  was  not  at  that  point ;  I  know  it  because  I  was  over 
that  part  of  the  road  frequently.  The  four  hundred  and  ninety- 
four  and  one  half  cords  of  wood  that  were  delivered  by  plaint- 
iff to  defendant  were  delivered  in  January  and  February, 
1857.  The  wood  was  to  be  estimated  monthly  as  delivered, 
and  the  eighty  per  cent,  to  be  paid  monthly  as  wood  was  de- 
livered. The  wood  delivered  in  January  was  not  paid  for  in 
February  —  would  not  be  if  delivered  in  January.  That  wood 
that  was  delivered  in  January  and  February  was  not  paid  for 
until  April  following.  None  of  the  wood  delivered  was  paid 
for  the  month  it  was  delivered." 

Defendant,  to  maintain  the  issues  on  his  part,  offered  in 
evidence,  and  read  to  the  jury,  two  receipts  of  plaintiffs,  as 
follows : 

41  Chicago  &  Rock  Island  R.  R.  Co.,  Peru  Station, 

1857.  To  Wm.  Evans,  Dr. 

Feb.        For  468  cords  wood,  20s.,  less  20  per  cent.,  delivered  one 

mile  west  of  Trenton,        ----..      $936  00 
"  Dated  La  Salle,  April  2,  1857. 

"  Eeceived  of  the  Chicago  &  Rock  Island  Railroad  Com- 
pany, the  sum  of  nine  hundred  and  thirty-six  dollars  ($936) 
in  full  for  the  above  account.  Wm.  Evans. 

"  Chicago  &  Rock  Island  Railroad  Company,  Peru  Station,       [191] 
1857  To  Wm.  Evans,  Dr. 

January.    For  26>£  cords  of  wood,  at  20s,  less  20  per  cent.,  delivered 

at  Barlow's  Crossing   $53.00 

"  Dated,  La  Salle,  April  2,  1857. 

"  Received  of  the  Chicago  and  Rock  Island  Railroad  Com- 
pany, fifty-three  ($53)  dollars,  in  full  for  the  above  account. 

"Wm.  Evans." 

Also  a  written  momorandum  of  the  contract  mentioned  by 
witness  Conlogue,  in  the  words  and  figures  following: 

"Memorandum  of  an  agreement,  made  this  fifth  day  of 
January,  1857,  between  Wm.  Evans,  of  the  first  part,  and  the 
Chicago  and  Rock  Island  Railroad  Company,  by  J.  W.  Con  • 
logue,  wood  agent,  of  the  second  part.  The  said  Wm.  Evans 
agrees  to  furnish  and  deliver  to  the  said  company,  on  the  lina 
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of  the  Chicago  and  Rock  Island  Railroad,  one  mile  west  of 
Trenton  Station,  by  the  first  day  of  May,  1857,  one  thousand 
five  hundred  cords  of  wood  (128  ft.  ea.);  said  wood  to  be  of 
sound,  thrifty  timber,  and  cut  four  feet  long,  measuring  half 
the  calf,  well  split  and  corded,  and  no  round  wood  to  be  de- 
livered of  less  size  than  three  inches  in  diameter,  or  larger 
than  six  inches  in  diameter;  all  sound  timber  as  above,  to  be 
received  by  the  party  of  the  second  part,  with  the  following 
exceptions:  Bass  wood,  willow  and  buckeye.  The  wood  to 
be  piled  within  six  feet  of  the  railroad  track,  in  racks  from 
six  to  eight  feet  high,  and  not  more  than  two  racks  together 
until  inspected  by  wood  agent.  All  the  wood  to  be  subject  to 
the  inspection  and  measurement  of  the  above  named  wood 
agent,  or  any  other  authorized  agent  he  may  appoint,  of  the 
party  of  the  second  part.  And  the  said  railroad  company 
agree  to  pay  to  said  ¥m.  Evans  two  50-100  dollars  per  cord; 
eighty  per  cent,  to  be  paid  monthly  as  the  wood  shall  be  de- 
livered, and  the  remaining  twenty  per  cent.,  together  with  all 
moneys  due  on  this  contract,  shall  be  paid  within  thirty  days 
after  the  completion  of  this  contract.  The  monthly  payments 
shall  be  made  in  current  funds,  on  the  fifteenth  of  each  month, 
at  the  office  in  Chicago  (or  as  soon  thereafter  as  the  same  can 
be  conveniently  done  by  the  wood  agent  on  the  line  of  road) 
on  the  estimate  of  the  wood  agent,  which  shall  include  all  the 
wood  delivered  by  the  last  day  of  the  preceding  month.  In 
witness  thereof,  said  parties  have  hereunto  set  their  hands  and 
seals,  the  day  and  year  first  written. 

"  ¥m.  Evans. 

"J.  W.  CONLOGTJE." 

This  was  all  the  evidence  given  on  the  trial  of  the  cause. 
The  plaintiff's  instructions  asked  for,  of  which  the  first  was 
refused,  and  the  second  given,  were  as  follows: 
[192]        1.  If  the  jury  believe,  from   the  evidence,  that  the 
wood  in  controversy  was  delivered  upon  a  contract  be- 
tween plaintiff  and  defendant,  by  which  plaintiff  agreed  to  de- 
liver one  thousand  cords  of  wood  by  the  first  day  of  May, 
1857,  and  that  plaintiff  failed  to  deliver  the  full  amount  of 
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feaid  wood  to  said  defendant  by  the  first  day  of  May,  1857,  but 
that  plaintiff  delivered  a  portion  of  said  wood,  and  the  defend- 
ant kept  the  wood  so  delivered,  after  the  time  mentioned  in  the 
contract  for  the  delivery  of  the  whole  amount  of  the  wood, 
and  used  the  same,  then  defendant  is  bound  to  pay  plaintiff 
for  the  wood  so  delivered,  so  much  as  he  has  proved  said  wood 
to  be  worth. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  wood  in 
controversy  was  delivered  upon  contract,  as  claimed  by  defend- 
ant, then  defendant  must  prove  that  it  has  fully  performed 
the  contract  on  its  part,  before  the  jury  can  find  for  the  de- 
fendant; and  if  the  jury  believe,  from  the  evidence,  that  de- 
fendant failed  to  make  its  payments  as  agreed  upon,  then 
the  plaintiff  had  a  right  to  treat  said  contract  as  rescinded, 
and  is  entitled  to  recover  from  defendant  for  the  wood,  so 
much  as  it  was  worth. 

To  the  refusal  to  give  said  first  instruction,  plaintiff  duly 
excepted;  and  to  the  giving  of  said  second  instruction,  de- 
fendant excepted. 

The  defendant's  instructions,  asked  for  and  given  by  the 
court,  were  as  follows: 

1.  If  by  the  contract,  eighty  per  cent,  of  the  price  of  the 
wood  sold  and  delivered  by  plaintiff  to  defendant,  was  to  be 
paid  at  the  office  of  defendant,  in  Chicago,  monthly,  on  the 
15th  of  each  month,  or  as  soon  thereafter  as  the  payments 
could  be  conveniently  made  by  the  wood  agent,  and  if  the 
amount  of  eighty  per  cent,  on  the  wood  delivered  has  been 
paid  by  defendant,  and  received  by  plaintiff,  before  the  plaint- 
iff can  insist  that  the  defendant  has  violated  its  contract  by 
not  paying  the  eighty  per  cent,  in  proper  time,  he  must  show 
that  defendant  has  failed  to  make  such  payment  after  proper 
demand  at  its  office  in  Chicago,  or  that  the  wood  agent  did  not 
pay  the  same  as  soon  after  the  15th  of  each  month  as  he  could 
conveniently  do  so  on  the  line  of  the  road. 

2.  If  the  wood  in  question  was  delivered  under  the  contract 
read  in  evidence,  and  the  plaintiff,  on  the  2d  of  April,  1857, 
accepted  eighty  per  cent,  of  the  price  of  the  wood  delivered  by 
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him,  he  cannot  rescind  the  contract  because  the  eighty  per 
cent,  was  not  sooner  paid. 

3.  If  the  wood  sold  and  delivered  by  the  plaintiff  was  under 
contract  by  which  the  plaintiff  agreed  to  deliver  to  the  de- 
fendant 1,500  cords  of  wood,  on  the  line  of  the  Chicago  and 
Rock  Island  Railroad  Company  one  mile  west  of  Trenton 
[193]  Station  by  the  1st  day  of  May,  1857;  and  if  by  said  con- 
tract, the  defendant  agreed  to  pay  the  plaintiff  $2.50  per 
cord,  eighty  per  cent,  to  be  paid  monthly,  as  the  wood  should  be 
delivered,  and  the  remaining  twenty  per  cent,  within  thirty 
days  after  the  completion  of  the  contract,  and  if  the  defendant 
has  paid  to  the  plaintiff  eighty  per  cent,  of  the  price  of  all  the 
wood  delivered  under  the  contract,  plaintiff  is  not  entitled  to 
recover  the  twenty  per  cent,  until  he  has  fullilled  his  part  of 
the  contract. 

To  the  giving  of  defendant's  instructions,  plaintiff  duly  ex- 
cepted. 

A  motion  for  a  new  trial  was  made,  but  overruled  by  the 
court;  to  which  the  plaintiff  duly  excepted. 

The  plaintiff  here  assigns  the  following  grounds  of  error: 
The  court  erred  in  refusing  to  give  the  first  instruction  asked 
for  by  plaintiff;  in  giving  defendant's  instructions  as  asked 
for,  and  in  overruling  plaintiff's  motion  for  a  new  trial;  the 
judgment  is  against  law  and  evidence;  and  the  verdict  is 
wholly  unsupported  by  evidence. 

Charles  Blanchard,  for  plaintiff  in  error. 

Glover  <&  Cook,  for  defendant  in  error. 

"Walker,  J.  Even  if  there  was  entire  want  of  authority,  for 
the  purchase  of  the  wood,  by  Conlogue,  the  act  was  fully  rat- 
ified by  the  company,  by  using  it,  and  paying  for  it,  in  part. 
If  he  had  no  authority,  and  the  company  had  designed  to 
avoid  liability,  they  would  most  unquestionably  have  refused 
to  appropriate  it  to  their  use.  If  they  had  not  designed  to 
ratify  the  contract,  they  should  not  have  appropriated  the 
wood.  We  are  therefore  of  the  opinion  that  the  parties  are 
bound  by  the  terms  of  the  written  agreement.  Had  plaintiff 
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iu  error  complied  with  his  agreement,  he  would  have  been  en- 
titled to  recover  the  full  amount  of  the  contract  price.  Or  if 
the  company  had  failed  or  refused  to  keep  and  perform  their 
part  of  the  agreement,  and  the  plaintiff  in  error  had  commit- 
ted no  default,  he  was  entitled  to  recover  damages  for  a 
breach,  as  he  had  the  right  to  abandon  the  contract,  and  suo 
and  recover  under  the  common  count.  Or  even  if  the  road 
was  not  in  default,  and  they  received  and  appropriated  the 
wood  to  their  use,  so  that  plaintiff  in  error  could  not  be  re- 
possessed of  his  property,  he  might  recover  for  the  portion 
delivered  by  him,  and  used  by  the  company.  But  in  that  case 
the  price  agreed  upon  in  the  contract  would  be  taken  as  the 
measure  of  damages,  but  from  these  damages  the  company 
would  have  the  right  to  recoup  such  amount  as  they  had  been 
damaged  by  a  nonperformance  of  the  agreement  by  plaint- 
iff in  error. 
T194]  This  agreement  contains  no  stipulation,  that  if  the 
entire  quantity  of  wood  was  not  delivered  within  the 
specified  time,  that  the  plaintiff  in  error  should  forfeit  the 
portion  delivered,  nor  is  there  anything  which  indicates  that 
any  amount  was  fixed  as  liquidated  damages  for  a  breach.  If 
there  was  a  breach  by  plaintiff  in  error,  the  company  could 
undeniably  recover  such  damages  as  they  had  thereby  sus- 
tained. The  reservation  of  the  twenty  per  cent,  until  all  of 
the  wood  was  delivered  was  not  agreed  to  be  liquidated 
damages,  or  to  be  forfeited  as  a  penalty  for  a  breach  of  con- 
tract. It  seems  to  have  been  retained  by  the  company  as  a 
sum  sufficient  to  cover  any  damages  they  might  sustain  by  a 
nonperformance  by  plaintiff  in  error.  The  agreement  of  the 
company  was  to  pay  eighty  per  cent,  of  the  price,  monthly, 
as  the  wood  was  delivered,  the  remaining  twenty  per  cent, 
within  thirty  days  after  the  completion  of  the  contract.  By 
retaining  this  sum,  the  company  had,  at  all  times  in  their  own 
hands,  a  sufficient  sum  to  cover  any  damage  they  might  sus- 
tain by  a  breach  of  the  contract,  and  consequently  were  re- 
lieved from  all  necessity  of  bringing  suit  on  a  failure  to  per- 
form by  the  other  party,  and  if  sued,  they  would  then  have 
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the  right  to  recoup  from  that  sum  the  damages  thus  sus- 
tained. 

In  this  case  the  eighty  per  cent,  had  been  paid,  upon  the 
contract  price  by  the  company.  And  this  suit  was  instituted 
for  the  recovery  of  the  twenty  per  cent,  retained  by  them.  If 
the  defendants  in  error  had  not  kept  their  agreement,  by  fail- 
ing to  pay  the  eighty  per  cent,  monthly,  as  the  wood  was  de^- 
livered,  then  the  plaintiff  in  error  had  the  right  to  abandon 
the  contract,  and  recover  for  the  wood  delivered,  at  the  price 
fixed  by  the  agreement.  Or  even  if  the  company  did  pay  for 
the  wood  according  to  the  terms  of  the  agreement,  and  they 
appropriated  it  to  their  use,  the  plaintiff  in  error  may  recover 
the  remainder  after  the  defendants  in  error  have  recouped  any 
damage  they  may  have  sustained  by  the  breach. 

The  first  of  plaintiff's  instructions  was  properly  refused,  as 
it  asserted  that  the  proof  of  the  value,  and  not  the  contract 
price,  was  the  measure  of  the  damages.  It  likewise  failed  to 
inform  the  jury  that  the  defendant  had  the  right  to  recoup 
such  damages  as  they  might  have  sustained  if  the  plaintiff 
had  been  guilty  of  a  breach  of  contract.  The  second  instruc- 
tion given  for  the  defendant  assumes,  that  the  acceptance  of 
the  eighty  per  cent,  on  the  2d  of  April,  1857,  without  any  re- 
ference to  a  prior  breach  or  rescission  of  the  contract,  estop- 
ped the  plaintiff  from  insisting  upon  a  breach  by  the  company 
and  a  right  to  abandon  the  contract.  This  is  incorrect,  as  the 
failure  to  pay  for  the  wood  at  the  stipulated  time,  months  pre- 
vious, may  have  induced  the  plaintiff  to  abandon  the 
£195]  contract,  and  if  so,  the  receipt  of  this  money  could  not 
have  the  effect  of  reviving  the  contract.  The  third 
directs  the  jury,  that  if  the  company  has  paid  eighty  per  cent, 
on  the  price  of  the  wood  delivered,  that  plaintiff  is  estopped 
from  recovering,  unless  the  whole  amount  has  been  delivered. 
This  instruction  is  erroneous,  as  it  altogether  ignores  any 
prior  breach  and  abandonment  of  the  contract,  which  may 
have  occurred.  If  there  was  such  a  breach  on  the  part  of  the 
company,  the  receipt  of  a  portion  of  the  money  due  to  the 
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plaintiff  could  not  be  construed  into  a  waiver  of  the  rights 
which  he  had  acquired  by  such  a  breach. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


Franklin  M.  Hale,  et  al.,  Appellants,  vs.   Joseph  Barrett 
et  al.,  Appellees. 

Appeal  from,  the  Superior  Court  of  Chicago 

1.  If  goods  belonging  to  different  owners  are  shipped  by  one  bill  of  lading, 

the  consignee  cannot  hold  the  goods  of  one  for  the  charges  upon  the 
goods  of  the  other;  each  owner  is  entitled  to  his  goods  on  the  pay- 
ment of  the  appropriate  charges. 

2.  The  goods  of  one  person  cannot,  without  his  consent,  be  held  or  made 

liable  for  the  charges  due  upon  those  of  another. 

3.  If  a  warehouseman  or  consignee  delivers  goods  npon  the  receipt  of  the 

promissory  note  of  the  owner  for  charges,  he  loses  his  lien,  which 
will  not  revive,  should  the  goods  accidentally  be  returned  to  his  pos- 
session. 

This  was  an  action  of  trover  brought  to  the  January  term, 
1860,  of  the  superior  court  of  Chicago,  by  the  appellees  against 
the  appellants,  to  recover  the  value  of  a  ten-foot  engine  lathe, 
with  counter  shaft  and  hangers,  consigned  to  James  Kendall, 
and  received  by  Hale  &  Co.,  in  the  regular  course  of  their 
business  as  receiving  and  forwarding  merchants,  at  Chicago, 
from  one  of  a  line  of  propellers  for  which  they  were  agents, 
and  held  by  them  for  charges,  etc. 

The  declaration  was  in  the  usual  form  in  trover,  to  which 
the  appellants  severally  pleaded  the  general  issue.  The  cause 
was  tried  at  February  term,  1861,  before  Goodrich,  Judge, 
and  a  jury.  Verdict  for  the  plaintiffs  below  for  $425,  against 
all  the  defendants,  who  entered  a  motion  for  a  new  trial, 
which  was  overruled,  and  judgment  entered  on  the  verdict  at 
the  March  term,  March  15, 1861.     Appeal  prayed  and  allowed. 

The  facts  are  substantially  as  follows: 

Barrett  &  Cutting   shipped  from  Massachusetts  a  lathe  to 
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Kendall  of  Chicago,  to  be  sold  on  commission.  At  the 
[196]  same  time  Ball  &  Ballard,  of  Massachusetts,  also  sent  to 
Kendall  a  quantity  merchandise  to  be  sold  on  com- 
mission; both  lots  of  goods  were  sent  by  the  same  vessel,  and 
came  to  Hale's  warehouse  in  Chicago.  Hale  delivered  the 
goods  to  Kendall  in  his  absence  in  the  country.  Before 
Kendall  went  into  the  country,  he  directed  his  clerk 
Pronty,  to  pay  the  charges  on  the  goods.  "When  Kendall 
returned  from  the  country,  and  some  days  after  the  goods 
were  received,  he  found  the  bill  had  not  been  paid,  and 
gave  Hale  his  note  for  the  charges ;  after  the  note  was  given, 
Prouty,  without  the  knowledge  or  consent  of  Kendall,  gave 
Hale  a  warehouse  receipt  for  the  goods.  The  goods  remained 
in  Kendall's  possession  from  early  part  of  the  summer  till  the 
next  February;  then  Kendall  quit  business,  and  one  Manning 
went  into  his  store.  After  this,  Hale  took  the  goods  and  re- 
moved them  to  another  warehouse. 

The  bill  presented  by  Hale  to  Kendall  embraced  the 
charges  on  the  lathe,  and  also  on  the  merchandise  sent  by 
Ball  &  Ballard,  in  gross,  and  Kendall's  note  was  given  for  the 
whole  amount. 

Afterwards  Doane,  the  plaintiffs'  agent,  called  upon  the  de- 
fendants Hales,  and  found  the  lathe  in  their  possession,  and 
offered  to  pay  the  freight  and  charges,  and  demanded  the 
goods ;  they  refused  to  deliver  them  unless  he  would  also  pay 
the  charges  on  the  goods  sent  by  Ball  &  Ballard.  Doane 
frequently  made  a  like  demand,  and  several  times  asked  them 
for  a  bill  of  the  charges  on  the  lathe;  they  made  him  out 
three  different  bills,  each  varying  in  amount,  but  each  em- 
bracing the  freight  and  charges  on  the  bill  sent  by  Ball  & 
Ballard,  as  well  as  the  lathe,  and  at  all  times  refused  to  de- 
liver the  lathe  unless  the  charges  on  the  goods  of  Ball  &  Bal- 
lard, as  well  as  of  Barrett  &  Cutting,  were  paid. 

There  is  also  evidence  that  Doane  at  one  time  actually  ten- 
dered them  over  $100  for  the  charges,  though  the   charges  on 
the  lathe  were  only  about  $28  to  $38;  there  is,  however,  con- 
tradictory evidence  as  to  this  tender. 
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The  court,  at  the  instance  and  request  of  the  counsel  for  the 
plaintiffs,  instructed  the  jury  as  follows: 

1.  That  if  the  jury  believe,  from  the  evidence,  that  the 
lathe  in  controversy  was  the  property  of  the  plaintiffs,  and 
that  the  defendants  had  the  possession  of  it,  and  that  the 
plaintiffs,  by  their  duly  authorized  agent,  demanded  the  lathe 
of  the  defendants,  and  that  the  defendants  refused  wrongfully 
(that  is,  without  right)  to  deliver  the  same,  this  is  evidence  of 
a  conversion,  by  the  defendants,  of  the  lathe  to  their  own  use. 

2.  That  if  they  believe,  from  the  evidence,  that  the  defendants 
took  the  lathe  from  the  store  formerly  occupied  by  Kendall, 
without  any  authority  from  the  plaintiffs  or  from 
Kendall,  so  to  do,  and  then  undertook  to  keep  the  same  [197] 
from  the  plaintiffs,  as  security  for  a  debt  which  Ken- 
dall owed  them,  after  a  demand  by  the  plaintiffs  for  the  same, 
then  they  are  guilty  of  a  conversion  of  the  lathe,  if  the  same 
belonged  to  the  plaintiffs. 

3.  That  if  Prouty  was  simply  the  salesman  and  book-keeper 
of  Kendall,  and  that  Kendall  was  not  a  warehouseman,  this 
gave  him  no  authority  to  give  a  warehouse  receipt  for  the 
lathe,  and  such  receipt,  so  given,  would  have  no  effect  in  this 
suit  without  special  authority  to  do  so,  or  a  ratification  of  the 
act. 

4.  That  if  the  defendants  had  a  lien  upon  the  lathe  for  any 
freight  and  charges  that  they  had  paid  upon  it,  but  took  Ken- 
dall's due  bill  for  such  freight  and  charges,  and  delivered  the 
lathe  to  him,  then  they  lost  their  lien,  and  could  not  after- 
wards and  by  a  new  contract  with  Kendall,  take  the  lathe  and 
hold  it  as  a  security  for  such  freight  and  charges,  without  the 
consent  of  the  plaintiffs,  if  they  believed,  from  the  evidence, 
that  they  owned  the  lathe. 

5.  That  the  freight  and  charges  upon  other  goods  belonging 
to  other  persons,  were  never  any  lien  upon  the  lathe,  if  it  be- 
longed to  the  plaintiffs. 

6.  That  if  the  plaintiffs  owned  the  lathe  and  sent  it  to  Kendall 
as  a  commission  merchant,  in  the  ordinary  course  of  business, 
to  sell,  then  Kendall  had  no  authority  to  pledge  the  lathe  to 
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the  defendants,  either  by  a  warehouse  receipt  or  in  any  other 
way,  for  any  debt  he  on  his  own  account  may  have  owed  the 
defendants. 

7.  That  if  the  lathe  belonged  to  the  plaintiffs,  and  they,  by 
their  agent,  demanded  the  lathe  of  the  defendants,  and  offered 
to  pay  all  proper  charges  for  the  freight,  storage,  and  other 
charges  upon  the  lathe,  but  the  defendants  refused  to  deliver 
it  unless  charges  upon  other  goods  were  also  paid,  then  the 
plaintiffs  are  entitled  to  recover. 

8.  That  if  the  jury  find  for  the  plaintiffs  their  verdict,  they 
may  find  the  value  of  the  lathe  at  the  time  of  the  demand, 
with  interest  since  that  time,  at  the  rate  of  six  per  centum 
per  annum,  as  damages,  less  by  way  of  recoupment,  whatever 
amount  for  freight  and  charges  or  either,  the  jury  shall  believe, 
from  the  evidence,  the  defendants  had  advanced  on  said  prop- 
erty —  if  they  shall  further  believe,  from  the  evidence,  that 
the  defendants  had  never  voluntarily  parted  with  the  posses- 
sion of  said  property. 

9.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ants refused  to  deliver  up  the  goods,  unless  an  amount  larger 
than  what  they  were  entitled  to  should  be  paid  them,  and  so 
told  the  plaintiff  or  his  agent,  then  no  tender  was  necessary, 
if  the  plaintiffs  were  ready  and  offered  to  pay  the  amount 
actually  due,  as  the  law  does  not  require  a  party  to  do  a  use- 
less thing. 

[198]  To  the  giving  of  each  of  which  said  instructions,  the 
defendants  duly  excepted. 

The  defendants,  by  their  counsel,  thereupon  requested  the 
court  to  instruct  the  jury  as  follows : 

1.  A  warehouseman,  on  receiving  goods  in  the  regular  course 
of  his  business,  has  a  lien  upon  the  goods  for  any  advances 
which  he  may  have  made  to  the  carrier,  which  may  have  ac- 
crued for  the  carriage  of  the  goods,  and  also  for  his  reasonable 
charges  for  storage  of  the  goods,  if  he  shall  have  kept  them 
in  store,  and  has  a  right  to  retain  the  possession  of  the  prop- 
erty until  such  advances  and  charges  are  repaid  to  him.  And 
if  the  jury  shall  believe,  from  the  evidence  in  this  case,  that 
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the  defendants,  or  one  of  them,  in  the  summer  of  1857,  re- 
ceived the  property  in  question,  as  warehouseman,  and  paid  to 
the  carrier  the  sum  of  sixty-one  dollars  and  fourteen  cents, 
which  had  accrued  for  the  carriage  of  the  goods,  and  after- 
wards kept  the  goods  in  store,  they  had  a  right  to  retain  the 
possession  of  the  property  until  the  sum  advanced  by  them 
and  charges  for  storage  was  paid  to  them.  Which  was  given 
to  the  jury. 

2.  If  the  jury  shall  believe  from  the  evidence,  that  the  de- 
fendants or  any  one  of  them,  received  the  property,  as  stated 
in  the  above  instruction,  and  that  they  had  a  lien  upon  said 
property,  as  stated  in  said  instruction,  and  that  the  same  was 
consigned  to  James  Kendall,  and  that  the  defendants,  or  one 
of  them,  made  an  agreement  with  James  Kendall,  that  the 
said  James  Kendall  should  receive  the  said  goods,  temporarily, 
to  hold  the  same,  as  bailee  for  said  Hale  &  Co.,  and  that  for 
"that  purpose,  and  in  pursuance  of  said  agreement,  said  Ken- 
dall or  his  authorized  agent,  executed  the  warehouse  receipt 
given  in  evidence  in  this  cause,  and  that  said  goods  were  de- 
livered to  and  received  by  said  Kendall,  under  and  in  pursu- 
ance of  said  agreement,  this  is  not  such  a  delivery  of  the 
property  as  will  deprive  Hale  &  Co.  of  their  lien  upon  the 
property. 

But  the  court  refused  to  give  such  instruction  as  asked,  but 
modified  the  same  by  adding  thereto  the  following  words: 
■*  This  is  so,  if  the  said  agreement  was  made  at  the  time  the 
goods  were  first  committed  to  the  possession  of  said  Kendall. " 
And  the  court  read  to  the  jury  said  instruction,  thus  modi- 
fied ;  to  which  modification  and  alteration  of  said  instruction, 
the  defendants  excepted. 

3.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ants, or  one  of  them,  received  the  goods  in  question,  as  stated 
in  the  first  instruction,  and  that  they  had  a  lien  upon  said 
goods  for  advances  and  storage,  as  stated  in  said  instruction, 
and  that  they  had  possession  of  said  goods  and  continued  in 
such  possession  to  the  summer  and  fall  of  the  year  1S59, 

then  they  had  a  right  to  retain   the  possession  of  the    [199] 
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property  until  the  amount  of  the  charges  and  advances  were 
paid  or  tendered. 

Which  instruction  was  given  to  the  jury,  as  asked. 

4.  To  constitute  a  legal  tender,  the  money  must  be  actually 
produced  to  the  party  who  is  entitled  to  recover  it,  and  if  the 
jury  shall  believe,  from  the  evidence,  under  the  above  instruc- 
tions, that  the  defendants  or  one  of  them,  had  a  lien  upon  the 
property  in  question,  then,  before  they  can  be  charged  with 
having  converted  it,  the  jury  should  be  satisfied,  from  the  evi- 
dence, that  the  amount  of  this  lien  was  tendered,  the  defend- 
ants or  one  of  them,  and  that  upon  such  tender,  they  or  one  of 
them  refused  to  deliver  the  property.  A  mere  tender  to  the 
bookkeeper  of  one  of  them  is  not  sufficient. 

But  the  court  refused  to  give  such  instruction  to  the  jury, 
as  asked,  but  modified  the  same  by  adding  thereto  the  follow- 
ing words:  "  Of  itself.  But  if  the  jury  shall  further  believe 
from  the  evidence,  that  the  plaintiffs  or  their  agent,  offered  to 
pay  the  actual  amount  due  for  such  charges  and  advances, 
and  the  defendants  claimed  a  larger  sum,  and  refused  to 
deliver  the  lathe  unless  such  larger  sum  was  paid,  then  an 
actual  tender  was  not  necessary."  And  read  said  instruction 
to  the  jury,  as  thus  modified;  to  which  modification  and  alter- 
ation of  said  instruction  by  the  court,  the  defendants  excepted. 

The  assignment  of  errors  is  as  follows: 

The  court  erred  in  giving  the  plaintiffs'  instructions. 

The  court  erred  in  refusing  to  give  the  second  instruction 
for  the  defendants,  as  asked,  and  in  modifying  and  giving  the 
same  as  modified  by  the  court. 

The  court  erred  in  refusing  to  give  the  fourth  instruction 
for  the  defendants,  as  asked,  and  in  modifying  and  altering  the 
same,  and  giving  the  same  as  modified  and  altered  by  the  court. 

The  verdict  of  the  jury  was  against  the  law  and  the  evi- 
dence. 

The  court  erred  in  overruling  the  defendants'  motion  for  a 
new  trial,  and  giving  judgment  on  the  verdict. 

Hoyne,  Miller  <&  Lewis,  for  appellants. 

Van  Buren  <&  Gary,  for  appellees. 
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Caton,  C.  J.  If  the  principle  laid  down  by  the  court  in 
the  instructions  is  correct,  that  ends  the  case  at  once.  This 
lathe,  with  several  other  packages,  was  received  by  the  defend- 
ants as  warehousemen  and  agents  of  the  propeller  which 
brought  them  to  Chicago.  All  were  consigned  to  Kendall  by 
one  bill  of  lading,  with  a  gross  charge  for  all,  but  they  were 
shipped  by  two  different  consignors,  the  plaintiff  in 
this  action  having  shipped  the  lathe,  and  another  party  [200] 
the  other  packages.  The  defendants  claimed  to  hold 
the  lathe  for  the  charges  on  the  whole  goods,  and  refused  to 
deliver  it,  without  payment  of  the  full  amount.  If  this  was 
an  illegal  claim,  then  the  defendants  held  the  lathe  illegally, 
after  it  was  demanded,  and  the  plaintiff  was  not  bound  to  go 
through  the  useless  ceremony  of  tendering  the  actual  amount 
due.  He  had  not  the  same  means  of  knowing  what  was  the 
amount  due,  which  the  defendants  had. 

We  are  satisfied  the  court  laid  down  the  correct  rule  of  law 
on  this  subject.  Had  all  the  goods  belonged  to  the  same 
party,  and  had  they  been  shipped  at  the  same  time,  under  one 
bill  of  lading  and  to  the  same  consignee,  quite  a  different 
question  would  be  presented.  But  here  the  goods  belonged 
to  different  parties,  who  evidently  shipped  them  separately. 
How  they  happened  to  get  into  one  bill  of  lading  is  not  ex- 
plained, nor  is  it  very  material  to  know.  There  is  no  evidence 
that  the  plaintiff  ever  consented  that  his  lathe  should  be  held 
for  charges  due  on  other  goods,  from  another  party,  and  with- 
out his  consent,  no  such  burthen  could  ever  be  thrown  on  him. 

And  so,  too,  was  the  court  right  in  its  rulings,  as  to  the  re- 
lease of  the  lien,  if  the  goods  were  delivered  to  Kendall,  the 
consignee,  upon  his  note  for  the  freight,  nor  was  the  lien  re- 
vived when  the  lathe  came  into  their  hands,  when  Kendall 
left  the  store,  on  the  expiration  of  his  lease,  and  one  of  the 
defendants  took  possession,  as  landlord. 

We  are  satisfied  with  the  law,  as  laid  down  by  the  court,, 
and  with  the  verdict  of  the  jury,  and  are  of  opinion  that  the 
judgment  should  be  affirmed. 

Judgment  affirmed. 
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James  Gilmore  Jr.,  impleaded  with  William  McCullough, 
Cyrus  Jones  and  Nelson  Jones,  Appellants,  vs.  Edward  F. 
Nowland,  Appellee. 

Appeal  from  Peoria. 

1.  Pleas  in  abatement,  motions  to  quash  the  summons,  and  other  motions 

in  the  nature  of  pleas  in  abatement,  must  be  interposed  prior  to  mat- 
ters in  bar;  and  if  not  disposed  of  before  matters  in  bar  interposed, 
they  will  be  considered  as  waived. 

2.  The  general  issue,  with  notice  of  special  matter  and  special  pleas,  can- 

not be  pleaded  at  the  same  time ;  and  if  both  are  filed,  the  pleas  may- 
be stricken  out. 

3.  Where  a  rule  of  the  circuit  court  requires  amendments  to  pleadings  to 

be  on  a  separate  piece  of  paper,  it  is  no  objection  to  such  an  amend- 
ment that  another  has  been  made  and  noted  on  the  margin  of  the  de- 
claration.   And  should  such  an  amendment  be  filed  without  leave,  it 
would  not  furnish  a  reason  for  striking  the  entire  declaration  from 
the  files. 
[201]     4.  Even  if  there  should  be  a  variance  between  the  note  described 
in  the  declaration  and  that  offered  in  evidence,  it  still  might  be 
offered  in  support  of  the  common  counts. 

Nowland  sued  Gilmore  and  others  on  a  note,  which  is  as. 
follows : 
"  $5,000.  Peoria,  January  12,  i860. 

"  Ninety  days  after  date,  we,  or  either  of  us,  promise  to  pay 
to  the  order  of  W.  L.  Ewing,  five  thousand  dollars,  for  value 
received,  payable  at  the  banking  house  of  L.  Howell  &  Co., 
Peoria,  with  interest  from  date,  at  the  rate  of  ten  per  centum 

per  annum  until  paid. 

r<  James  Gilmore  Jr., 
"  Wm.  McCullough, 
"Cyrus  Jones, 
"Nelson  Jones." 

Indorsed: 

"  Pay  to  L.  Howell  &  Co.,  or  order.  Wm.  L.  Ewing. 

"  Pay  E.  F.  Nowland,  without  recourse  on  us. 

"L.  Howell  &  Co." 
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Suit  was  commenced  July  30, 1860,  in  assumpsit,  returnable 
to  August  special  term,  1860. 

Declaration  contains  one  count  on  the  note,  and  common 
counts. 

In  this  special  count  there  was  a  mistake  made  in  the 
christian  name  of  Gilmore.  Francis  was  used  instead  of 
"  James" 

On  the  4th  September,  1860,  the  case  was  tried  by  the  court, 
and  a  judgment  rendered  for  plaintiff. 

The  mistake  above  mentioned  in  the  name  of  Gilmore  hav- 
ing been  discovered,  the  plaintiff  asked  to  have  the  finding 
and  judgment  set  aside,  which  was  done,  and  the  cause  con- 
tinued, with  leave  to  the  plaintiff  to  amend  his  declaration 
generally.  The  plaintiff  at  the  time,  by  special  leave  noted 
on  the  margin  of  the  declaration,  amended  by  striking  out 
"Francis,"  and  interliming  "James;"  and  under  the  same 
general  leave,  on  the  next  day,  September  5th,  filed  an 
amended  count  upon  the  note  sued  on. 

The  amended  count  is  placed  in  the  record  between  the 
original  special  count  and  the  common  counts  filed  therewith. 

The  summons  first  issued  was  returned  served  on  McCul- 
lough,  on  the  31st  of  July,  and  on  Gilmore  and  Nelson  Jones, 
August  1,  1860;  Cyrus  Jones  not  being  found. 

On  the  2d  of  August,  1860,  another  summons  was  issued  to 
summon  Cyrus  Jones,  which  was  served  August  6,  1860. 

The  defendant  pleaded  the  general  issue,  and  gave  notice  of 
special  matter  to  be  given  in  evidence  under  the  same;  and 
also  filed  several  special  pleas. 

On  the  same  day,  August  22,  1860,  defendant's  counsel 
moved  to  quash  the  summons  and  returns,  for  these 
reasons,  as  to  summons  issued  July  30th:  The  time  of  [202] 
service  is  not  sufficiently  shown,  and  there  is  no  return 
as  to  Gilmore  and  Cyrus  Jones ;  and  as  to  summons  issued  2d 
of  August:  That  a  prior  summons  had  been  issued  and  was 
in  force. 

August  25,  1860,  plaintiff  entered  a  motion  to  strike  special 
pleas  from  the  files,  for  the  reason  that  defendant  is  not  per 

253 


202  OTTAWA, 


Gilmore,  imp.,  etc.,  vs.  Nowland. 


mitted  to  plead  specially;  and  also  to  give  notice  under  the 
general  issue. 

Court  decided  that  defendant  should  elect  to  plead  specially, 
or  plead  general  issue,  and  give  notice.  Defendant  refused  to 
elect,  and  the  court  sustained  the  plaintiff's  motion. 

November  30,  1860,  defendant  moved  to  strike  the  plaint- 
iff's amended  declaration  from  the  files,  because  it  was  not  in 
compliance  with  rule  19  of  the  court.  The  court  overruled 
the  motion. 

The  cause  was  tried  by  the  court.  The  plaintiff  offered  his 
note  in  evidence,  which  was  objected  to  for  a  variance,  and 
because  it  was  inadmissible  under  the  count.  The  court  ad- 
mitted the  evidence,  and  gave  judgment  for  the  plaintiff  for 
the  amount  of  the  note  and  interest. 

The  following  errors  were  assigned: 

1.  The  mutilation  of  the  declaration  by  erasure  and  inter- 
lineation, and  the  insertion  of  an  additional  count  therein 
after  the  filing  thereof,  were  contrary  to  the  rules  of  said  cir- 
cuit court.  Yet  the  subsequent  motion  to  strike  said  declara- 
tion from  the  files  was  overruled. 

2.  The  summons  issued  on  the  30th  day  of  July,  1860,  and 
the  return  made  thereto,  are  manifestly  uncertain,  irregular 
and  illegal.     Yet  the  court  below  refused  to  quash  the  same. 

3.  The  summons  issued  on  the  2d  day  of  August,  1860,  and 
the  return  thereto,  are  wholly  insufficient.  Yet  the  motion 
to  quash  the  said  summons  was  denied. 

4.  The  notice  of  special  matter  of  defense  contained  mat- 
ters altogether  different  from  those  set  up  in  the  special  pleas 
filed.  Yet  the  said  circuit  court  required  the  defendant  be- 
low to  elect  between  his  said  notice  and  said  pleas,  and  in  de- 
fault thereof,  struck  said  pleas  from  the  files. 

5.  The  court  below  had  no  authority  of  law  to  set  aside  the 
first  judgment  taken  in  said  cause  by  the  plaintiff  in  that 
court,  and  give  him  leave  to  amend,  without  giving  the  de- 
fendant there  judgment  and  execution  for  his  costs.  Yet  such 
leave  was  given  without  such  judgment  for  costs. 

6.  There  was  a  fatal  variance  between  the  instrument  given 
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in  evidence  and  that  described  in  the  declaration.     Yet  said 
circuit  court  received  said  instrument  in  evidence. 

7.  The  court  found  the  issue  joined  for  the  plaintiff  [203] 
below,  whereas,  by  the  evidence,  that  finding  should 

have  been  for  the  defendant  there. 

8.  Said  circuit  court  overruled  the  motion  for  a  new  trial, 
and  gave  judgment  for  the  plaintiff  below;  whereas,  by  the 
law  of  the  land,  that  motion  ought  to  have  been  sustained. 

9.  Said  record  and  proceedings  are  otherwise  manifestly  un- 
certain, informal,  insufficient,  contradictory,  absurd,  illegal 
and  void. 

Bonney  <&  Bouse,  for  apj)ellant. 
N.  H.  Purple,  for  appellee. 

"Walker,  J".  This  was  an  action  of  assumpsit,  instituted  by 
appellee,  against  appellant  and  other  defendants,  in  the  Peoria 
circuit  court.  The  defendants  afterwards  filed  the  general 
issue,  a  notice  of  setoff,  and  two  special  pleas;  also  a  motion 
to  quash  the  summons  and  return.  The  general  issue  and 
notice  appear  first  in  the  record,  and  next  in  order  are  the 
special  pleas,  and  lastly  the  motion  to  quash,  and  they  were  all 
filed  and  the  motion  entered  on  the  same  day.  The  court 
overruled  the  motion.  The  appellee  then  entered  a  motion  to 
strike  the  special  pleas  from  the  files,  which  motion  was  sus- 
tained by  the  court,  because  the  defendants  failed  to  elect 
whether  they  would  proceed  to  trial  under  the  general  issue 
and  notice,  or  under  the  several  pleas.  Afterwards,  at  the 
September  term,  1860,  a  trial  was  had,  which  resulted  in  a 
verdict  in  favor  of  the  appellee,  who  then  entered  a  motion  to 
set  aside  his  judgment  and  for  leave  to  amend  his  declaration; 
which  motion  was  granted,  and  the  cause  was  continued.  The 
amendment  was  made  by  striking  out  the  name  "  Francis  "  be- 
fore Gilmore,  and  inserting  the  name  "James,"  and  by  filing 
an  additional  count  against  the  proper  parties.  A  motion  was 
entered  to  strike  the  declaration  from  the  files,  and  overruled. 
The  cause  was  subsequently  tried  by  consent,  by  the  court, 
without  the  intervention  of  a  jury,  and  a  judgment  was  ren- 
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dered  in  favor  of  appellee,  from  which  this  appeal  is  prose- 
cuted. 

We  shall  first  consider  whether  the  court  erred  in  overruling 
the  motion  to  quash  the  summons  and  return. 

Pleas  in  abatement,  motions  to  quash  the  summons,  and 
other  motions  in  the  nature  of  pleas  in  abatement,  must  be 
interposed  before  matter  in  bar.  And  if,  after  they  are  in- 
terposed, and  before  they  are  disposed  of,  matter  in  bar  is 
filed,  the  matter  in  abatement  is  thereby  waived.  In  this  case, 
after  the  motion  was  made,  and  whilst  it  was  still  pend- 
[204]  ing,  these  pleas  in  bar  were  filed.  This,  then,  by  the 
parties'  own  act,  disposed  of  the  motion  precisely  as  if 
it  had  been  withdrawn;  and  the  decision  of  the  court  on  the 
jnotion  was  unnecessary,  and  could  in  no  way  place  it  again 
in  the  record.     There  was  no  error  in  overruling  the  motion. 

It  is  also  urged  that  the  court  erred  in  striking  defendant's 
pleas  from  the  files.  Our  practice  act  has  given  a  defendant 
the  right  to  plead  as  many  special  pleas  as  he  may  deem  neces- 
sary for  his  defense,  or  to  plead  the  general  issue,  and  give 
notice  in  writing  under  the  same  of  special  matter  intended  to 
be  relied  upon  for  a  defense  on  the  trial;  under  which  notice, 
if  deemed  by  the  court  sufficiently  clear  and  explicit,  the  de- 
fendant shall  be  permitted  to  give  evidence  of  the  facts  therein 
stated,  as  if  specially  pleaded  and  issue  joined  on  the  same. 
At  the  common  law,  the  defendant  could  file  but  one  plea, 
without  first  obtaining  leave  of  the  court;  and  it  was  to  reme- 
dy what  was  supposed  to  be  an  inconvenience  in  the  adminis- 
tration of  justice  that  this  enactment  was  adopted.  And  as 
the  language  of  the  statute  obviously  places  the  two  modes  of 
presenting  the  defense  in  the  alternative,  the  party  cannot  be 
permitted  to  resort  to  both'  modes  at  the  same  time.  He  must 
either  plead  the  general  issue  and  give  the  notice,  or  he  must 
present  his  defense  alone  by  pleas.  There  was,  therefore,  no 
error  in  striking  the  special  pleas  from  the  files. 

The  next  question  is,  whether  the  court  erred  in  refusing  to 
strike  the  amended  declaration  from  the  files,  because,  as  it  is 
alleged,  the  ameudment  was  made  in  violation  of  the  recorded 
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mles  of  the  court.  They  required  that  the  amendment  should 
be  made  on  a  separate  piece  of  paper,  whilst  in  this  case  the 
name  "  Francis  "  was  erased  from  the  original  declaration,  and 
the  name  "  James  "  was  inserted  in  its  place,  and  the  fact  was 
noted  in  the  margin  of  the  declaration.  If  this  was  all,  it 
might  be  that  the  rule  was  violated ;  but  it  appears  that  a  new 
count  was  filed,  which  obviated  the  objection,  but  was,  in  all 
other  respects  similar  to  the  special  count  in  which  the  mis- 
take occurred.  This  additional  count  was  on  a  separate  piece 
of  paper,  and  was  evidently  designed  as  an  amendment,  and 
was  a  literal  compliance  with  the  rule;  and  the  fact  that  the 
original  count  was  amended  could  in  no  manner  affect  this 
amendment. 

It  is  likewise  insisted  and  urged,  as  a  reason  for  striking  the 
declaration  from  the  files,  that  appellee  filed  an  additional 
count  without  leave  of  the  court.  If  this  had  been  an  addi- 
tional count,  and  not  an  amendment,  as  it  was  filed  without 
leave,  it  could  constitute  no  reason  for  striking  the  whole 
declaration  from  the  files.  It  would  have  been  a  ground  for 
striking  that  count  from  the  files,  on  a  motion  entered 
for  that  purpose.  But  in  this  case  no  such  motion  [205] 
was  made,  and  the  court  would  not,  probably,  of  its  own 
mere  motion,  have  stricken  it  from  the  files,  even  if  it  had 
been  an  additional  count,  and  not  an  amendment.  We  per- 
ceive no  error  in  refusing  to  allow  this  motion. 

It  is  lastly  urged  as  a  ground  of  reversal,  that  there  was  a 
variance  between  the  note  described  in  the  declaration  and 
that  produced  and  read  in  evidence.  After  having  carefully 
inspected  the  original  note,  we  are  not  prepared  to  hold  that 
there  was  a  variance.  But  even  if  this  were  so,  it  was  clearly 
admissible  under  the  common  count,  for  money  paid  for  the 
use  of  the  appellants.  When  appellee  purchased  the  note,  and 
received  it  by  indorsement,  he  paid  money  which  the  defend- 
ants owed,  and  the  law  implies  a  promise  on  their  part  to  pay 
him  for  money  thus  paid  for  their  use.  This  is  the  uniform 
and  well  established  rule  of  law,  and  there  was  no  error  in  ad- 
mitting the  note  in  evidence. 
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We  perceive  no  error  in  this  record,  and  the  judgment  is 
affirmed. 
Judgment  affirmed. 


Howard  .Priestly  et  al.,  Plaintiffs  in  Error,  vs.  The  North- 
ern Indiana  and  Chicago  Railroad  Company,  Defendant 
in  Error. 

Error  to  Cook. 

In  an  action  against  a  common  carrier,  for  not  delivering  machinery 
transported  by  it,  in  proper  time,  the  measure  of  damages  is  the  value 
of  the  use  of  the  machinery  during  the  period  of  improper  detention. 
Under  proper  notice  and  averments,  specific  damages  might  be  recov- 
ered. 

This  was  an  action  in  case;  the  declaration  contained  six 
counts. 

The  fifth  count  states,  that  on  the  20th  February,  1854,  de- 
fendants being  common  carriers  for  hire,  of  goods,  etc.,  and 
plaintiffs  being  at  that  time  engaged  in  the  business  of  man- 
ufacture of  sash,  scroll-work,  etc.,  plaintiffs  delivered  to  de- 
fendants, at  Toledo,  three  boxes  of  machines,  to  be  used  ii? 
said  manufacture,  viz.,  machines  for  morticing,  tennoning, 
planing,  scroll  saws,  etc.,  of  the  value  of  $2,000,  which  the 
defendants  accepted,  to  be  carried  to  Chicago,  to  be  delivered 
to  plaintiffs  in  a  reasonable  time  thereafter,  for  hire. 

That  the  goods  arrived  at  Chicago  on  March  28,  1854,  at 
defendants'  depot,  of  which  defendants  had  notice;  yet  de- 
fendants, in  violation  of  their  duty,  did  not  deliver  said 
[206]  goods  to  plaintiffs  within  a  reasonable  time  thereafter, 
nor  notify  them  that  the  goods  had  come,  for  three 
months  after  they  had  come,  whereby  plaintiffs  incurred  loss 
and  damages,  made  several  journeys  to  Toledo,  Cleveland,  Buf- 
falo and  Boston,  etc.,  in  looking  for  said  goods,  spending 
$500;  $1,000  for  the  loss  of  said  machines  in  their  business; 
$1,000  for  stoppage  of  business,  caused  by  nondelivery  of 
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Baid  machines ;  $2,000  loss,  loss  of  time  of  twenty-five  work- 
men, kept  idle  three  months. 

The  sixth  count  was  similar,  and  alleged  the  damages  as 
follows :  That  by  the  said  nondelivery  of  said  goods,  beside  the 
expense  of  journeying  as  above,  they  lost  the  use  of  said  ma- 
chines in  their  business;  the  use  and  profit  of  their  capital 
employed  in  their  business,  etc.,  viz.,  $5,000  for  three  months; 
were  thereby  prevented  from  carrying  on  said  business  for 
that  time,  from  making  profits  therefrom,  viz.,  $5,000.  Loss 
of  workmen's  time  and  wages  as  in  fifth  count. 

The  other  counts  were  substantially  the  same,  only  varying 
in  some  respects  the  statement  of  the  damages. 

Plea,  not  guilty.     Trial  by  jury. 

The  plaintiffs  recovered  one  dollar  as  damages. 

The  proof  showed  that  the  plaintiffs  built  a  factory  in  the 
spring  of  1854,  for  the  making  of  windows,  blinds,  sash,  door 
and  scroll  work;  that  they  had  several  contracts  for  building 
and  finishing  houses;  that  the  plaintiffs  had  purchased  the 
requisite  machinery  for  this  work,  to  be  placed  in  the  factory. 
That  the  machinery  arrived  in  Chicago  over  the  road  of  the 
defendants,  in  the  latter  part  of  March,  and  although  frequently 
inquired  after  at  the  warehouse  of  defendants,  it  was  not  de- 
livered to  the  plaintiffs  until  the  latter  part  of  May.  That 
plaintiffs  were  obliged  to  abandon  the  contracts  entered  into 
by  them;  that  they  had  workmen  engaged,  but  had  no  em- 
ployment for  them;  that  the  factory  stood  still,  waiting  for 
this  machinery.  Defendants  showed  that  the  boxes  contain- 
ing the  machinery  in  question  were  marked  F.  R.  Gray,  and 
that  notice  of  the  arrival  of  the  boxes  was  given  to  that  ad- 
dress, through  the  post  office,  in  proper  time. 

A.   W.  Windett,  for  plaintiffs  in  error. 

Glover,  Cook  <&  Campbell,  and  Blodgett  <&  Winston,  for 
defendant  in  error. 

Breese,  J.  The  question  in  this  case  arises  upon  the  in- 
struction given  by  the  circuit  court,  on  the  trial,  to  which 
plaintiffs  excepted.     The  court,  after  giving  certain  instruc 
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tions  for  the  plaintiffs,  and  refusing  others,  gave,  of  its  own 

motion,  the  following: 
[207]  "  If  the  jury  find  for  the  plaintiffs,  the  true  and  only 
measure  of  damages  is  the  difference  in  the  market 
value  of  the  machinery  in  question,  in  Chicago,  at  the  ti  me  it 
arrived,  and  the  time  when  it  should  have  arrived;  and  if  the 
jury  shall  find  no  evidence  on  this  subject  has  been  given, 
from  which  any  judgment  can  be  formed,  the  plaintiffs  are 
entitled  to  nominal  damages  only." 

The  fourth  instruction  given  on  motion  of  the  defendants, 
is  but  a  corollary  from  this  one  volunteered  by  the  court, 
and  the  decision  upon  that  disposes  of  both.  The  principle 
announced  by  the  court,  in  its  instruction,  and  which  deter- 
mined the  case,  the  jury  finding  nominal  damages  only,  is  not 
the  law.  The  proposition  cannot  be  entertained  for  a  mo- 
ment, that  under  a  contract  to  deliver,  in  a  reasonable  time, 
valuable  machinery,  such  as  described  in  the  declaration,  that 
the  difference  in  the  market  value  of  such  machinery,  at  the 
time  it  was  in  fact  delivered,  and  when  it  should  have  been 
delivered,  is  all  the  damage  the  owner  of  the  machinery  is  en- 
titled to  claim.  If  this  was  the  measure,  there  could  be  no 
great  incentive  to  carriers  to  perform  promptly  a  contract 
for  the  delivery  of  such  articles,  as  they  are  not  liable  to  de- 
teriorate in  a  few  days  or  months.  As  to  perishable  articles 
of  fluctuating  value,  as  grain,  live  stock,  and  such  like,  this 
rule  is  doubtless  the  true  one,  and  has  been  recognized  by  this 
court,  in  the  case  of  the  Sangamon  and  Morgan  County  R. 
R.  Co.  v.  Henry,  U  111.,  156. 

Where  the  property  to  be  carried  and  delivered  is  not  of  a 
perishable  nature,  and  is  not  a  common  or  ordinary  object  of 
sale  in  market,  and  subject  to  its  fluctuations,  but  is  designed 
for  a  special  purpose  in  a  special  business,  the  rule  is  very 
different,  but  in  both  cases,  adequate  indemnity  should  be 
offered  the  plaintiff  for  the  loss  he  has  sustained.  In  the  first 
class  of  cases,  the  rule  established  in  the  case  of  the  S.  <&  M. 
R.  R.  Co.  v.  Henry,  affords  such  indemnity.  In  the  other 
class,  the  true  rule  is  laid  down  in  Green,  Adm?r  of  Stadden 
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v.  Mann,  11  111.,  613,  which  was  an  action  for  a  failure  to 
put  certain  additional  machinery  into  a  mill,  which  the  plain- 
tiff had  rented  of  the  defendant's  intestate.  This  court  say, 
"  the  true  measure  of  damages  in  this  case  was  the  value  of 
the  use  of  that  portion  of  the  machinery  which  Stadden  had 
contracted  to  furnish,  and  which,  by  reason  of  his  failure  to 
do,  Mann  was  unable  to  enjoy." 

In  this  case,  the  inquiry  should  have  been,  "What  was  the 
value  of  the  use  of  such  machinery  in  such  a  factory,  for  the 
time  it  was  detained  \  In  other  words,  what  was  a  reasonable 
rent  for  it?  For  what  sum  could  plaintiffs  have  hired  equal 
machinery  of  that  description? 

As  this  is  an  action  on  the  case  for  a  wrong  done,  [208] 
had  the  plaintiffs  notified  the  defendants  for  what  pur- 
pose they  designed  the  machinery,  and  the  circumstances  of 
their  necessities,  they  might  have  brought  forward  other  topics 
and  elements  of  damage,  such  as  they  attempted  to  show  on 
the  trial  —  that  a  large  number  of  hands  were,  of  necessity, 
under  pay  and  idle  —  loss  of  promised  custom,  out  of  which 
profits  would  have  been  made.  In  the  absence  of  notice, 
proof  of  this  kind  was  properly  rejected. 

If,  also,  the  plaintiff  had  alleged  in  his  declaration,  that  he 
had  made  valuable  contracts,  to  be  executed  with  this  ma- 
chinery, which  would  have  yielded  him  profits,  the  jury, 
though  they  would  not  be  bound  to  adopt  any  specific  contract 
that  may  have  been  made,  yet,  if  reasonable  evidence  is  given, 
that  the  amount  of  profit  would  have  been  made,  as  claimed, 
the  damages  might  be  assessed  accordingly.  Per  Baron  Al- 
deeson,  in  Waters  v.  Towers,  20  Eng.  L.  &  Eq.,  412. 

For  the  errors  we  have  noticed,  the  j  udgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded  for  further  proceed- 
ings, not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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John  J.    Schwarz,    Appellant,    vs.    Charles  Herrenkinb, 

Appellee. 

Appeal  from  Cook. 

1.  It  is  for  the  court  to  decide  whether'  an  instrument  has  a  seal  or  not; 

but  on  a  question  as  to  the  alteration  of  an  instrument,  by  affixing  a 
seal,  the  jury  may  decide. 

2.  A  bill  of  exceptions  need  not  show  that  a  note  was  formally  admitted 

in  evidence  by  the  court,  and  formally  read  to  the  jury,  if  it  appears 
that  the  note  was  in  evidence  and  the  jury  acted  upon  it. 

This  was  an  action  of  assumpsit,  on  a  promissory  note,  with 
a  power  of  attorney  to  confess  judgment.  A  judgment  was 
confessed  at  October  term,  1852,  of  the  Cook  circuit  court. 

At  June  term,  A.  D.  1859,  a  motion  to  set  aside  the  judg- 
ment was  filed  by  defendant,  and  proceedings  stayed. 

At  the  same  term,  it  was  ordered  by  the  court  that  the 
sheriff  return  the  execution  issued  on  the  judgment,  that  the 
judgment  be  and  is  thereby  opened,  and  leave  given  to  the 
defendant  to  plead,  "and  that  said  judgment  stand  as  security 
to  said  plaintiff  for  any  sum  which  he  may  hereafter  recover 

against  said  defendant." 
[20 9J        Defendant  filed  plea  of  the  general  issue,  and  affida- 
vit of  merits. 

Defendant  filed  special  plea  by  leave  of  court,  alleging  total 
failure  of  consideration,  and  notice  thereof  on  the  part  of 
plaintiff. 

Issue  was  joined,  and  a  jury  trial  had,  and  a  verdict  for 
plaintiff.     Damages,  $225. 

Motions  for  new  trial,  and  in  arrest  of  judgment,  severally 
overruled  by  the  court. 

Judgment  was  entered  as  follows :  "  Thereupon  it  is  con- 
sidered by  the  court  that  said  plaintiff  do  have  and  recover  of 
the  said  defendant,  his  damages  of  two  hundred  and  twenty- 
five  dollars,  in  form  as  aforesaid,  by  the  jury  aforesaid  assessed, 
together  with  his  costs  and  charges  by  him  about  his  suit  in 
this  behalf  expended,  and  have  execution  therefor." 
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On  the  trial,  the  plaintiff  offered  in  evidence  a  note,  in 
words  and  figures  following,  to  wit: 

"  $200.  Chicago,  July  28,  1858. 

"  Sixty  days  after  date,  for  value  received,  I,  J.  J.  Schwarz, 
promise  to  pay  to  Michael  Hambrecht,  or  order,  the  sum  of 
two  hundred  dollars,  with  interest  at  ten  per  cent,  per  annum, 
after  due.     (Signed)  J.  J.  Schwarz.     [seal.]  " 

Attached  to  which  said  note  was  a  power  of  attorney,  and 
on  which  was  written,  near  the  edge  of  the  paper,  the  words 
"  M.  Hambrecht;"  and  forasmuch  as  an  inspection  of  the 
original  paper  is  necessary,  in  order  to  a  correct  understanding 
of  the  place  where  said  words  "  M.  Hambrecht,"  are  written 
thereon,  it  is  ordered  by  the  court  below,  that  the  original 
paper  be  annexed  to,  and  transmitted  with,  and  as  a  part  of 
the  bill  of  exceptions ;  which  was  done. 

To  the  introduction  of  which  said  note  in  evidence  the  de- 
fendant, by  his  counsel,  objected  on  two  grounds:  1st,  that 
said  note  was  under  seal,  and  this  action  and  the  declaration 
was  in  assumpsit;  2d,  that  there  was  no  indorsement  of  said 
note  to  the  plaintiff 

As  to  the  second  of  which  said  objections,  the  court  over- 
ruled the  objection,  and  directed  the  plaintiff  to  write  over  the 
words  "M.  Hambrecht,"  an  order  to  pay  said  note  to  the 
plaintiff;  to  which  decision  and  ruling  of  the  court  in  overrul- 
ing said  second  objection,  the  defendant  excepted.  The 
plaintiff's  attorney  then  wrote  above  the  words  "  M.  Ham- 
brecht," the  words,  "  Pay  within  note  to  Charles  Herrenkind." 

And  as  to  the  first  objection  by  the  defendant,  made  to  the 
admission  of  said  note  in  evidence,  the  plaintiff  offered  to 
show,  by  evidence,  to  the  jury,  that  the  seal  thereon 
was  attached  thereunto  since  this  suit  was  commenced.  [210J 
To  which  the  defendant,  by  his  counsel,  objected,  but 
the  court  overruled  the  objection,  and  allowed  the  testimony 
to  go  to  the  jury,  and  the  defendant,  by  his  counsel,  excepted. 

The  plaintiff  then  called  several  witnesses  who  testified  un- 
der objection,  as  to  the  condition  of  the  note  when  they  saw  it; 
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whose  testimony  tended  to  prove  that  the  seal  had  been  put  to 
the  note  since  it  was  delivered  by  the  maker. 

All  of  which  evidence  was  taken  under  objection  by  the  de- 
fendant, which  the  court  overruled,  and  allowed  the  same  to  go 
to  the  jury;  to  which  ruling  and  decision  of  the  court  the  de 
fendant,  by  his  counsel,  excepted. 

The  defendant  also  called  a  witness  who  swore  that  the  seal 
was  on  the  note  in  September,  1859. 

The  following  instruction  was  given  by  the  court  on  behalf 
of  the  plaintiff: 

"  If  the  jury  find,  from  the  evidence,  that  the  seal  was  at- 
tached to  the  note  after  it  was  made  and  delivered,  without  the 
knowledge  and  consent  of  the  plaintiff,  then  the  objection  to 
the  note  that  it  is  a  sealed  instrument  should  be  wholly  disre- 
garded by  the  jury,  and  a  verdict  should  be  found  for  the 
plaintiff."  To  the  giving  of  which  instruction  by  the  court, 
the  defendant,  by  his  counsel,  excepted. 

The  following  instructions  were  given  to  the  jury  by  the 
court,  on  behalf  of  the  defendant: 

1.  The  burden  of  proof  is  upon  the  plaintiff  in  this  case, 
and  unless  the  jury  are  satisfied,  from  the  evidence,  that  the 
seal  in  question  was  added  to  the  note  since  its  execution, 
without  the  knowledge  and  consent  of  the  parties  thereunto, 
then  they  should  find  for  the  defendant. 

2.  If  the  jury  believe,  from  the  evidence,  that  the  seal  to 
the  note  in  question  was  attached  thereto  at  the  time  of  the 
commencement  of  this  case  and  the  execution  of  the  same, 
then  the  jury  will  find  for  the  defendant. 

3.  If  the  jury  believe,  from  the  evidence,  that  the  seal  was 
attached  to  the  note  in  question  before  the  commencement  of 
this  case  by  the  plaintiff,  without  the  knowledge  or  consent  of 
the  defendant,  then  the  defendant  is  entitled  to  a  verdict,  and 
the  jury  should  find  accordingly. 

4.  The  law  imposes  upon  the  party  offering  a  paper  in  evi- 
dence, the  explanation  of  any  alterations  which  may  appear 
therein,  and  therefore  if  the  jury  believe,  from  the  evidence, 
that  any  alteration  has  been  made  in  the  note  in  question,  the 
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burden  of  proof  is  upon  the  plaintiff  to  explain  the  same,  and 
unless  the  jury  believe,  from  the  evidence,  that  such  alteration 
has  been  explained  by  the  plaintiff,  the  presumption 
of  the  law  is  that  it  was  made  by  the  plaintiff,  and  the    [211] 
jury  should  find  for  the  defendant. 

5.  It  is  of  no  consequence  who  attached  the  seal  to  the  note 
in  question,  if  it  was  done  with  the  knowledge  and  consent 
of  the  parties  to  the  note,  before  it  came  into  possession  of  the 
plaintiff. 

6.  If  the  jury  believe,  from  the  evidence,  that  the  seal  was 
appended  to  the  note  in  question  after  its  execution,  and  be- 
fore the  commencement  of  this  suit,  by  and  with  the  consent 
of  the  parties  thereunto,  then  the  plaintiff  is  not  entitled  to 
recover,  and  the  jury  should  find  for  the  defendant. 

Attached  to  the  record  at  the  end  of  the  bill  of  exceptions, 
is  the  original  note  and  power  of  attorney,  to  which  reference 
is  hereby  made. 

The  errors  assigned  are  — 

1.  That  the  verdict  upon  which  said  judgment  was  render- 
ed,  as  aforesaid,  was  given  without  any  evidence  upon  which 
to  base  the  same. 

2.  That  the  note  declared  on  was  never  indorsed  to  the 
plaintiff  by  the  payee  thereof. 

3.  That  the  note  declared  on  was  under  seal,  and  the  action 
of  the  plaintiff  below,  and  the  said  declaration,  were  in  as- 
sumpsit, and  said  note  could  not  be  introduced  in  evidence  in 
said  case. 

4.  That  the  court  erred  in  permitting  the  evidence  given  by 
the  witnesses  for  the  plaintiff  below,  in  regard  to  the  seal  at- 
tached to  said  note,  to  be  so  given,  and  to  go  to  the  jury,  and 
in  overruling  ihe  objection  of  said  defendant  below  to  the  in- 
troduction of  said  testimony  before  the  jury. 

5.  That  the  court  erred  in  not  sustaining  the  objection  of 
the  defendant  below  to  the  introduction  of  said  note  in  evi- 
dence, on  the  ground  that  it  was  under  seal,  and  in  not  de- 
deciding  that  objection  one  way  or  the  other. 

6.  That  the  court  erred  in  overruling  the  objection  of  the 
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defendant  below  to  the  introduction  of  the  note  in  question 
in  evidence,  on  the  ground  that  it  had  not  been  indorsed  to  the 
plaintiff  below. 

7.  That  the  court  erred  in  leaving  the  question  of  the  ad- 
missibility of  evidence  to  the  jury. 

8.  That  the  verdict  should  only  have  found  the  fact,  whether 
or  not  the  seal  was  appended  to  the  note  after  the  commence- 
ment of  the  suit,  whereas  it  was  a  verdict  for  damages. 

9.  That  the  verdict  did  in  fact  only  determine  that  the  note 
was  admissible  in  evidence. 

10.  That  the  judgment  was  rendered  without  a  trial 

[212]    of  the  issues  joined,  but  upon  a  feigned  issue,  made  by 

the  court  upon  the  admissibility  of  certain  testimony. 

11.  That  the  evidence  of  the  witnesses  tended  to  show  a 
material  alteration  of  the  note  in  question  after  the  execution, 
and  in  the  absence  of  explanation,  the  presumption  was,  that 
the  note  was  altered  by  the  plaintiff  below,  and  it  was  there- 
fore void. 

12.  That  the  plaintiff  below  claimed  that  the  note  had  been 
altered,  and  offered  no  explanation  of  the  alterat  ion,  which 
was  a  material  one. 

13.  That  the  court  erred  in  giving  the  instruction  by  the 
court  given  on  behalf  of  the  plaintiff  below. 

14.  That  the  verdict  was  against  the  evidence  and  the  law. 

15.  That  the  court  erred  in  overruling  the  motions  of  de- 
fendant below  for  a  new  trial  and  in  arrest  of  judgment. 

16.  That  the  said  judgment  was  rendered  in  said  cause 
while  there  was  already  a  final  judgment  therein  not  reversed, 
annulled  or  otherwise  vacated. 

17.  That  the  court  erred  in  opening  the  judgment  rendered 
in  said  cause,  October  12, 1858,  and  all  the  proceedings  in  said 
cause  subsequent  thereto  are  irregular,  invalid  and  void. 

18.  That  the  record  aforesaid  discloses  two  final  judgments 
for  damages  upon  the  same  cause  of  action  against  the  same 
defendant  in  the  same  cause,  neither  of  said  judgments  being 
reversed,  annulled  or  vacated. 

19.  That  the  declaration  aforesaid  and  the  matters  therein 
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contained  are  not  sufficient  in  law  for  the  plaintiff  below  to 
have  or  maintain  his  aforesaid  action  thereof  against  the  said 
defendant  below. 

20.  That  the  original  judgment  in  said  cause  was  erroneous, 
in  that  it  was  rendered  by  confession  upon  a  warrant  of  at- 
torney, which  describes  another  and  different  note  from  the 
note  upon  which  said  judgment  was  rendered;  and  in  that  it 
was  rendered  without  due  proof  of  the  execution  of  said  war- 
rant of  attorney;  and  in  that  the  cognovit  is  signed  by  one 
Lewis  H.  Davis,  as  the  defendant's  attorney,  whereas  the 
judgment  aforesaid  states  the  appearance  of  said  defendant 
and  the  confession  of  said  judgment,  as  by  Samuel  H.  Davis, 
defendant's  attorney;  and  in  that  said  note  is  under  seal,  and 
the  declaration  and  action  of  said  plaintiff  below  are  in  assump- 
sit; and  in  that  said  note  is  not,  and  was  not,  indorsed  by  the 
payee  thereof  to  the  said  plaintiff  below. 

M.    W.  Fuller,  for  appellant. 

A.  W.  Wmdett,  for  appellee. 

Caton,  C.  J.  The  objection  that  the  note  was  not  [213] 
indorsed  by  the  payee  is  not  sustained  in  point  of  fact. 
We  find  on  an  inspection  of  the  original  note,  which  is  at 
tached  to  the  record,  that  it  was  indorsed  by  the  payee.  AH 
the  objections  to  the  power  of  attorney  and  to  the  judgment 
confessed  were  obviated,  when  that  judgment  was  opened  on 
the  application  of  the  defendant,  and  he  was  admitted  to  plead. 

The  note  was  sued  upon  as  a  simple  instrument,  and  when 
produced  on  trial  a  seal  was  attached,  and  on  that  ground  it 
was  objected  to  by  the  defendant,  to  obviate  which,  the  plaint- 
iff introduced  testimony  tending  to  show  that  the  seal  had 
beer,  attached  since  the  commencement  of  the  action,  and  with- 
out his  knowledge  or  consent,  and  this  question  was  submit- 
ted to  the  jury,  and  we  think  properly.  It  was  for  the  court 
to  decide  whether  there  was  a  seal  to  the  note,  and  on  inspec- 
tion it  was  manifest  there  was;  but  when  the  issue  was  pre- 
sented whether  the  note  had  been  altered,  and  when,  and  by 
whom,  by  the  addition  of  the  seal,  that  issue  might  well  be 
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submitted  to  the  jury.  Suppose  the  defendant  had  presented 
this  issue  by  a  plea  of  non  est  factum,  would  any  one  doubt 
that  it  was  a  question  for  the  jury?  And  if  the  same  issue 
when  presented  by  the  defendant  would  have  been  proper  for 
the  jury,  it  was  equally  so  when  presented  by  the  plaintiff. 
This  issue  was  submitted  to  the  jury  under  proper  instruc- 
tions, and  they  found  it  for  the  plaintiff,  and  we  think  properly. 

It  is  hardly  necessary  to  notice  the  technical  objection,  that 
the  bill  of  exceptions  does  not  show  that  the  note  was  form- 
ally admitted  in  evidence  by  the  court,  and  formally  read  to 
the  jury.  The  result  shows  that  it  was  in  evidence  before 
them,  and  they  acted  upon  it,  and  we  have  seen  that  it  was 
proper  evidence  for  their  consideration.  The  judgment  must 
be  affirmed. 

Judgment  affirmed. 


Charles   B.   Phillips,  Plaintiff  in  Error,  vs.   William  P. 
Kerr,  Defendant  in  Error. 

Error  to  the  Superior  Court  of  Chicago. 

1.  A  motion  to  quash  a  capias  ad  respondendum  does  not  affec».  the  right 

of  the  plaintiff  to  proceed  to  a  trial  of  the  cause.  Although  it  is  a 
better  practice  to  dispose  of  such  motions  before  trial,  it  is  not  error 
not  to  do  so. 

2.  The  superior  court  of  Chicago,  after  default,  may  hear  evidence  on  the 

assessment  of  damages,  and  the  same  presumption  will  support  the 
finding  of  the  court  as  would  the  finding  of  a  jury. 

3.  If  the  affidavit  for  the  capias  states  a  sum  due  with  interest,  the  inter- 

est may  be  added  in  the  judgment. 

[214]  This  was  an  action  of  assumpsit,  commenced  June 
19,  A.  D.  1858,  by  the  filing,  on  behalf  of  plaintiff  be- 
low (defendant  in  error),  of  an  affidavit  to  hold  to  bail,  which 
states  that  the  action  is  brought  to  recover  the  sum  of 
$5,921.86,  money  had  and  received.  Affidavit  concludes  with 
the  allegation  that  said  sum  of  $5,921.86,  and  interest  from 
October  1,  1857,  is  due. 
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Capias  ad  respondendum  returned  to  July  term,  1857. 

At  the  September  term  of  the  court,  defendant  below  filed 
this  motion: 

And  now  comes  the  said  defendant,  and  moves  the  court  to 
quash  the  writ  of  capias  ad  respondendum  issued  in  this 
cause,  and  to  discharge  the  bail  bond  therein,  and  the  said 
writ  be  ordered  to  stand  as  a  summons  only.  And  for  cause 
the  said  defendant  shows  the  following  irregularities  and  de- 
fects in  the  affidavit  upon  which  said  writ  was  issued: 

1.  Said  affidavit  is  imperfectly  and  irregularly  entitled  as  in 
a  case  then  pending. 

2.  It  describes  the  parties  by  the  name  of  plaintiff  and  de- 
fendant before  the  commencement  of  the  suit,  which  is  im- 
proper in  an  affidavit  to  hold  to  bail. 

3.  Said  affidavit  is  not  positive,  but  all  the  allegations  of 
fraud  therein  are  based  upon  the  information  and  belief  of  the 
affiant. 

4.  Said  affidavit  is  in  other  respects  informal,  uncertain  and 
insufficient. 

December  17,  A.  D.  1858,  "  said  day  being  one  of  the  days 
of  the  November  second  special  term  of  said  court,"  without 
notice  to  the  defendant  below,  and  without  disposing  of  the 
last  named  motion  to  quash  the  writ,  the  following  proceed- 
ings were  had  in  said  cause: 

"  This  day  comes  the  said  plaintiff,  by  his  attorneys,  and 
due  personal  process  of  capias  ad  respondendum  issued  in 
this  cause  having  been  had  on  said  defendant,  and  being  three 
times  solemnly  called  in  open  court,  comes  not,  nor  does  any 
person  for  him,  but  herein  he  makes  default,  which  is,  on  mo- 
tion, ordered  to  be  taken,  and  is  hereby  entered  of  record." 

And  the  court  thereupon  assessed  the  damages  and  entered 
judgment  against  said  defendant  for  the  sum  of  six  thousand 
four  hundred  and  ten  dollars  and  seventy-eight  cents,  and 
costs  of  suit. 

M.  W.  Fuller,  for  plaintiff  in  error 

Gookins,  Thomas  <&  Roberts,  for  defendant  in  error. 
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Walker,  J.  It  is  urged  that  the  court  below  erred,  in 
[215]  entering  a  default  assessing  damages,  and  rendering 
judgment,  whilst  a  motion  to  quash  the  capias  remained 
undetermined.  Had  this  motion  gone  to  the  jurisdiction  of 
the  court  over  the  person  of  the  defendant,  it  is  obvious  that 
it  would  be  error  to  render  final  judgment  before  the  motion 
was  disposed  of;  but  as  this  motion  only  related  to  the  mode 
by  which  he  was  before  the  court,  a  different  question  is  pre 
sented.  Had  the  motion  prevailed,  the  effect  of  quashing 
the  capias  would  have  been  to  discharge  the  bail,  and  let  it 
stand  for  and  answer  the  office  of  a  summons.  The  determin- 
ation of  this  motion  one  way  or  the  other  could  not  affect  the 
right  of  appellee  to  proceed  to  a  trial  of  the  cause.  It  was 
neither  in  abatement  or  in  bar  of  the  action.  Its  determina- 
tion could  only  affect  the  steps  which  might  be  taken  for  the 
collection  of  any  recovery  which  might  be  had.  It  only  ques- 
tions the  right  of  appellee  to  hold  appellant  in  custody,  in 
satisfaction  of  the  judgmeut,  or  his  bail  liable,  if  his  body 
should  not  be  surrendered  in  execution,  but  it  by  no  means 
questions  the  right  of  recovery.  Whilst  it  may  be  true  that 
it  would  have  been  more  strictly  in  accordance  with  the  better 
practice,  to  dispose  of  all  such  motions  before  a  trial  on  the 
merits,  still  we  cannot  hold  that  it  is  an  error,  for  which  the 
judgment  should  be  reversed.  The  determination  of  the  mo- 
tion, after  the  entry  of  the  judgment,  did  the  appellant  no 
wrong,  nor  deprived  him  of  any  right,  and  he  has,  therefore, 
no  reason  to  complain. 

By  the  act  regulating  the  practice  of  the  court  below,  it  had 
the  right,  upon  entering  a  default,  to  hear  evidence  on  the 
assessment  of  damages,  without  impaneling  a  jury  for  the 
purpose.  And  when  a  default  is  entered,  and  the  damages 
have  been  assessed  by  the  court,  the  same  presumptions  must 
prevail  that  the  necessary  evidence  was  heard  to  support  the 
finding  as  if  it  had  been  made  by  a  jury. 

It  is  urged  that  the  court  erred  in  rendering  judgment  for 
a  larger  sum  than  was  claimed  in  the  affidavit  to  procure  the 
capias.     The  affidavit  states  that  appellant  was  indebted  in 
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the  sum  of  $5,921.86,  with  interest,  for  money  had  and  re- 
ceived of  the  appellee,  in  August,  1857.  This  affidavit  does 
not  limit  the  indebtedness  to  the  sum  specified,  but  it  alleges 
that  it  was  the  sum  named,  wTith  intereet  from  August,  1857. 
Upon  computing  interest  on  that  sum  from  the  date  named, 
until  the  judgment  was  rendered,  the  amount  will  be  found 
to  exceed  the  finding  of  the  court.  But  the  presumption  is, 
that  the  evidence  indicated  what  sum  bore  interest,  and  that 
the  court  found  in  accordance  with  the  evidence.  The  judg- 
ment of  the  court  below  is  affirmed. 
Judgment  affirmed. 


Galen  Eastman,  Appellant,  vs.  Thomas  E.  Armstrong,    [216] 

Appellee. 

Appeal  from  the  Superior  Court  of  ^Chicago. 

Parties,  by  agreement,  may  abandon  an  award.    When  they  do  so,  they 
are  remitted  to  their  original  rights. 

This  was  an  action  of  assumpsit,  brought  by  the  appellee 
against  the  appellant,  on  a  parol  submission  to  an  award  in 
the  superior  court  of  Chicago,  and  tried  before  the  court, 
without  the  intervention  of  a  jury,  at  the  December  term  of 
said  court,  A.  D.  1859. 

The  declaration  contained  two  special  counts,  and  a  count 
upon  an  account  stated. 

The  defendant  pleaded  the  general  issue.  Upon  the  trial, 
the  plaintiff  offered  in  evidence  a  lease,  under  seal,  from  him- 
self to  the  defendant,  of  certain  premises  described  therein, 
dated  May  1,  1857,  for  three  years  then  next  ensuing,  the  de- 
fendant covenanting  therein  to  pay  as  rent  the  sum  of  $375, 
at  the  end  of  every  quarter  year  during  the  term. 

The  lease  contained  no  provision  for  apportionment  of  rent 
«s  to  time. 
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The  plaintiff  then  proved  that  on  or  about  the  10th  day  of 
July,  A.  D.  1859,  the  defendant  was  in  possession  of  the 
leased  premises,  under  the  lease.  That  an  agreement  was 
then  made  between  the  defendant  and  one  T.  W.  Baxter,  who 
claimed  to  be  the  plaintiff's  agent,  by  which  defendant  was  to 
surrender  the  possession  of  the  premises  forthwith,  and  receive 
from  Armstrong  fifty  dollars  for  expense  of  removing  his 
property  therefrom. 

That  defendant,  in  pursuance  of  the  agreement,  forthwith 
gave  up  possession  of  the  premises  to  the  plaintiff,  who  occu- 
pied them  immediately. 

That  about  the  1st  of  August,  1859,  the  plaintiff  called  on 
defendant  for  rent  from  May  1  to  July  10,  1859,  which  de- 
fendant refused  to  pay,  claiming  that  according  to  his  under- 
standing, by  the  agreement  between  himself  and  Baxter,  he 
was  to  receive  fifty  dollars  for  expense  of  vacating  the  prem- 
ises, in  addition  to  a  release  of  all  rent. 

The  plaintiff  further  proved  that  on  the  8th  day  of  August, 
1859,  he  and  the  defendant  mutually  submitted,  by  verbal 
agreement,  to  one  T.  M.  Avery  and  B.  Ackley,  as  arbitrators, 
to  decide  how  much,  if  any,  rent  was  due  from  defendant  to 
plaintiff,  on  the  said  lease,  for  rent  from  May  1,  1859,  to  July 
10,  1859,  under  the  agreement  of  July  10  aforesaid,  in 
[217]  accordance  with  which  defendant  had  surrendered  the 
premises,  and  what  deduction  should  be  made  there- 
from for  the  cost  of  defendant's  removal  from  the  premises. 

The  plaintiff  then  offered  in  evidence  an  award,  in  writing, 
of  the  arbitrators,  as  follows,  viz.: 

"  We  find  that  Armstrong  shall  collect  of  Eastman,  two 
hundred  dollars,  for  two  months'  rent,  from  May  1st  to  July 
1st,  as  he  has  collected  during  the  past  year,  and  that  Mr. 
Armstrong  shall  deduct  fifty  dollars,  as  agreed  by  Mr.  Baxter, 
for  cost  of  moving,  from  two  hundred  dollars  allowed  for  rent. 

"  T.  M.  Aveby, 
"  Benj'n  Ackley." 

The  plaintiff  further  -proved,  that  during  the  year  1858,  the 
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aefendant  had  j>aid  on  the  lease  only  at  the  rate  of  one  hun- 
dred dollars  per  month. 

He  also  proved,  that  a  day  or  two  before  the  commencement 
of  the  suit,  he  had  called  on  the  defendant  and  demanded  that 
he  comply  with  the  award,  which  the  defendant  refused  to  do. 

The  defendant  proved,  that  after  the  delivery  of  the  award, 
the  plaintiff  frequently  declared  to  one  of  the  arbitrators,  and 
to  one  Merrill,  the  agent  of  the  defendant,  in  the  absence  of 
the  defendant  from  Chicago,  that  he  would  not  submit  to  the 
award. 

That  on  the  defendant's  return,  the  plaintiff  called  upon 
him  and  demanded  a  settlement;  that  the  defendant  asked 
him  if  he  would  settle  by  the  award ;  that  he  replied,  "  No,  I 
will  have  the  whole  I  claim,  or  none."  That  Eastman  then 
replied,  "  Yery  well,  since  you  force  me  to  it,  we  will  stand 
upon  our  legal  rights,  which  will  give  me  all  I  claim." 

The  court  found  the  issues  for  the  plaintiff,  and  assessed  the 
damages  at  $150. 

The  defendant  moved  for  a  new  trial,  which  was  overruled, 
and  he  excepted. 

The  court  rendered  judgment  for  $150  and  costs,  and  the 
defendant  prayed  an  appeal. 

The  appellant  assigns  for  error:  The  court  erred  in  admit- 
ting improper  evidence;  the  finding  of  the  court  was  against 
the  law;  the  finding  of  the  court  was  against  the  evidence; 
the  judgment  should  have  been  for  the  defendant,  for  costs, 
and  not  for  the  plaintiff;  and  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

Jesse  B.  Thomas,  for  appellant. 

Barker  d?  Tuley,  for  appellee. 

Breese,  J.     The  evidence  shows  very  conclusively, 
that  there  was  a  mutual  abandonment  of  the  award  be-    [218] 
fore  suit  brought,  which  brings  this  case  within  the 
rule  in  Bumside  v.  Potts,  23  111.,  415. 

"We  held  there,  that  parties  might  agree  to  abandon  an 
award,  and  by  so  doing,  they  are  necessarily  remitted  to  their 
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original  rights.     That  case  is  decisive  of  this.     The  judgment 
is  reversed,  and  the  cause  remanded. 
Judgment  reversed. 


The  Chicago,  St.  Charles  and  Mississippi  Kailroad  Compa- 
ny, Appellant,  vs.  Edwin  C.  Larned,  Appellee. 

Appeal  from  the  Superior  Court  of  Chicago, 

An  attorney  cannot  recover  for  services  rendered  as  such,  unless  he  can 
show  an  employment  or  retainer. 

This  was  a  declaration  in  assumpsit,  in  the  usual  form, 
charging  defendant  for  services  rendered  in  the  supreme  court, 
as  an  attorney,  etc. 

Plea  of  general  issue  in  the  usual  form. 

Jury  trial;  verdict  of  jury  in  favor  of  plaintiff  for  $1,000. 

Defendant's  motion  for  new  trial  overruled.  Judgment  for 
Larned  in  the  court  below. 

Appeal  granted. 

lames  II.  Bees,  called  by  plaintiff,  testified: 

Kesides  in  Cook  county.  Was  one  of  the  parties  plaintiff 
in  a  suit  in  the  court  of  common  pleas,  in  Cook  county,  against 
Bennett  and  others.  Suit  commenced  in  1855  or  1856.  The 
Chicago,  St.  Charles  and  Mississippi  Air  Line  Kailroad  Com- 
pany and  he,  said  witness,  Henry  Waller  and  McCauley,  were 
plaintiffs.  Bill  filed  to  establish  lost  deed  from  one  Bennett 
to  Kinzie.  The  land  involved  was  the  west  half  of  the  north- 
east quarter  of  section  number  twenty,  in  town  thirty-nine, 
range  fifteen,  situated  in  Cook  county,  about  one  and  a  half  or 
two  miles  southwest  of  the  court  house.  The  parties  named 
were  the  owners  of  the  land.  The  railroad  company  had  a 
railroad  track  across  the  land ;  claimed  about  eight  acres  of  it. 

Had  a  conversation  with  Minard  about  these  bills,  two  or 
three  years  back;  Litchfield  referred  me  to  Minard,  in  regard 
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to  the  settlement  of  these  expenses ;  bills  were  paid  by  Galena 
Road,  by  Minard;  Minard  was  the  managing  man  of  the  road 
in  Illinois.  A  decree  taken  for  complainants  in  Cook  county 
court  of  common  pleas.  The  other  party  appealed; 
after  the  appeal,  I  retained  Larned  to  defend  me  in  the  [219] 
supreme  court,  on  the  writ  of  error;  Waller  and  Mc- 
Cauley  compromised  for  all,  excepting  my  land  and  defend- 
ant's; I  wrote  to  Mr.  Minard.  Letter  produced,  of  which  the 
following  is  a  copy: 

"  Chicago,  April  14,  1859. 
"Hon.  Ira  Minard,  St.  Charles,  III.  —  Dear  Sir:  The 
suit  of  Waller  and  others,  against  Bennett  and  others,  has 
been  compromised  by  him,  so  far  as  his  interest  and  that  of 
his  friends  are  concerned;  I  have  decided  to  continue  the  suit 
for  my  interest,  and  it  is  for  you  to  decide  whether  you  will 
settle  or  fight.  They  compromised  by  paying  $400  per  acre. 
Supreme  court  sits,  I  believe,  on  Monday  next,  and  it  is  im- 
portant that  you  decide  at  once.  I  have  retained  Mr.  Larned 
to  attend  to  my  interest  before  the  supreme  court.  You  can 
compromise  at  the  same  price  per  acre  as  Waller  and  others. 
I  pay  Larned  $1,000  for  attending  to  my  interest.  Had  you 
not  better  come  and  see  to  it?  James  H.  Rees." 

Witness  said,  "I  don't  know  as  Larned  told  me  to  write;  I 
did  not  hear  from  Minard;  a  few  days  after  Barry  called  on 
me;  inquired  about  it;  understood  he  was  acting  in  the  same 
position  Minard  had  formerly ;  don't  know  what  that  position 
was;  plaintiff  had  gone  to  supreme  court;  Barry  said  he  would 
see  plaintiff;  don't  think  he  stated  whether  defendant  had  con- 
cluded to  compromise  or  not. 

Orders  were  paid  by  the  Galena  Railroad  Company,  by 
order  of  Minard;  Minard  said  he  had  seen  Litchfield,  and  per- 
haps it  was  right  they  should  pay  a  share  of  the  expenses. 
Plaintiff  then  asked  witness,  How  much  did  they  pay?  Wit- 
ness answered,  I  think  they  paid  $600  or  $700. 

Can't  say  that  Minard  or  Litchfield  knew  anything  about 
Larned  having  anything  to  do  with  the  case;  can't  say  that 

275 


220  OTTAWA, 


Chicago,  St.  Charles  &  Mississippi  Kailroad  Company  vs.  Lamed. 

any  of  the  acting  men  (of  the  railroad  company)  knew  any- 
thing of  Larned  having  any  connection  with  the  suit. 

Waller  and  myself  had  charge  of  it;  first  knowledge  de 
fendants  had  of  it  was  when  I  called  on  Minard  for  money, 
two  or  three  years  after  the  bill  was  filed. 

The  $600  or  $700  was  for  court  fees,  traveling  expenses,  etc., 
Waller's  expenses  to  Missouri ;  first  conversation  with  Litch- 
field, two  or  three  years  after  bill  was  filed;  Litchfield  knew 
the  purpose  of  the  bill;  he  did  not  know  who  were  the  attor- 
neys; Minard  knew  the  same;  can't  say  they  knew  what  court 
the  case  was  in. 

Minard  said  he  knew  nothing  about  it;  I  told  him  Litch- 
field said  it  was  all  right.  Bennett  and  Stowe  appealed. 
[220]  The  errors  assigned  are,  That  the  court  erred  in  re- 
ceiving improper  evidence  on  the  part  and  behalf  of 
the  plaintiff,  and  allowing  the  same  to  go  to  the  jury;  the 
court  erred  in  giving  improper  instructions  on  the  part  and 
behalf  of  the  plaintiff;  the  verdict  of  the  jury  was  contrary  to 
the  evidence;  the  verdict  of  the  jury  was  against  the  law  and 
evidence  of  the  case;  the  court  erred  in  overruling  the  motion 
for  a  new  trial;  and  the  court  erred  in  rendering  judgment  on 
the  verdict  of  the  jury. 

W.  B.  Barry,  for  appellant. 

Goodwin,  Lamed  &  Goodwin,  for  appellee. 

Caton,  C.  J.  After  the  most  careful  examination  of  the 
testimony  in  this  cause,  we  are  forced  to  the  conclusion  that 
the  plaintiff  did  not  make  out  an  employment  or  retainer  by 
the  defendant  to  conduct  the  cause  on  its  behalf  in  the  supreme 
court.  There  is  not  the  least  particle  of  evidence  that  any 
communication  ever  passed  between  the  parties  on  the  subject, 
nor  is  there  any  that  the  defendant  had  any  intimation  or  sup- 
position that  the  plaintiff  proposed  or  professed  to  represent 
it,  in  that  cause  in  the  supreme  court.  Mr.  Kees  employed 
the  plaintiff  to  attend  to  that  cause  on  his  behalf,  and  he 
recommended  to  Mr.  Minard  that  the  defendant  should  em- 
ploy the  plaintiff  to  attend  to  its  interest.  But  this  recom- 
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mendation  was  never  acted  upon.  It  may  be  that  the  officers 
of  the  defendant  refused  to  employ  the  plaintiff,  knowing  that 
its  interests  were  identical  with  those  of  Mr.  Rees,  and  that 
the  success  of  Mr.  Rees  was  necessarily  their  success.  The 
plaintiff  could  not  say  a  word  or  do  an  act  for  Mr.  Rees,  which 
did  not  at  the  same  time  operate  to  the  same  extent  for  the 
defendant.  To  sit  quietly  by  and  allow  Mr.  Rees'  counsel  to 
conduct  the  cause  thus  situated,  and  refuse  to  employ  counsel 
to  aid  in  the  matter,  may  have  been  ungenerous,  but  it  cer- 
tainly did  not  create  a  legal  liability  on  the  part  of  the  defend- 
ant. There  is  nothing  in  the  evidence  to  induce  the  belief 
that  the  plaintiff  supposed  that  he  was  retained  by  the  defend- 
ant, or  that  he  ever  did  one  act,  or  said  one  wrord,  that  he 
would  not  have  done  or  said  had  the  defendant  settled  with 
the  opposite  party,  as  all  the  others  did  except  Rees;  or  that 
he  said  or  did  anything  in  reference  in  any  way  to  the  defend- 
ant. Whatever  there  may  be  in  this  claim  in  a  moral  point  of 
view,  it  would  be  a  most  dangerous  precedent  to  hold,  that 
because  the  defendant  had  sat  silently  by  and  let  counsel 
employed  by  another  argue  a  cause,  which  if  won  would 
secure  his  interest,  therefore  he  agreed  to  pay  the  coun-  [221] 
sel  in  proportion  to  the  benefit  thus  received.  Cer- 
tainly the  defendant  never  supposed  that  it  had  retained  the 
plaintiff,  nor  is  there  any  evidence  to  show  that  the  plaintiff 
supposed  that  he  was  retained  by  the  defendant.  Suppose  the 
defendant  had  settled  with  Bennett  the  day  before  or  the  day 
after  that  cause  was  argued  in  this  court,  and  before  we  had 
decided  it,  would  the  defendant  have  been  liable  to  pay  for 
these  services?  It  would  have  been  just  as  much  liable,  and 
no  more,  than  as  if  such  settlement  had  been  made  the  day 
after  Rees  wrote  the  letter  to  Minard.  In  either  case,  if  it 
had  employed  the  plaintiff,  it  was  liable,  otherwise  not.  We 
cannot  make  out  such  a  case,  and  the  judgment  must  therefore 
be  reversed. 
Judgment  reversed. 
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William  P.  Ross,  Plaintiff  in  Error,  vs.  John  H.  Weber  and 
James  C.  Allen,  Defendants  in  Error. 

Error  to  the  Superior  Court  of  Chicago. 

1.  If  a  judgment  creditor  enters  into  an  agreement  to  stay  his  execution, 

it  becomes  dormant  as  to  other  parties,  and  he  loses  any  lien  made  by 
a  levy  under  it. 

2.  An  officer  who  should  refuse  to  proceed  upon  a  second  execution,  where 

the  first  had  been  stayed  by  an  agreement  between  the  parties  to  it, 
would  be  liable  for  a  false  return. 

3.  A  party  who  sues  a  sheriff  for  a  false  return,  and,  upon  a  recovery,  en- 

ters a  remittitur  for  a  part,  will  suffer;  he  must  not  divide  his  demand; 
he  cannot  recover,  first  from  the  sheriff  and  then  from  other  parties, 
who  held  the  effects  of  the  debtor  under  an  agreement  to  divide  the 
proceeds  of  them  among  his  creditors. 

This  action  was  assumpsit,  in  the  superior  court  of  Chicago. 

The  declaration  of  the  plaintiff  below,  who  is  also  plaintift 
in  error,  was  the  single  count  for  money  had  and  received,  with 
a  bill  of  particulars,  claiming  that  the  sheriff  of  Cook  county 
paid  to  the  defendants  the  proceeds  of  the  goods  of  one  McKin- 
lay,  which  he  should  have  paid  to  plaintiff. 

Plea,  nonassumpsit,  with  notice  of  former  verdict  against 
the  sheriff  for  the  same  money,  which  verdict  the  plaintiff  re- 
mitted. 

Verdict"  and  judgment  for  defendants. 

The  bill  of  exceptions  shows  that  the  defendants  had  a  judg- 
ment and  execution  from  the  Cook  county  court  of  common 
pleas,  which  execution  the  sheriff  of  said  county  levied  on  the 
goods  of  one  McKinlay,  on  the  20th  day  of  December,  A.  D, 
1857,  and  sold  the  said  goods  under  said  execution  on  the  16th 
day  of  August,  A.  D.  1858.  The  execution  was  dated  Septem- 
ber 24,  1857. 
[222]  The  sheriff  paid  over  to  the  defendants,  of  the  pro- 
ceeds of  said  goods,  $212.49,  the  sum  now  in  dispute. 

The  plaintiff  obtained  a  judgment  in  the  circuit  court  of 
Cook  county,  on  the  19th  day  of  March,  A.  D.  1858,  against 
said  McKinlay,  and  on  the  same  day  issued  execution  and 
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placed  it  in  the  sheriff's  hands.  The  sheriff  returned  the  same 
nulla  oona.     Return  is  dated  June  IT,  1858. 

On  the  3d  day  of  October,  A.  D.  1857,  the  creditors  of  said 
McKinlay,  including  said  defendants,  but  not  including  the 
said  plaintiff,  made  an  agreement  of  compromise  with  said 
McKinlay  by  which  he  agreed  to  "  remain  a  resident  of,  and 
carry  on  business  in,  the  city  of  Chicago  during  the  "  space  of 
six  months  then  next  following,  and  declaring  that  "  unless  he 
so  does,  this  agreement  shall  be  utterly  void,"  and  by  which 
his  creditors  agreed  to  accept  of  him,  to  be  paid  within  six 
months,  fifty  cents  upon  the  dollar  for  his  debts  to  them  in 
full  satisfaction,  and  agreeing  not  to  sue  him,  or  take  out  ex- 
ecution against  him,  during  said  six  months,  for  anything 
then  owing  to  them,  and  that  "  any  execution  already  issued 
for  the  collection  of  any  debt  or  other  demand  be  immediately 
stayed,  and  no  further  proceedings  shall  be  had  or  taken 
thereon." 

The  testimony  of  Thomas  J.  Holt,  deputy  sheriff,  shows 
that  he  was  the  deputy  who  had  both  of  said  executions  to  exe- 
cute; that  a  conversation  between  the  attorneys  of  the  plaint- 
iff and  defendant  occurred  before  the  sale,  in  his  presence, 
in  which  each  claimed  that  the  proceeds  of  the  goods  of 
McKinlay  should  be  applied  to  their  respective  executions, 
and  that  he  paid  over  to  defendants  under  an  indemnity;  that 
plaintiff's  attorney  claimed  in  that  conversation  that  defend- 
ant's execution  was  dormant;  he  did  not  know  when  the  plaint- 
iff's execution  was  returned,  but  the  practice  was  to  return 
them  to  the  clerk  of  the  sheriff  on  the  Sunday  after  they  had 
run  out,  but  date  the  return  back  so  as  to  appear  to  be  at  the 
return  day. 

An  execution  was  in  evidence  from  the  circuit  court  in  favor 
of  one  Bolton  against  the  said  McKinlay,  dated  December  8, 
1857,  and  levied  upon  the  same  goods  on  the  20th  of  Decem- 
ber, 1857,  which  was  stayed  by  the  order  of  court,  which  was 
marked  filed  by  the  clerk  of  the  circuit  court,  September  25, 
1858. 

Timothy  M.   Bradley,   sheriff's    clerk,   testified    that   the 
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Bolton  execution  was  carried  np  to  the  office  of  the  clerk  of 
the  circuit  court,  from  the  sheriff's  office,  on  the  25th  day  of 
September,  1858. 

An  agreement  was  in  evidence  between  McKinlay  and  his 
creditors,  dated  October  3,  1857,  to  which  defendants  were 
parties,  but  plaintiff  was  not,  that  an  assignment  of  his 
[223]  property,  made  by  McKinlay  to  plaintiff,  should  be 
canceled,  and  the  property  pass  again  into  the  posses- 
sion and  control  of  McKinlay;  that  before  the  commence- 
ment of  this  suit,  the  plaintiff  sued  the  sheriff  for  a  false  re- 
turn of  his  execution,  and  obtained  a  verdict  for  $660.16,  of 
which  the  sum  now  in  controversy  formed  a  part;  and  that 
the  sheriff  moved  for  a  new  trial,  which  the  court  ordered 
should  be  granted  unless  the  plaintiff  would  remit  the  sum  in 
controversy,  which  plaintiff  did,  and  took  a  judgment  against 
the  sheriff  for  the  residue. 

The  court,  Hig-gins,  Judge,  presiding,  decided  that  the  de- 
fendant was  entitled  to  a  verdict.  The  court,  in  assigning 
reasons  for  this  opinion,  stated  that  he  regarded  the  former 
recovery  of  the  whole  sum  by  the  plaintiff,  of  the  sheriff,  and 
a  voluntary  remittitur  of  the  sum  in  controversy  from  the 
verdict  rendered  in  that  case  and  taking  a  judgment  for  the 
balance,  as  a  merger  and  extinguishment  of  the  plaintiff's 
claim,  and  he  could  not  thus  split  up  a  cause  of  action;  espe- 
cially where  he  had  recovered  the  whole  sum  from  the  sheriff, 
there  could  be  no  pretense  of  his  right  to  recover  again  from 
the  defendants ;  and  that  the  plaintiff  could  not  by  his  remit- 
titur give  himself  a  right  of  action  for  the  points  which  he 
voluntarily  surrendered.  Besides,  the  court  doubted  whether 
the  necessary  privity  had  been  shown  between  the  plaintiff 
and  defendants.  Believing  that  the  defendants  were  entitled 
to  a  verdict,  the  court  did  not  deem  it  necessary  to  pass  upon 
all  the  facts  which  had  been  proved  by  the  defense,  and  ren- 
dered a  verdict  in  favor  of  said  defendants ;  to  which  decision 
of  the  court  the  plaintiff  then  and  there  excepted,  and  then 
and  there  moved  for  a  new  trial  in  the  cause,  on  the  ground 
that  the  court  erred  in  law  in  deciding  the  said  cause,  which 
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motion  the  court  then  and  there  overruled,  to  which  last  de 
cision  of  the  court  the  plaintiff  also  then  and  there  excepted. 

The  plaintiff  brings  the  cause  to  this  court  by  writ  of  error, 
and  assigns  for  error,  that  the  court  erred  in  finding  a  verdict 
for  defendants;  in  denying  plaintiff's  motion  for  a  new  trial; 
and  in  giving  judgment  for  defendants  instead  of  for  the 
plaintiff. 

Joseph  E.  Gary,  for  plaintiff  in  error. 

IF.  A.  Porter,  for  defendants  in  error. 

Walker,  J.  That  the  defendants  in  error,  by  their  agree- 
ment with  McKmlay  to  stay  their  execution,  lost  all  right  as 
between  the  parties  to  that  agreement,  to  proceed  for  its 
collection,  is  certainly  true.  And  by  entering  into  a  valid 
and  binding  contract  for  the  stay  of  the  execution,  it 
became  dormant  as  to  other  judgment  creditors.  A  [224] 
party  having  a  judgment  or  execution,  which  is  a  lien 
on  property,  has  no  legal  right  to  extend  the  time  for  its  col- 
lection, to  the  injury  of  other  creditors.  A  judgment  creditor 
so  situated  has  no  right  to  place  himself  in  a  position  that  he 
cannot  proceed  for  its  collection,  and  at  the  same  time,  hold 
his  lien  so  as  to  prevent  others  from  proceeding  to  satisfac- 
tion.    If  no  agreement  were  made  it  would  be  otherwise. 

In  this  case  both  executions  being  in  the  hands  of  the  offi- 
cer at  the  same  time,  they  were  both  liens  on  the  property  in 
the  order  in  which  they  were  issued;  and  there  can  be  no 
question,  that  if  defendants  in  error  had  released  their  levy, 
or  had  their  execution,  returned,  that  then  plaintiff's  execu- 
tion would  have  held  the  property,  and  he  would  have  been 
entitled  to  the  money.  And  it  is  equally  clear  that  the  agree- 
ment to  stay  this  execution,  by  defendants  in  error,  had  the 
same  effect  as  a  return  of  the  execution  or  a  release  of  the 
levy.  It  then  became  the  duty  of  the  sheriff  to  levy  and  sell 
the  property  on  the  plaintiff's  execution,  it  then  being  in  his 
hands,  and  failing  to  do  so,  he  became  liable  to  respond  in 
damages  for  a  neglect  of  duty,  in  an  action  for  a  false  re- 
turn; and  this  is  especially  so,  from  the  fact  that  the  deputy 
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sheriff  states  that  he  had  notice  of  plaintiff's  claim,  and  as  he 
took  the  precaution  to  have  an  indemnifying  bond,  before  he 
paid  over  the  money,  we  may  fairly  infer  that  he  had  notice 
of  the  grounds  of  his  claim. 

The  question  is  then  presented  whether  the  plaintiff,  after 
recovering  his  judgment  against  the  sheriff  lor  a  false  return, 
by  entering  a  remittitur,  barred  himself  of  the  right  to  again 
recover  the  sum  so  remitted.  The  plaintiff  had  no  right,  when 
he  had  recovered  the  full  amount  of  an  entire  sum,  to  remit  a 
portion  of  it,  and  again  recover  it  of  the  same  or  another  de- 
fendant. The  question  here  presented  is  not,  whether  the 
plaintiff  in  the  first  place  had  the  right  to  sue  defendants  for 
money  had  and  received  to  their  use,  but  having  a  complete 
remedy  against  the  sheriff,  and  having  elected  to  pursue  it, 
and  having  sued  and  recovered,  he  had  no  right  to  withdraw 
his  election  and  resort  to  an  action  against  the  defendants. 
Having  recovered  an  entire  demand,  he  could  not  split  it,  by 
entering  the  remittitur.  We  are  for  these  reasons  of  the 
opinion  that  there  is  no  error  in  the  record,  and  that  the  judg- 
ment of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


[225]    Calvin  DeWolf,  Plaintiff  in  Error,  vs.  David  Stra- 
der and  Oilver  B.  D.  Jones,  Defendants  in  Error. 

Error  to  Kane. 

1.  It  requires  a  retainer  or  fee  paid  to  constitute  the  relation  of  attorney 

and  client. 

2.  An  attorney  who  is  requested  to  prepare  a  deed  or  mortgage,  no  legal 

advice  being  required,  is  not  privileged,  and  may  testify  as  to  what 
comes  to  his  knowledge  in  connection  with  such  a  transaction. 

3.  A  deed,  though  absolute  on  its  face,  given  to  secure  a  preexisting  debt, 

will  be  considered  a  mortgage  as  to  other  creditors. 

This  bill  charges  that  David   Strader  was,  on  the  20th  of 

282 


APKIL  TEEM,  1861.  226 

DeWolf  vs.  Strader  et  al. 

October,  1848,  possessed  of  divers  lots  and  parcels  of  land  in 
the  town  of  St.  Charles,  on  the  east  side  of  Fox  river,  in  Kane 
county,  and  claimed  to  be  the  owner. 

That  said  Strader,  on  that  day,  was  indebted  to  plaintiff  in 
the  sum  of  $558.18,  money  lent.  And  to  Andrew  J.  Brackett, 
and  to  Eddy,  Brackett  &  Watkins,  of  Chicago,  for  goods  sold 
and  delivered,  upon  which  promissory  notes  were  afterwards 
executed  by  said  Strader  to  them,  and  were  assigned  to 
plaintiff. 

That  said  Strader  was,  at  the  same  time,  largely  indebted  to 
other  persons,  whose  names  and  residences  are  unknown  to 
plaintiff,  and  was  in  embarrassed  circumstances  and  unable  to 
meet  his  liabilities. 

That  on  or  about  the  aforesaid  time,  one  Oliver  B.  D.  Jones, 
another  defendant  in  this  suit,  a  minor,  was  in  the  employ  of 
said  Strader,  at  St.  Charles,  in  the  capacity  of  a  clerk,  and 
conversant  with  his  business  and  circumstances,  and  knew 
that  said  Strader  was  unable  to  make  immediate  payment  to 
plaintiff  and  other  creditors. 

That  on  the  day  aforesaid,  said  Strader  executed  a  deed  of 
the  premises,  and  lots,  etc.,  mentioned  in  the  bill,  in  fee  sim- 
ple, to  the  said  Oliver  B.  D.  Jones,  which  deed  was  duly  ac- 
knowledged and  recorded  in  Kane  county,  on  the  21st  day  of 
October,  A.  D.  1848,  and  which  is  in  substance  as  follows: 
Deed  from  David  Strader  and  Susan,  his  wife,  of  Kane  county, 
Illinois,  to  Oliver  B.  D.  Jones,  of  same  place,  for  the  consid- 
eration of  $2,000,  conveying  lots  in  Kane  county,  Illinois,  as 
follows:  (describing  them). 

That  after  the  execution  and  delivery  of  the  said  deed  to 
the  said  Jones,  the  said  Strader  continued  in  the  possession 
and  occupation  of  said  premises,  until  some  time  in  the  summer 
of  1850,  without  entering  into  any  contract  or  agreement  with 
said  Jones,  and  used  and  controlled  the  same  without  ac- 
counting to  said  Jones  for  the  moneys  received  from  the 
tenants. 

That  some  time  in  the  year  1850,  said  Jones  took  [226] 
possession  of  said  premises  and  lots,  and  said  Jones 
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immediately  thereafter  left  this  state  and  went  to  some  place 
in  New  Iiampshise,  and  various  persons,  professing  to  act  by 
the  authority  of  said  Jones,  have  continued  to  manage  and 
control  the  said  property  to  the  present  time. 

That  upon  said  lots  there  are  improvements,  etc. 

That  plaintiff,  on  the  18th  of  April,  1859,  obtained  a  judg- 
ment against  the  said  Strader,  upon  aforesaid  indebtedness, 
for  the  sum  of  $782.18,  in  the  Cook  county  court,  upon  which 
judgment  execution  was  issued,  directed  to  sheriff  of  Kane 
county,  and  by  him  levied  on  said  premises,  and  said  premises 
were  sold,  having  been  duly  advertised,  to  one  P.  J.  Burchell, 
agent  of  plaintiff,  and  a  certificate  of  such  sale  was  duly  issued 
to  said  Burchell,  which  was  assigned  to  plaintiff;  and  after- 
wards, on  the  14th  day  of  October,  1850,  sheriff  executed  a 
deed  of  said  premises  to  plaintiff,  which  was  duly  recorded  in 
the  recorder's  office  of  Kane  county,  in  book  No.  20  of  Deeds, 
page  290,  and  is  in  substance  as  follows,  viz. :  (setting  it  out). 

That  the  deed  from  Strader  and  wife  to  Jones  was  without 
valuable  consideration,  or  if  any  consideration  was  paid,  it 
was  much  less  than  the  value  of  the  property,  and  the  deed 
was  contrived  for  the  purpose  of  hindering,  delaying  and  de- 
frauding plaintiff  and  others,  and  preventing  them  from  col- 
lecting their  just  debts. 

That  the  same  was,  by  arrangement  between  Strader  and 
Jones,  made  for  hindering,  delaying  and  preventing  plaintiff 
and  others  from  collecting  their  just  debts. 

Charges  combination  and  various  pretenses  on  the  part  of 
defendants,  and  that  said  Strader  was  indebted  to  said  Jones, 
but  alleges  that  he  was  not  so  indebted,  or,  if  indebted  at  all, 
in  a  very  small  amount. 

That  plaintiff  was  informed  that  Strader  had  received  about 
$200  due  Jones,  under  his  father's  will,  and  if  that  be  so, 
plaintiff  offers  to  pay  the  same  to  said  Jones.  That  said  deed 
was  not  made  to  secure  any  debt  to  Jones,  but  for  hindering 
and  delaying  plaintiff  and  others  in  the  collection  of  their 
debts,  and  upon  an  agreement  between  them  that  the  premises 
should  be  reconveyed  when  Strader  had  compromised  with 
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plaintiff  and  others.  And  upon  agreement,  Strader  should 
still  use  and  occupy  the  premises,  as  heretofore,  and  which  he 
did  accordingly. 

Calls  for  answer,  without  oath,  to  all  allegations  and  inter- 
rogatories. 

Prays  injunction  against  defendants,  etc.,  meddling  with  said 
premises,  or  transferring  the  same  from  the  collection 
of  rents,  etc.     And  that  they  further  stand  to,  abide    [227] 
by  and  perform  the  direction  and  decree  of  the  court 
in  the  premises. 

Injunction  granted. 

The  answer  of  Jones  admits  that  Strader  was  possessed  of 
the  premises,  and  claimed  to  be  the  owner.  That  prior  to  the 
20th  October,  1848,  he  married  Jones'  mother,  at  which  time 
he  was  without  property,  but  that  she  had  at  the  time  of  the 
marriage  about  $2,000  belonging  to  defendant  Jones,  be- 
queathed him  by  his  father,  and  given  him  by  his  grandfather, 
with  which  said  moneys  Strader  purchased  the  premises  in 
the  bill  mentioned.  That  Strader,  at  the  time  he  purchased, 
knew  the  money  belonged  to  defendant  Jones,  and  held  the 
same  in  trust  for  him.  Denies  that  Strader  was  indebted  to 
plaintiff  in  any  sum  before  the  20th  of  October,  1848.  De- 
nies that  Strader  was  largely  indebted,  or  was  embarrassed, 
and  was  unable  to  meet  his  liabilities.  Admits  that  about  the 
20th  October,  1848,  defendant  Jones,  being  a  minor,  was  in 
the  employ  of  Strader  as  a  clerk,  but  denies  that  he  was  con- 
versant with  his  circumstances  or  business,  or  that  he  knew 
he  was  unable  to  make  immediate  payment  of  his  debts  to 
plaintiff  and  others.  Admits  that  on  the  20th  October,  1848, 
Strader  and  wife  conveyed  to  him  the  premises,  as  alleged  in 
the  bill. 

Admits  that  Strader  continued  in  the  possession,  as  alleged 
in  the  bill,  until  the  summer  of  1850,  but  denies  his  consent 
thereto,  but  avers  that  he  endeavored  all  that  time  to  get  the 
possession,  without  the  necessity  of  a  suit,  and  that  in  the 
summer  of  1850,  he  succeeded,  and  has  continued  in  the  pos- 
session, and  in  the  receipt  of  the  rent  and  profits  hitherto;  but 
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denies  that  the  rents  and  profits  are  worth  $200  over  taxes  and 
assessments,  but  are  not  worth  over  $100. 

Denies  that  on  the  10th  of  April,  1849,  or  at  any  other  time, 
plaintiff  obtained  a  judgment,  as  charged,  issued  execution, 
and  sold  the  premises.  Denies  the  advertising,  the  purchas- 
ing and  the  making,  delivering  and  recording  of  the  certifi- 
cate of  purchase,  as  alleged. 

Avers,  if  there  was  such  a  judgment,  it  was  by  confession, 
and  without  consideration,  and  fraudulently  confessed,  for  the 
purpose  of  enabling  plaintiff  to  file  his  bill,  to  set  aside  the 
conveyance  to  defendant  Jones,  for  the  benefit  of  Strader. 

Denies  that  the  deed  to  defendant  Jones  was  made  without 
valuable  consideration,  or  that  the  same  was  much  less  than 
the  value  of  the  property,  or  that  the  same  was  for  the  pur- 
pose of  hindering  or  delaying  plaintiff  and  others  in  the  col- 
lection of  their  debts,  or  to  defraud  or  prevent  plaintiff  and 
others  from  collecting  their  just  debts. 

Denies  that  defendant  Jones  took  the  deed,  or  con- 
[228]  tinues  to  hold  the  same,  for  like  purpose.  Avers  that 
the  deed  was  made  to  defendant  Jones  for  money,  which 
Strader  had  received,  belonging  to  defendant  Jones,  bequeathed 
to  him  by  his  father,  and  given  him  by  his  grandfather,  and 
for  work,  labor  and  services  of  defendant  Jones  for  Strader, 
before  the  giving  of  the  deed. 

Admits  that  he  was  of  age  at  the  filing  of  the  bill.  Denies 
that  the  deed  from  Strader  to  him  was  for  the  purpose  of  hin- 
dering and  delaying  plaintiff  and  other  creditors  from  collect- 
ing their  debts,  but  in  payment  of  demands  due  defendant 
Jones.     Denies  all  combination,  etc. 

Denies  the  receipt  from  Strader  of  any  money,  goods,  chat- 
tels, board,  washing,  lodging,  or  tuition  in  Rush  Medical  Col- 
lege at  Strader's  expense.  Denies  all  pretenses,  or  that  the 
debt  due  him  was  very  small,  and  much  less  than  the  value  of 
the  premises. 

Denies  that  defendant  was  to  reconvey  to  Strader,  or  any 
other,  for  his  use,  when  he  had  compromised  with  plaintiff 
and  others. 
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Denies  any  understanding  that  Strader  should  occupy  with- 
out hindrance  from  defendant,  or  any  agreement  to  reconvey 
the  premises  upon  any  event. 

Avers  that  if  there  had  been  any  indebtedness  previous  to 
the  10th  of  April,  1849,  to  plaintiff,  or  Eddy,  Brackett  &  Wat- 
kins,  it  had  been  fully  paid. 

General  replication. 

Wm.  D.  Barry  was  called  as  a  witness.  Knows  parties; 
Strader  and  Jones  since,  1844;  plaintiff,  since  three  or  four 
years;  knows  that  Strader  transferred  some  land  to  Jones  by 
deed;  thinks  it  was  in  fall  of  1848;  knows  nothing  of  any 
consideration  paid;  heard  no  conversation  about  it  at  the  time; 
some  time  before  making  the  deed,  Jones  called  on  me  and 
stated  that  Strader  had  some  money  in  his  possession  which 
was  left  by  his  father  or  grandfather,  and  which  came  into  the 
hands  of  his  mother  before  her  marriage  with  Strader;  that 
he  was  afraid  he  was  going  to  lose  it,  and  wanted  me  to  draw 
a  bill  in  chancery  to  get  it ;  I  told  him  to  wait  and  I  would  see 
Strader;  I  saw  Strader,  and  told  him  what  Jones  said;  he  said 
he  was  willing  to  secure  him  in  any  way;  that  he  was  willing 
to  deed  over  all  the  land  he  had  in  St.  Charles,  if  I  recollect 
right,  as  he  had  had  hell  long  enough  at  home,  if  that  would 
be  satisfactory;  he  told  me  he  would  go  home  and  fetch  his 
deeds  down  to  my  office,  and  that  I  might  make  a  deed  to 
Jones;  he  did  so,  and  I  accordingly  made  the  deed;  about 
that  time  I  saw  Mr.  Jones  and  told  him  of  it,  and  he  said  that 
was  satisfactory;  I  asked  Jones  how  much  Strader  owed 
him ;  he  showed  me  a  copy  of  a  willj  I  think,  and  ac-  [229] 
coring  to  my  best  recollection,  the  original  sum  was 
$350 ;  don't  recollect  that  he  claimed  more  at  the  time  of  mak- 
ing the  deed  than  the  $350  mentioned  in  the  will,  and  interest 
on  it  to  that  date;  I  understood  that  Strader  married  Jones' 
mother;  I  think  that  Jones  told  me  that  he  was  not  twenty- 
one  at  the  date  of  the  deed;  I  should  think  the  property  con- 
veyed worth  between  $2,000  and  $3,000 ;  the  deed  contained 
all  the  lots  owned  by  Strader  in  St.  Charles;  Jones  told  me 
that  Strader  owed  more  than  he  ever  would  or  could  pay; 
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Messrs.  Stevens  &  Green  have  occupied  the  store  on  the  prop- 
erty part  of  the  last  two  years,  Mr.  Furnald  and  Collins  a  part; 
Norton  &  Strader  have  occupied  the  house  a  part  of  the  last 
two  years,  and  a  Mr.  Cook  a  part,  and  still  does ;  don't  know 
who  occupied  the  other  house;  don't  know  that  Jones  has 
taken  possession  of  any  part  of  it. 

Think  I  have  testified  before  in  relation  to  the  sale  of  the 
property  in  question  by  Strader  to  Jones,  at  a  trial  at  Geneva, 
before  probate  court,  and  a  jury,  on  a  ca.  sa.  against  Strader; 
have  no  recollection  on  that  occasion  of  stating  that  the  con- 
sideration paid  for  the  property  was  $1,000;  am  as  positive 
of  this  as  anything  I  have  testified  about;  I  stated  upon  that 
occasion,  if  I  recollect  right,  that  Jones  told  me  after  the  deed 
was  made,  that  Strader  owed  him  $500  more  than  what  was 
given  him  by  the  will  of  his  father ;  that  his  mother  had  given 
him  $500  before  she  was  married,  but  that  the  money  had 
never  come  into  his  hands;  I  don't  recollect  that  there  was 
anything  said  about  a  part  of  the  consideration  coming  from 
his  grandfather;  my  recollection  is  that  I  stated  substantially 
then  what  I  have  now  stated;  I  was,  and  am  still,  at  times  a 
practicing  lawyer. 

Other  witnesses  were  examined,  and  depositions  read. 

Exceptions  were  taken  to  the  whole  deposition  of  Barry,  for 
the  reason  that  he  is  called  on  to  disclose  and  does  disclose 
what  was  communicated  to  him  by  defendant  Jones  while  he 
was  a  client  of  said  Barry,  who  was  then  acting  as  attorney 
for  said  Jones,  and  said  communications  were  confidential; 
the  questions  are  all  irrelevant,  leading  and  illegal;  the  an- 
swers irrelevant,  evasive,  and  not  responsive  to  the  questions. 
Exceptions  were  also  taken  to  other  depositions. 

The  court  ordered  the  following  portions  of  said  depositions 
suppressed,  viz. :  of  Barry's  deposition,  all  that  part  of  answer 
to  6th  interrogatory,  commencing  with  the  words  "he  said  he 
was  willing  to  secure  him  in  any  way;"  the  answers  to  tho 
7th,  12th  and  13th.  The  others  are  not  material  to  this  de- 
cision. 

To  all  of  which  rulings  plaintiff  excepted. 
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The  bill  was  dismissed  by  the  circuit  court. 

Thereupon  the  plaintiff  sued  out  his  writ  of  error,  [230] 
and  assigns  the  following  errors,  that  is  to  say: 

The  court  erred  in  suppressing  the  several  parts  of  the  de- 
positions of  Barry,  etc.,  mentioned  in  the  order  of  the  court, 
made  in  that  behalf. 

The  court  erred  in  dismissing  plaintiff's  bill,  and  in  render- 
ing a  decree  for  defendants,  and  against  the  plaintiff. 

The  court  erred  in  finding  the  facts  in  favor  of  defendants, 
upon  the  evidence,  and  in  refusing  the  relief  prayed  for  in  the 
bill. 

The  court  should  have  decreed  an  account  of  the  rents  and 
profits  against  defendant  Jones,  and  after  satisfying  the  amount 
of  money  left  him  by  will,  coming  into  Strader's  hands,  if 
any,  have  decreed  the  remainder  of  the  property  to  be  applied 
to  the  payment  of  plaintiff's  judgment. 

Scates,  McAllister  &  Jewett,  for  plaintiff  in  error. 

W.  D.  Barry,  for  defendants  in  error. 

Bkeese,  J.  The  principal  question  in  this  case  is,  chiefly, 
as  to  the  admissibility  of  Mr.  Barry,  as  a  witness  against  the 
defendants  in  error.  When  giving  his  testimony,  he  made  no 
objection  that  he  was  their  counsel,  nor  did  he  claim  the  priv- 
ilege of  his  clients,  but  voluntarily  stated  all  he  knew  of  the 
transaction,  as  communicated  to  him  by  the  defendants.  He 
13  ow  claims  the  privilege  of  his  clients,  and  contends  he  was 
their  counsel  when  the  disclosures  were  made.  It  does  not 
appear  that  such  a  relation  did,  in  fact,  exist  at  the  time  Mr. 
Barry  wrote  the  deed,  or  had  the  conversations.  There  is  no 
retainer  shown,  or  offer  to  retain,  or  fee  paid.  This,  and  this 
only,  can  consummate  that  relation.  The  weight  of  evidence 
is,  clearly,  that  Mr.  Barry  was  acting  as  scrivener,  merely  to 
draw  a  deed.  He  was  not  consulted  as  counsel,  or  asked  for  a 
legal  opinion  on  a  state  of  facts,  but  to  draw  a  deed,  the  neces- 
sity for  which  was  freely  communicated  by  the  defendant  Jones. 

A  case  directly  on  this  point  is  found  in  14  Pick.,  416,. 
Hatton  v.  Robinson,  in  which  it  was  held  that,  when  an  at 
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torney  at  law  was  requested  by  a  debtor  to  draw  up  a  mort- 
gage deed  of  his  personal  property,  and  the  debtor  disclosed 
his  purposes  in  making  such  a  conveyance,  either  without  any 
particular  motive,  or  in  order  to  remove  any  scruple  the  at- 
torney might  have  had,  as  to  the  character  of  the  transaction, 
but  no  legal  advice  was  asked  or  given,  it  "was  held  that  the 
testimony  of  the  attorney,  as  to  such  communications,  was  ad- 
missible. 

There  can  be  but  one  opinion  about  this  deed,  unless 
[231]  it  shall  be  shown  a  bona  fide  indebtedness  existed  to 
Jones,  and  then  it  would  be  considered  as  a  mortgage 
to  secure  Jones  in  the  payment  of  his  debt  asserted  to  be  due 
from  Strader  to  him.  If  Jones  was  a  bona  fide  creditor  of 
Strader,  then  the  deed  ought  to  have  the  effect  of  a  mortgage, 
though  absolute  on  its  face.  If  Jones  was  not  such  creditor, 
then  the  conveyance  was  fraudulent  and  void,  as  designed  to 
hinder,  delay  and  defraud  creditors. 

The  cause  will  be  remanded  to  the  Kane  circuit  court,  with 
directions  to  refer  it  to  the  master  in  chancery,  who  will  ascer- 
tain the  amount  actually  and  bona  fide  due  Jones  from  Stra- 
der at  the  time  of  the  execution  of  the  deed  from  Strader  to 
Jones,  and  if  any  bona  fide  indebtedness  shall  be  found  to  ex- 
ist, and  anything  shall  be  found  due,  upon  proper  proof  being 
made,  then  the  deed  will  be  decreed  by  the  circuit  court  to  be 
a  mortgage,  and  it  will  stand  as  such  for  the  amount  proved. 
If  nothing  shall  be  found  due  at  that  date,  then  the  deed  will 
be  adjudged  fraudulent  and  void,  as  against  bona  fide  creditors. 

Decree  reversed. 
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Daniel  "W.    Corbin   et  al.,  Plaintiffs  in  Error,  vs.  Hiram 
McChesney,  Defendant  in  Error. 

Error  to  the  Superior  Court  of  Chicago. 

Where  a  credit  to  another  is  entered  on  the  books  of  copartnership,  to 
satisfy  a  debt  due  from  one  of  the  copartners,  leaving  an  excess  due 
to  the  creditor  of  the  copartner,  he  may  recover  such  excess  from  the 
firm,  if  the  transaction  has  been  ratified  by  the  copartners,  without 
any  writing,  in  compliance  with  the  statute  of  frauds. 

This  was  an  action  of  assumpsit  tried  before  Van  H.  Hia- 
gins,  one  of  the  judges  of  said  court,  without  a  jury. 

The  only  contest  was  as  to  one  item  of  plaintiff's  account. 

Defendants  had  been  partners  in  the  name  of  D.  W.  Corbin 
&  Co.,  and  as  such,  had  dealings  with  the  plaintiff,  in  which 
plaintiff  became  indebted  to  the  defendants  in  the  sum  of 
about  $60,  excluding  the  sum  of  $119  in  dispute.  Duffy  was 
indebted  to  the  plaintiff  in  the  sum  of  $119,  and  by  his  direc- 
tion the  book  keeper  credited  the  plaintiff  and  charged  Duffy 
with  that  sum,  on  the  books  of  the  defendants. 

There  is  evidence  as  to  the  knowledge  of  Corbin  that  such 
credit  had  been  made,  and  of  his  ratification  of  the  same,  but 
no  evidence  of  any  writing  signed  by  him ;  and  thereupon  his 
counsel  objected  that,  the  plaintiff  -could  not  recover 
against  him,  because  there  was  no  note  or  memoran-  [232] 
dum  in  writing  signed  by  him,  containing  any  promise 
or  agreement  to  pay  the  debt  of  his  codefendant  Duffy.  But 
the  court  decided  that  the  original  debt  of  the  defendant  Duffy- 
was  extinguished,  and  the  new  debt  of  the  defendants  substi- 
tuted therefor;  and  that  no  note  or  memorandum  in  writing 
was  necessary  to  bind  the  defendant  Corbin. 

The  court  found  for  the  plaintiff,  and  the  defendants  ex- 
cepted 

Defendants  also  moved  for  a  new  trial,  because  inter  alia 
the  court  erred  as  to  the  law  of  the  case  upon  the  statute  of 
frauds,  which  motion  the  court  overruled  and  defendants  ex* 

cepted. 
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Defendants  bring  the  cause  to  this  court  by  writ  of  error, 
and  assign  for  error: 

That  the  court  erred  in  deciding  that  no  note  or  memoran- 
d  am  in  writing  was  necessary  to  bind  the  defendant  Corbin. 

That  the  court  erred  in  rendering  judgment  for  the  plaintiff. 

Van  Buren  c&  Gary,  for  plaintiffs  in  error. 

M.  W  Fuller  for  defendant  in  error. 

Walker,  J.  The  assignment  of  errors  in  this  case  ques- 
tions the  correctness  of  the  judgment,  because  there  was  not 
a  promise  in  writing  that  the  firm  would  pay  the  debt  of  one 
of  the  partners.  From  the  evidence,  it  appears  that  Duffy 
was  indebted  to  defendant  in  error,  in  the  sum  of  $119,  and 
that  by  mutual  agreement  between  them,  this  sum  was  cred- 
ited on  McChesney's  account  with  the  firm,  which  left  a  bal- 
ance due  on  the  account  of  $55.65.  It  is  true  that  the  evi- 
dence fails  to  show  that  Corbin,  the  partner  of  Duffy,  was 
present,  or  consented  at  the  time  to  this  arrangement,  but  we 
think  the  evidence  does  show  that  he  afterwards  became  aware 
of,  and  assented  to  the  arrangement.  When  he  settled  with 
Duffy,  on  the  dissolution  of  the  partnership,  he  received  firm 
assets  to  pay  this  and  other  liabilities  of  the  firm.  Indeed,  it 
is  not  denied  that  he  became  aware  of  the  arrangement,  rati- 
fied it,  and  received  the  funds  for  its  payment.  He,  by  agree- 
ing to  pay  the  debts  of  the  firm,  agreed  to  pay  it  out  of  the 
assets  in  his  hands. 

If  this  arrangement  was  made  with  Corbin's  assent,  or  he 
afterwards  ratified  it,  and  by  the  arrangement  Duffy  was  dis- 
charged individually  from  further  liability  to  McChesney, 
there  can  be  no  doubt  that  the  firm  became  liable  for  the  pay- 
ment of  the  debt  to  McChesney.  Chitty  on  Contracts,  p.  482. 
When    three  persons  are  mutually  indebted  to  each   other, 

and  they  agree  that  the  indebtedness  of  all  but  one 
[233]    shall  be  canceled,  and  that  he  shall  pay  the  debt  to  the 

only  remaining  creditor,  under  the  agreement,  it  is 
binding,  although  not  in  writing.     Id. 

Whilst  it  is  generally  true,  that  a  partner  cannot  appropriate 
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the  funds  of  the  firm  to  pay  his  debts,  or  employ  its  credit  for 
his  individual  interest,  yet  if  either  is  done  with  the  assent  of 
the  other  member  of  the  firm,  or  it  is  ratified  by  him,  the  firm 
will  be  held  liable.  The  law  will  not  permit  a  firm  to  perpe- 
trate a  fraud,  by  lending  its  credit  to  one  of  the  partners,  to 
procure  means,  and  afterwards  avoid  the  liability  by  saying 
that  it  was  incurred  for  the  individual  benefit  of  one  of  the 
partners;  or,  when  the  partner  has  used  the  credit  of  the  firm 
for  his  separate  interest,  and  the  other  partner  ratifies  the  act, 
permit  the  firm  to  avoid  its  payment.  This  case  comes,  we 
think,  fully  within  this  rule,  as  Corbin  fully  ratified  the  trans- 
fer of  the  debt  of  Duffy,  to  the  firm,  and  in  the  settlement 
with  Duffy,  on  the  dissolution  of  the  firm,  received  the  funds 
from  the  firm  to  pay  and  discharge  this  very  debt.  This  is 
the  fair  and  reasonable  presumption,  from  the  evidence,  as  he 
promised  to  pay  all  of  the  firm  indebtedness,  this  included. 
If  he  has  received  the  funds  for  its  payment,  it  would  be  un- 
just to  permit  the  firm  to  escape  its  payment,  and  permit  him 
to  retain  the  funds.  He  admitted  the  firm  owed  defendant  in 
error,  and  this,  too,  after  this  suit  was  instituted,  and  under 
the  facts  disclosed,  we  are  unable  to  see  that  this  case  falls 
within  the  operation  of  the  statute  of  frauds  and  perjuries, 
and  we  must  hold  that  the  promise  of  the  firm  was  binding, 
although  not  in  writing.  It  might  have  been  deficient,  if  the 
arrangement  had  been  to  bind  Corbin  alone,  but  we  refrain 
from  indicating  any  opinion  on  that  question.  The  judgment 
of  the  court  below  is  affirmed. 
Judgment  affirmed. 
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The  Moline  Water  Power  and  Manufacturing  Company, 
impleaded.  °tc,  Appellant,  vs.  Alfred  Webster,  Adminis- 
trator of  the  estate  of  D.  Benton  Pitts,  Appellee. 

Appeal  from  Bock  Island. 

1.  A  proceeding  by  an  administrator  to  sell  real  estate  is  not  a  chancery 

proceeding. 

2.  An  allowance  by  the  probate  court  of  a  claim  against  an  estate  is  not 

conclusive  against  an  heir  in  this  proceeding,  and  he  may  contest  its 
validity. 
'6.  Equitable  claims  may  be  allowed  by  the  probate  court,  and  it  would 

seem  that  real  estate  may  be  sold  for  their  payment. 
[234]     4.  Debts  against  a  copartnership  of  which  a  decedent  was  a  mem- 
ber,  the  partnership  assets  being  exhausted,  may  become  equi- 
table claims  against  his  estate,  but  not  to  be  paid  until  after  his  indi- 
vidual debts  have  been  liquidated. 
5.  An  order  for  the  sale  of  the  real  estate  of  a  decedent  must  specify 
whether  it  shall  be  sold  for  cash  or  on  a  credit,  and  on  what  credit. 

Alfred  Webster,  as  administrator  de  bonis  non,  filed  with 
the  county  court  of  Pock  Island  his  petition,  substantially  as 
follows : 

To  the  Hon.  Cornelius  Lynde  Jr.,  Judge,  etc.,  and  alleges, 
in  substance,  that  D.  Benton  Pitts  died  December  8,  A.  D. 
1857;  that  January  12,  1858,  Cyrus  Pitts  was  appointed  ad- 
ministrator of  the  personalty,  etc. ;  that  said  Cyrus  Pitts  made 
an  inventory  and  caused  an  appraisement  bill  of  the  personal 
estate  and  credits  of  said  D.  Benton  Pitts  to  be  made;  that 
the  appraisement  bill  amounts  to  $542.10,  besides  claims 
amounting  to  $234;  that  said  C.  Pitts  disposed  of  personal 
property  and  claims,  to  the  amount  of  $451.43,  and  paid  in- 
debtedness to  the  amount  of  $264.04;  that  petitioner  was  ap- 
pointed administrator  de  bonis  non  October  22,  1859;  that 
petitioner  has  received  from  said  Cyrus  Pitts,  personalty  and 
claims  amounting  to  $276.54,  and  also  claims  to  the  amount  of 
$167.75,  of  doubtful  value,  "  and  that  said  personal  property 
and  claims  now  in  your  petitioner's  possession  as  aforesaid  is 
all  of  the  personal  property  and  claims  belonging  to  the  said 
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estate,  and  all  that  will  be  available  for  the  payment  of  the 
indebtedness  of  said  estate;"  and  there  exist  unpaid  claims 
allowed  against  the  estate,  to  the  amount  of  $25,711.58,  and 
the  further  sum  of  $10,000,  of  claims  not  allowed,  and  for 
necessary  expense  of  administration;  that  petitioner  has  ren- 
dered a  full  and  true  account  of  the  personal  property,  and  has 
applied  the  same,  so  far  as  collected,  to  the  payment  of  the 
debts,  and  there  is  a  deficiency  of  the  personal  property  to  pay 
the  debts  of  the  intestate;  "that  the  said  D.  Benton  Pitts  died 
seized  in  fee  simple  of  certain  real  estate  in  said  county  situ- 
ate, which  said  real  estate  is  set  out  and  described  in  a  sche- 
dule thereof  hereunto  attached,  marked  i  Schedule  B,'  and 
made  part  of  this  petition ;  that  deceased  left  as  his  heirs,  Hi- 
ram Pitts,  Cyrus  Pitts,  Gideon  Pitts,  Caroline  E.  P.  Gilbert, 
and  Elias  S.  Gilbert.  That  one  Harvey  George,  and  the  Mo- 
line Water  Power  and  Manufacturing  Company,  a  corporation 
under  and  by  virtue  of  the  laws  of  this  state,  are  in  possession 
of  a  portion  of  said  real  estate,  and,  as  your  petitioner  is  in- 
formed and  believes,  claim  title  to  some  portion  thereof,  but 
your  petitioner  avers  that  their  claim  of  title,  of  whatever  na- 
ture it  may  be,  is  subject  to  the  rights  of  your  petitioner  as 
administrator  as  aforesaid."  Prays  that  Hiram  Pitts, 
Gideon  Pitts,  Cyrus  Pitts,  Elias  S.  Gilbert,  Caroline  E.  [235] 
P.  Gilbert,  Harvey  George  and  the  appellant  here,  may 
be  summoned  and  required  to  defend  the  same,  or  that  their 
rights  in  the  premises  be  forever  barred ;  and  that  the  court 
will  order  a  sale  of  so  much  of  said  real  estate  as  may  be  su  ffi- 
cient  to  pay  the  debts  of  said  estate,  etc. 

Also  "  Schedule  A,"  of  claims  allowed  against  the  petitioner 
in  the  county  court  of  Pock  Island  county,  amounting  to 
$25,711.58. 

Also  "Schedule  B,"  describing  real  estate  which  belonged 
to  D.  B.  Pitts  at  his  decease. 

To  this  petition  was  filed  an  answer,  as  follows: 

"  The  answer  of  the  Moline  Water  Power  and  Manufactur- 
ing Company,  a  corporation,  etc.,  to  the  petition  of  Alfred 
Webster,  Esq.,  administrator  de  bonis  non  of  the  estate  of  D 
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Benton  Pitts,  for  an  order  to  sell  certain  real  estate  for  the 
payment  of  debts  of  his  intestate." 

Reserves  all  right  of  exception,  etc.;  admits  the  death  of 
D.  Benton  Pitts,  and  the  appointment  of  Cyrus  Pitts  admin- 
istrator, as  alleged  in  the  petition ;  admits  that  Cyrus  Pitts 
made  an  inventory  of  part  of  the  personalty  of  his  intestate, 
and  of  certain  credits  and  lands,  but  denies  that  the  inventory 
was  full,  true  or  correct,  in  respect  to  the  personalty,  or  that 
the  lands  were  ever  the  lands  of  D.  Benton  Pitts;  denies  that 
any  appraisement  bill  of  the  personalty  was  ever  made;  ad- 
mits that  Cyrus  Pitts,  as  administrator,  disposed  of  property 
and  credits  to  the  amount  of  $451.43,  but  denies  that  he  paid 
any  indebtedness;  admits  the  appointment  of  petitioner  as 
administrator,  but  alleges  that  whether  petitioner  has  received 
from  Cyrus  Pitts  any  personalty  or  credits,  or  whether  upon 
the  same  if  any  will  be  realized  any  sum,  respondent  neither 
knows  nor  is  informed,  save  as  in  and  by  the  petition,  nor  has 
respondent  any  belief,  but  denies  that  said  personalty  and 
claims  alleged  in  the  petition  to  be  in  the  petitioner's  petition, 
is  all  of  the  personalty  and  claims  belonging  to  the  estate  of 
said  D.  Benton  Pitts  that  will  be  available  for  the  payment  of 
debts ;  admits  that  the  items  of  indebtedness  in  the  schedule 
A.  attached  to  the  petition  have  been  allowed  against  the  peti- 
tion; that  respondent  is  informed  that  the  orders  and  judg- 
ments of  the  court  allowing  the  same  are  not  final  upon  this 
respondent,  and  that  all  of  said  claims  except  the  sum  of 
$886.93,  therein  mentioned  as  allowed  to  D.  K.  Hawks,  and 
the  sum  of  $35,  allowed  to  W.  C.  Gibson,  were  illegally  al- 
lowed, and  that  the  judgments  and  orders  of  the  court  allow- 
ing the  same,  are  void  as  against  the  respondent;  denies  that 
there  are  still  existing  and  not  allowed  against  the  estate,  debts 
of  said  D.  Benton  Pitts,  amounting  to  the  sum  of  $10,000, 
or  to  any  sum,  and  as  to  whether  there  are  due  any 
[236]  expenses  of  administration,  respondent  neither  knows 
nor  is  informed ;  denies  that  petitioner  has  given  a  full, 
true  or  correct  account  of  personal  property  belonging  to  the 
estate;  denies  that  there  is  any  deficiency  in  the  personalty  tc 
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pay  the  debts;  denies  that  D.  Benton  Pitts  died  seized  in  fee 
simple  of  the  lands  mentioned  in  the  petition;  admits  that  he 
left  as  his  heirs  the  persons  named  in  the  petition;  admits  that 
respondent  is  in  possession  of  a  portion  of  the  land  named  in 
the  petition,  and  claims  title  to  snch  portion  as  it  is  so  in  pos- 
session of;  denies  that  the  title  of  the  defendant  is  in  anyway 
subject  to  the  rights  of  the  petitioner,  as  administrator  ar 
aforesaid  or  otherwise. 

General  replication  of  petitioner  to  the  above  answer. 
Decree  of  the  county  court  entered  at  November  term,  1860, 
as  follows: 

"  This  day  came  the  petitioner  in  the  above  entitled  cause  in 
person,  and  the  Moline  Water  Power  and  Manufacturing 
Company  by  its  attorneys,  and  it  appearing  to  the  court  that 
the  above  named  defendants,  Hiram  Pitts,  Cyrus  Pitts,  Gideon 
Pitts,  Caroline  E.  P.  Gilbert,  and  Harvey  George,  have  been 
personally  served  with  process  and  three  times  solemnly  called 
and  defaulted,  and  the  petition  taken  pro  confesso  as  to  them, 
and  the  Moline  Water  Power  and  Manufacturing  Company 
being  ready  for  a  final  hearing  in  the  above  cause,  the  same  is 
called  by  the  court  for  final  disposition  upon  the  petition. 
Exhibits,  answer,  replication  and  proofs  offered  to  the  court. 
And  it  appearing  to  the  court  that  the  estate  of  the  said  D. 
Benton  Pitts  is  indebted  to  divers  persons  in  manner  and 
form  as  the  same  is  alleged  in  the  petitioner's  petition,  and 
that  the  personal  estate  of  the  said  D.  Benton  Pitts  has  been 
exhausted,  and  that  there  is  still  a  deficiency  of  personal  assets 
of  the  said  estate  to  pay  the  indebtedness  of  said  estate,  to  the 
amount  of  about  $26,000,  and  it  further  appearing  to  the  court 
that  the  said  D.  Benton  Pitts  was,  at  the  time  of  his  death, 
the  owner  of  the  following  described  property,  to  wit:  (here 
the  land  is  described  as  in  Schedule  B.) 

"  It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
petitioner  proceed  to  sell  at  public  vendue  and  according  to 
law  in  like  cases,  all  the  right,  title  and  interest  of  the  said  D. 
Benton  Pitts  at  the  time  of  his  death,  in  and  to  the  foregoing 
described  real  estate,  or  so  much  thereof  as  may  be  necessary 
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to  realize  money  enough  for  the  payment  of  the  indebtedness 
of  said  estate,  the  expenses  of  administration  and  the  costs  of 
said  sale;  the  said  petitioner  is  further  ordered  to  sell  the  said 
property  in  the  order  in  which  the  same  is  hereinbefore  de- 
scribed, and  to  report  his  proceedings  unto  this  court." 
[237]  After  the  entry  of  this  decree,  the  appellant  prayed 
an  appeal  to  the  circuit  court. 

Appellee  entered  a  motion  to  dismiss  the  appeal,  which  was 
overruled  by  the  circuit  court,  which  court  entered  the  follow- 
ing decree: 

February  7,  A.  D.  1861.  The  circuit  court  heard  the  cause, 
without  a  jury,  and  rendered  a  decree,  by  which  the  court 
" finds  the  said  petitioner's  petition  and  exhibits  to  be  true. 
It  is  therefore  ordered  and  decreed,  that  the  decree  rendered 
in  this  cause  by  the  said  county  court,  from  which  this  appeal 
is  taken,  is  hereby  affirmed  and  approved,  and  this  cause  re- 
manded to  said  county  court,  and  the  said  administrator  di- 
rected to  proceed  with  the  sale  of  the  real  estate  in  said  decree 
mentioned,  in  manner  and  form  as  is  directed  in  said  decree, 
and  the  said  county  court  is  directed  to  proceed  in  the  same 
manner  as  though  this  appeal  had  not  been  taken." 

On  the  same  day  appellant  prayed  an  appeal  to  the  supreme 
court. 

The  bill  of  exceptions  shows  that  on  the  hearing  in  the 
circuit  court,  the  appellee  offered  in  evidence,  among  other 
proofs, 

First.  An  inventory  of  the  lands  and  personal  estate  of  his 
intestate,  the  latter  amounting  to  $542.10;  also  of  claims  be- 
longing to  same,  amounting  to  $234.87 ;  dated  February  17, 
1839,  and  duly  certified  by  0.  Pitts,  administrator,  etc. 

Second.  Appellee  offered  to  read,  as  the  appraisement  bill 
of  the  personal  estate  of  his  intestate,  and  to  show  the  amount 
and  value  thereof,  a  paper  upon  which  was,  1st,  a  warrant 
under  the  hand  of  Joseph  Conet,  clerk  of  the  county  court  of 
Rock  Island  county,  and  the  seal  of  said  court,  directed  to 
Charles  M.  Perry,  H.  F.  Sickles,  and  B.  Pitts  Swann,  author- 
izing them  to  appraise  the  goods  which  theretofore  were  of  D. 
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Benton  Pitts;  2d.,  an  appraiser's  oath  in  due  form,  signed 
and  sworn  to. 

Third.  Appellee,  to  show  that  he  had  made  a  just  and  true 
account  of  the  personal  estate,  offered  to  read  his  account  cur- 
rent, in  which  the  appellee  is  debited  with  items  received, 
$276.54,  and  credited  by  items  on  hand,  to  the  same  amount, 
and  which  also  shows  notes  to  the  amount  of  $167.75  in  ap- 
pellee's hands,  belonging  to  the  estate;  and  also,  the  account 
current  of  Cyrus  Pitts,  as  administrator,  in  which  said  Pitts 
is  debited  with  amounts  received,  $466.54,  and  is  credited  with 
the  same  amount,  for  debts  paid  and  articles  on  hand;  both 
these  accounts  are  indorsed  "  approved"  by  the  county  judge. 
Fourth.  Appellee  produced  a  book,  proven  to  be  the  •  re- 
cord of  proceedings  of  the  county  court  of  Kock  Island  county 
and  offered  to  read  therefrom  a  certain  record  as  follows: 

"November  26,   1859.     Estate   of   D.   Benton   Pitts,  de- 
ceased. 

"  On  this  day  came  Alfred  Webster,  administrator  [238] 
of  said  estate,  and  the  following  claims  were  presented 
against  the  said  deceased,  as  a  partner  in  the  firm  of  Pitts, 
Gilbert  ffe  Pitts,  and  the  same  were  allowed,  to  wit:  (here  fol- 
lows a  list  of  the  claims.)  And  the  following  claim  was  al- 
lowed against  said  estate,  being  a  debt  against  D.  B.  Pitts, 
also  D.  K.  Hawks,  one  note,  4th  class,  $886.73." 

Also,  appellee  offered  to  read  from  said  book,  a  certain  other 
record  as  follows: 

"  January  19,  1860.  Estate  of  D.  Benton  Pitts. 
"This  day  came  Alfred  Webster,  administrator,  etc.,  of 
said  estate,  and  the  following  claims  were  allowed  against 
said  estate,  to  wit:  W.  C.  Gibson,  4th  class,  $35;  Elias  Gil- 
bert, note  against  H.  and  D.  B.  Pitts,  $914.32;  Charles  Ful- 
ler, note  against  Pitts,  Gilbert  &  Pitts,  $456.83;  P.  L.  Cable, 
note  against  same,  $560.06;  P.  L.  Cable,  note  against  same, 
$708.83;  P.  L.  Cable,  note  against  same,  $719.21." 

Appellant  objected  to  the  reading  of  these  records  except  so 
far  as  relates  to  claim  allowed  in  favor  of  D.  K.  Hawks,  for 
1.73,  and  the  claim  in  favor  of  W.  C.  Gibson,  because  by 
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the  said  record  it  appears,  that  the  claims  so  allowed  were 
claims  not  against  the  intestate,  but  against  the  firm  of  Pitts, 
Gilbert  &  Pitts,  and  so  by  the  record  it  doth  appear  that  said 
claims  were  improperly  allowed. 

The  court  overruled  this  objection,  and  defendant  excepted. 

The  appellee  also  offered  in  evidence  divers  title  papers  to 
land,  records  of  deeds,  etc.,  which  were  objected  to. 

And  the  court  having  heard  and  considered  the  same,  en- 
tered its  decree,  as  aforesaid. 

The  errors  assigned  upon  the  record  are  as  follows: 

1.  That  upon  the  trial,  the  circuit  court  admitted  improper 
testimony  on  the  part  of  the  appellee. 

2.  That  the  decree  of  the  circuit  court  was  given  in  favor  of 
the  appellee,  when  it  should  have  been  given  in  favor  of  the 
appellant. 

3.  That  the  circuit  court  affirmed  the  decree  of  the  county 
court. 

4.  That  the  circuit  court,  in  and  by  its  decree,  remanded 
the  cause  to  the  county  court. 

5.  That  the  circuit  court  decreed  that  the  lands  named  in 
the  petition  should  be  sold,  without  directing  whether  the  sale 
should  be  for  cash  or  upon  a  credit. 

6.  That  the  circuit  court  found  to  be  due  the  total  amount 
of  the  debts  and  expenses  of  administration  named  in  the  pe- 
tition, and  decreed  that  the  lands  therein  named  should  be 

sold  for  the  payment  thereof. 
[239]        7.  That  the  decree  of  the  circuit  court  did  not  fix  or 
determine  how  much  or  what  part  of  the  real  estate 
named  in  the  petition  was  necessary  to  be  sold,  etc. 
*    E.  T.  Wells,  for  appellant. 
A.  Webster,  pro  se. 

Caton,  C.  J.  '  This  was  a  proceeding  by  an  administtator  to 
sell  real  estate  left  by  the  intestate,  for  the  payment  of  debts. 
It  is  not  a  chancery  proceeding,  as  was  insisted  upon  on  the 
argument. 

We  have  repeatedly  decided  that  the  allowance  of  claims 
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against  an  estate  by  the  probate  court,  is  not  conclusive  against 
the  heir  in  this  proceeding,  and  that  he  is  allowed  to  contest 
the  validity  of  such  claims.     To  that  rule  we  adhere. 

We  have  also  decided  that  equitable  claims  against  an  estate 
may  be  allowed  by  the  probate  court,  and  it  would  seem  to 
follow  that  real  estate  may  be  sold  for  their  payment.  Debts 
against  the  firm  of  which  the  intestate  was  a  member,  after 
the  partnership  assets  have  been  exhausted  in  the  payment  of 
the  firm  debts,  become  an  equitable  claim  against  the  estate, 
subject  to  the  individual  debts  against  the  estate,  all  of  which 
must  be  first  paid,  before  any  payment  can  be  allowed  upon 
the  firm  debts,  and  this  should  be  provided  for  in  the  order  of 
the  probate  court,  in  allowing  the  claim  against  the  estate,  or 
by  the  order  of  the  circuit  court  ordering  the  sale  of  real  estate 
for  the  payment  of  claims  against  the  estate.  We  wish  it  to  be 
distinctly  understood,  that  no  claim  should  be  allowed  against 
the  estate  for  a  partnership  debt,  till  it  is  shown  that  all  the 
partnership  assets  have  been  exhausted.  Till  this  is  done,  no 
equitable  claim  even  arises  against  the  estate.  This  will  be 
sufficient  to  inform  the  circuit  by  what  principles,  in  the  judg- 
ment of  this  court,  it  should  be  governed,  as  to  the  allowance 
of  these  partnership  claims,  when  the  cause  is  remanded,  as  it 
will  be. 

We  will  not  say  that  it  is  indispensable  that  the  order  of  the 
circuit  or  county  court,  in  ordering  the  sale  of  real  estate, 
should  specify  the  precise  amount  for  which  the  lands  should 
be  sold,  or  that  it  should  specify  what  particular  tracts  should 
be  sold,  or  which  should  be  first  sold,  but  the  statute  does  posi- 
tively require,  that  the  order  should  specify  whether  it  should 
be  so.d  for  cash  or  on  a  credit,  or  what  credit.  This  was  not 
done  in  this  case. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings,  consistent  with  the  princi- 
ples here  laid  down. 

Order  reversed. 
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,[240]   James  Wear  et  al.,  Appellants,  vs.  Joseph  W.  Parish, 

Appellee. 

Appeal  from  the  Peoria  -County  Court. 

Where  a  party  who  was  sued  for  an  amount  due  for  the  purchase  of  a  lot 
of  land  defended,  upon  the  ground  that  a  part  of  the  lot  was  occupied 
and  held  by  others,  and  that  his  title  thereby  failed,  to  rebut  which 
the  plaintiff  undertook  to  prove  that  only  a  portion  of  the  land  de- 
scribed in  the  deed  was  intended  to  be  conveyed ;  it  was  held,  that 
the  description  in  the  deed  must  prevail,  and  that  parol  evidence 
could  not  vary  the  deed ;  if  the  parties  were  aggrieved,  they  must 
resort  to  equity. 

This  is  an  action  of  assumpsit,  brought  by  appellees  against 
appellants,  to  the  July  term,  1860,  of  the  Peoria  county  court, 
upon  the  following  note: 

"  $1,500.  Peoria,  May  12,  185J. 

"  One  year  after  date,  for  value  received,  we  jointly  and  sev- 
erally promise  to  pay  to  Albert  G-.  Long,  the  sum  of  fifteen 
hundred  dollars,  with  interest  at  the  rate  of  six  per  cent,  per 
annum  from  date.  James  Wear. 

"  Aaron  D.  Wear. 
"Washington  C.  Wear." 

Indorsed  as  follows: 

"  For  value  received,  I  hereby  indorse  and  assign  the  within 
note  to  Joseph  W.  Parish.  Albert  G.  Long." 

The  declaration  contains  two  special  counts  on  said  note; 
also,  the  common  counts  and  a  count  for  interest. 

Defendants  plead  the  general  issue  only,  with  an  agreement 
signed  by  counsel,  that  defendants  may  prove  thereunder  any- 
thing which  they  might  prove  under  any  special  plea,  well 
pleaded. 

Jury  waived,  and  trial  by  court  at  October  term,  1860,  and 
judgment  for  plaintiff,  for  $984.28,  and  costs. 

Motion  for  new  trial  by  defendants  overruled.  Appeal 
prayed. 

The  bill  of  exceptions  shows,  that  plaintiff  read  in  evidence 
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the  note  sued  on,  with  indorsement,  as  above.     Upon  this  note 
nine  hundred  dollars  had  been  paid. 

A  witness  testified,  "  That  when  note  was  given  there  was  a 
sale  of  real  estate,  and  the  note  was  part  of  the  consideration 
paid.  I  saw  the  deed  at  the  time."  Defendants  here  exhib- 
ited a  deed  from  Albert  Long  and  wife  to  defendants,  dated 
May  12,  1857,  in  which,  for  the  consideration  of  $2,900,  said 
Long  and  wife  conveyed  to  said  Wears,  all  of  lot  6,  in  block 
48,  in  Munson  and  Sanford's  addition  to  the  city  of 
Peoria,  with  full  covenants  of  seizin  in  fee,  general  [241] 
warranty,  and  freedom  from  incumbrance. 

Witness  further  said :  "  There  was  no  other  consideration 
for  said  note,  except  the  deed,  and  property  then  sold  by  Long 
to  Wear.  The  note  was  not  all  the  consideration  paid  by 
Wears  on  the  premises.  They  paid  $1,400  cash,  on  the  de- 
livery of  the  deed.  The  whole  purchase  money  was  $2,900. 
At  or  about  the  time  the  deed  was  delivered,  and  note  given, 
Wears  gave  mortgage  to  Long  to  secure  the  note." 

Defendants  offered  and  read  in  evidence  a  mortgage  from 
Wears  to  Long,  dated  June  25,  1857,  to  secure  the  payment 
of  the  note  sued  on.  This  mortgage  covers  all  of  said  lot  6, 
in  said  block  48. 

Witness  stated  that  the  defendants  were  never  in  possession 
of  the  part  of  the  lot  on  the  alley.  At  the  time  they  purchased, 
the  German  Lutheran  church  were  occupying,  and  claiming 
as  their  own,  sixty  feet  of  said  lot  on  Sanford  street,  by  fifty 
feet  on  the  alley,  had  it  inclosed,  and  a  church  and  school 
house  on  it,  which  they  still  occupy.  The  part  so  held  by 
said  society  was  worth  at  the  time  of  sale  to  Wears,  without 
improvements,  $600.  The  improvements  were  worth  ten  to 
fifteen  hundred  dollars. 

"  That  said  note  and  $1,400  were  only  given  for  the  part  of 
said  lot  fronting  on  Fourth  street,  by  ninety  feet  deep  on  San- 
ford street.  Wears  did  not  purchase  any  more  of  said  lot. 
The  society  were  in  possession  of  back  part  of  lot.  Wears 
knew  it  and  did  not  purchase  it.  A  mistake  was  made  in  both 
deed  and  mortgage,  which  were  both  made  out  for  the  whole  lot. 
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They  should  have  been  for  ninety  feet  on  Sanford  street  by  fifty 
feet  on  Fourth  street.  There  was  a  house  then  on  front  part 
of  the  lot,  and  a  fence  dividing  church  lot  from  part  "Wears 
bought.  I  was  agent  for  Long,  and  knew  front  part  only  was 
sold  to  Wears.  I  put  them  in  possession  of  ninety  by  fifty 
feet,  which  was  all  they  bought,  and  they  still  retain  posses- 
sion of  this.  When  the  note  fell  due,  I  saw  Wears  about  pay- 
ing it.  Only  objection  made  was,  times  wTere  hard  and  they 
could  not  pay.  Afterwards  said  they  could  pay  $600  if  I 
would  not  push  them  for  whole.  They  paid  $600,  and  I 
agreed  to  wait  on  them,  they  agreeing  to  pay  ten  per  cent,  on 
balance.  I  did  not  know  the  deed  or  mortgage  called  for 
whole  lot  till  two  years  afterwards." 

Another  witness  said:  "I  know  the  lot  in  question;  live 
near  it.  The  church  was  built  on  back  part  of  it  six  or  eight 
years  ago,  and  Wears  have  never  had  possession  of  that  part. 
That  part  was,  when  Wears  bought,  worth  $500,  without  im- 
provements, and  with  them,  from  $1,500  to  $1,700. 
[242]  A  witness  for  plaintiff  was  called,  who  said;  "I 
know  old  Mr.  Wear,  and  talked  with  him  a  year  ago 
last  sping;  I  went  to  see  him  on  behalf  of  the  church,  and 
asked  ;dm  for  quitclaim  deed  for  the  part  of  the  lot  occupied 
by  the  church.  He  said  he  never  bought  that  part  of  the  lot, 
but  it  was  deeded  to  him,  and  how  it  came  he  did  not  know." 

Other  witnesses  testified  to  the  same  facts. 

The  assignment  of  errors  is  as  follows: 

In  overruling  motion  of  defendants   below  to  strike   out 
special  endorsement  and  exclude  note  from  evidence. 

In  admitting  testimony  to  contradict  the  deed  and   mort- 
gage read  in  evidence. 

In  overruling  motion  for  new  trial. 

In  amount  of  damages  assessed  against  defendants. 

In  rendering  judgment  for  plaintiff. 

In  not  rendering  judgment  for  defendants. 

J.  K.  Cooper,  for  appellants. 

H.  Grove,  for  appellee. 
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Walker,  J.  That  defendant  might  plead  and  prove  a  want 
of  title  to  land  for  which  the  note  was  given  is  undeniably 
true.  And  there  seems  to  be  no  question  that  the  entire  lot  was 
conveyed  when  the  church  was  in  the  occupancy,  and  admit- 
ted to  be  the  owners  of  a  portion  of  it,  equal  in  value  when  it 
was  executed  to  the  balance  of  the  note  remaining  unpaid. 
And  the  record  fails  to  disclose  that  the  payee  of  the  note  has 
ever  claimed  to  have  title  to  the  portion  of  the  lot  occupied 
by  the  church.  If  this  is  true,  it  establishes,  prima  facie,  a 
failure  of  consideration,  and  the  evidence  to  establish  that  fact 
was  properly  admitted  under  the  agreement,  to  establish  the 
defense. 

The  question  is  then  presented,  whether  the  plaintiff  below 
may  rebut  this  presumption,  by  showing  that  only  a  portion 
of  the  property  described  in  the  deed  was  in  fact  sold  and  de- 
signed to  be  conveyed,  and  that  the  makers  had  obtained  all 
they  purchased;  and  that  the  portion  in  the  possession  of,  and 
owned  by  the  church  was  not  designed  to  either  be  sold  or 
conveyed  at  the  time  the  deed  was  made,  but  that  that  portion 
of  the  lot  was  included  in  the  deed  by  mistake.  It  is  a  rule 
of  universal  application,  that  a  contract  cannot  exist  partly  in 
writing  and  partly  in  parol,  or  that  a  written  agreement  can 
be  enlarged,  varied  or  explained  by  verbal  evidence.  The  con- 
tract must  speak  for  itself,  and  by  it  alone  can  the  intention 
of  the  parties  be  ascertained.  "We  can  only  look  to  the  deed 
to  ascertain  what  land  was  intended  to  be  sold  and  con- 
veyed. And  that  which  we  find  in  the  deed  must  pre-  [243] 
vail,  and  parol  evidence  will  not  be  received  to  show 
that  something  else,  or  a  smaller  quantity,  was  designed  to  be 
sold  by  the  parties.     Lane  v.  Sharp,  3  Scam.,  556. 

If  such  a  mistake  was  really  made  as  is  alleged,  a  court  of 
equity  is  the  proper  forum  in  which  it  may  be  corrected. 
But  a  court  of  law  has  never  entertained  jurisdiction  to  re- 
form mistakes  and  compel  a  specific  performance  of  contracts. 
That  hardships  may  occur  in  consequence  of  the  difference  in 
the  jurisdiction  of  the  two  tribunals  may  be  true;  but  until 
the  legislature  shall  change  the  law,  parties  must  be  left  to 
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seek  their  remedies  in  the  court  having  jurisdiction  to  afford 
relief.*  Until  the  legislature  shall  interpose,  we  are  powerless 
to  alter  the  law.  The  court  therefore  erred  in  admitting  ap- 
pellee's rebutting  evidence,  and  for  that  reason  the  judgment 
must  be  reversed  and  the  cause  remanded. 
Judgment  reversed. 


Ichabod  Davis,  Plaintiff  in  Error,  vs.  William  Eandall  et 
al.,  Defendants  in  Error. 

Error  to  Winnebago. 

1.  A  petition  for  a  certiorari  to  bring  up  proceedings  had  before  a  justice 

of  the  peace  must  stand  on  its  merits ;  affidavits  in  support  of  or 
against  it  cannot  be  read. 

2.  If  an  applicant  for  a  certiorari  asserts  that  he  was  misled  by  the  oppo- 

site party,  he  should  state  how  and  by  what  he  was  misled;  and  must 
show  diligence,  by  an  inspection  of  the  justice's  docket  and  other- 
wise,  and  should  not  be  chargeable  with  negligence. 

This  was  an  application  to  the  circuit  court  of  Winnebago, 
to  remove  a  judgment  from  a  justice  of  the  peace  into  that 
court. 

The  petition  of  Ichabod  Davis,  the  defendant  below,  upon 
which  a  writ  of  certiorari  was  issued  by  order  of  the  master  in 
chancery,  to  remove  a  judgment  from  a  justice's  court,  in  favor 
of  William  Randall  &  Co.,  against  Davis,  sets  out:  That  on 
the  second  day  of  July,  of  the  present  year,  a  summons  was 
issued  against  him  by  Price  B.  Webster,  Esq.,  a  justice  of  the 
peace  in  the  county  of  Winnebago,  at  the  suit  of  William 
Kandall  &  Co.,  returnable  the  ninth  day  of  July,  1859,  at  one 
o'clock  in  the  afternoon;  and  that  the  summons  was  served 
upon  this  petitioner;  that  at  two  o'clock  in  the  said  return 
day,  the  petitioner  appeared  at  the  office  of  the  justice,  accord- 
ing to  the  requirement  of  the  summons,  and  requested  him  to 
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call  the  cause;  and  that  the  justice,  although  not  then  engaged 
in  any  other  trial,  took  no  notice  of  the  request;  that 
petitioner  then  went  out  to  obtain  a  witness,  returned  [244] 
to  the  office  in  about  half  an  hour  afterwards,  and  there 
found  William  Randall  and  his  partner,  William  T.  Crouch, 
and  the  justice,  footing  up  figures,  which  appeared  to  be  the 
account  of  the  plaintiffs  against  this  petitioner;  that  petitioner 
thereupon  remonstrated  against  the  proceeding,  and  reminded 
the  plaintiffs  of  one  item  of  account  of  ten  dollars  which  he 
had  against  them,  and  of  another  item,  or  aggregate  of  items, 
of  eight  dollars;  and  that  they  directed  the  item  of  ten  dollars 
to  be  allowed,  and,  according  to  the  best  of  petitioner's  recol- 
lection, the  eight  dollars  also.  And  that,  after  some  more 
altercation,  William  Randall  offered  that  if  this  petitioner 
would  promise  to  come  and  settle  with  the  plaintiffs  in  twenty 
days  they  would  withdraw  the  suit,  and  pay  the  cost  thereof; 
that  petitioner  thereupon  stated  to  Randall  that  he,  petitioner, 
wTas  going  to  Iowa,  and  did  not  know  as  he  should  get  back  with- 
in the  twenty  days,  and  stated  that  he  would  call  and  settle  as 
soon  as  he  returned  and  could  find  his  pass  book  containing  his 
account  against  the  plaintiffs,  the  book  being  then  mislaid; 
and  that  Randall,  as  petitioner  understood,  then  directed  the 
suit  to  be  discontinued,  and  petitioner'  left  the  office,  suppos- 
ing the  suit  had  been  discontinued;  and  that  petitioner  did 
not  know,  nor  had  any  intimation  to  the  contrary,  or  that  a 
judgment  had  been  rendered  against  him  in  the  cause,  until 
on  or  about  the  fifteenth  day  of  August  last  past,  when  a  con- 
stable stated  to  him  that  he  had  an  execution  upon  a  judgment 
in  the  cause — which  time  was  more  than  twenty  days  from 
the  date  of  the  judgment,  so  that  this  petitioner  never  had  an 
opportunity  to  take  an  appeal  from  the  judgment  in  the  ordi- 
nary way.     The  petitioner  therefore  prays,  etc. 

A  writ  of  certiorari  was  issued  upon  this  petition. 

On  the  14th  February,  1860,  the  plaintiffs  below  filed  a  mo- 
tion to  dismiss  the  certiorari,  assigning  as  reasons  that  the 
petition  is  insufficient,  indefinite  and  uncertain,  and  the  de- 
fendant does  not  show  facts  to  bring  himself  within  the  law 
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as  entitled  to  the  writ,  and  that  he  will  show  by  affidavit  its 
untruthfulness. 

The  motion  to  dismiss  the  certiorari  was  taken  up  on  the  5th 
October,  1860. 

The  petition  having  been  read  as  it  appears  on  the  files  in 
the  cause,  the  appellees  (plaintiffs)  offered,  in  order  to  dis- 
prove facts  alleged  in  the  petition,  two  affidavits  of  William 
Eandall,  plaintiff,  and  two  affidavits  of  the  justice,  Price  B. 
Webster. 

The  defendant's  counsel  objected  to  the  introduction  of  the 
affidavits  on  the  ground  that  the  facts  stated  in  the  petition 
were  to  be  taken  as  true,  and  the  truth  thereof  could  not  be 

tried  by  affidavit. 
[245]        The  applicant  for  the  certiorari  then  produced  the 
affidavits  of  John  R.  Herring,  Allen  Rice  and  Michael 
Clarke. 

The  court,  after  hearing  the  arguments  of  counsel,  refused 
to  admit  the  affidavits,  and  upon  inspecting  the  petition,  ex- 
pressed the  opinion  that  the  same  was  not  sufficient  to  sustain 
the  writ  of  certiorari,  it  appearing  to  the  court  that  the  de- 
fendant was  negligent  in  not  ascertaining  that  judgment  had 
been  rendered  against  him  by  the  justice  of  the  peace;  that 
he  was  bound  to  know  what  judgment  the  justice  rendered. 

And  thereupon  the  court  sustained  the  motion  to  dismiss 
the  writ  of  certiorari,  and  the  defendant  excepted. 

The  assignment  of  errors  is  as  follows: 

That  the  petition  is  sufficient  to  sustain  the  writ  of  certio- 
rari, and  the  circuit  court  erred  in  giving  the  opinion  that  the 
same  was  insufficient  on  the  ground  that  Ichabod  Davis  was 
negligent  in  not  ascertaining  that  the  justice  had  rendered 
judgment  against  him,  and  that  he  was  bound  to  know  what 
judgment  the  justice  rendered. 

That  the  circuit  court  erred  in  refusing  to  consider  the  affi- 
davits after  Davis  had  waived  his  objections  to  the  same,  and 
had  offered  them  to  the  court  on  his  part. 

That  the  circuit  court  ought  to  have  overruled  the  motion 
to  dismiss  the  writ  of  certiorari,  and  not  to  have  sustained  it. 
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Burnajp  &  Harvey,  for  plaintiff  in  error. 
Warner  dk  Brazee,  for  defendants  in  error. 

Breese,  J.  We  are  satisfied  the  circuit  court  decided  cor- 
rectly on  both  the  points  made  by  the  appellant.  There  is  no 
provision  in  the  statute  authorizing  a  writ  of  certiorari  to 
bring  up  the  proceedings  from  a  justice  of  the  peace,  which 
allows  affidavits  to  be  read  in  support  of  or  against  the  peti- 
tion for  such  purpose.  That  must  stand  on  its  own  merits, 
and  be  tested  by  itself,  without  extraneous  support. 

This  petition  does  not  conform  to  the  statute.  It  does  not 
show  proper  diligence.  It  should  state  clearly  what  the 
plaintiff'  in  the  action  said,  to  induce  him  to  understand  the 
suit  was  dismissed,  or  that  no  further  proceedings  were  to  be 
had  in  the  case.  It  was  in  the  power  of  the  petitioner  to  in- 
spect the  justice's  docket,  and  see  what  order,  if  any,  had  en- 
tered. He  shows  no  reason  why  that  was  not  done,  and  is, 
therefore,  chargeable  with  negligence,  the  law  requiring,  in 
such  cases,  at  least  ordinary  diligence.  The  judgment  is 
affirmed. 

Judgment  affirmed. 


Henry  "W*.  Fuller,  Plaintiff  in  Error,  vs.  Thomas  P.    [246] 
Robb,  impleaded  with   Joseph  "W".  Tinkham  et  al., 
Defendants  in  Error. 

Error  to  Cook. 

1.  A  party  may  reverse  a  judgment  in  his  favor  on  error.        • 

2.  In  assumpsit,  a  party  must  recover  against  all  or  none,  unless  some  of 

the  defendants  make  a  personal  defense,  such  as  lunacy,  infancy  or 
bankruptcy. 

3.  Where  several  are  sued,  and  judgment  is  recovered  against  a  part  only, 

if  the  judgment  is  set  aside,  it  should  be  set  aside  as  to  all. 

This  declaration  complains  of  Joseph  W.  Tinkham,  Thomas 
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P.  Robb  and  Henry  Payson,  defendants,  as  makers  of  a  prom- 
issory note,  signed  by  J.  "W*.  Tinkham  &  Co. 

Writ  served  on  Joseph  W.  Tinkham  and  Thomas  P.  Robb, 
Henry  Payson  "not  found." 

At  the  October  term  of  the  circuit  court,  1857,  default  was 
entered  against  Joseph  W.  Tinkham  and  Thomas  P:  Robb, 
concluding  as  follows:  "Wherefore  said  plaintiff  ought  to 
have  and  recover  of  defendants  Joseph  W.  Tinkham  and 
Thomas  P.  Robb,  impleaded  with  Henry  Payson,  .his  damages 
herein  sustained  by  reason  of  the  premises,  and  therefore  a 
reference  is  had  to  the  court  to  assess  the  same  herein  here- 
after." 

At  the  November  term  of  said  court,  damages  were  assessed, 
and  judgment  was  entered  on  the  assessment. 

At  the  same  term  a  motion  to  set  aside  judgment  and  de- 
fault was  filed  on  behalf  of  Robb,  which  was  sustained,  and 
leave  was  given  to  defendant  Robb  to  plead  over  on  payment 
of  costs. 

Robb  filed  pleas  —  "general  issue,"  and  the  following  spe- 
cial plea: 

"  And  for  a  further  plea,  etc.,  actio  non,  because  he  says 
that  he  never,  on  any  occasion,  time  or  place,  made  the  said 
promissory  note  in  the  said  plaintiff's  declaration  mentioned, 
'  J.  W.  Tinkham  &  Co.,'  nor  did  he  promise,  jointly  and 
severally,  by  the  name,  style  and  description  of  '  J.  W.  Tink- 
ham &  Co.,'  to  pay  the  sum  of  money  mentioned  in  said 
promissory  note  to  one  Joseph  Kellogg,  nor  did  he  ever,  di- 
rectly or  indirectly,  authorize  the  making  of  any  such  note  a&- 
therein  described.  And  the  said  defendant  Robb  further 
avers,  that  on  no  occasion  was  he  ever  copartner  of  the  said 
Joseph  W.  Tinkham,  and  that  no  relationship  of  the  kind 
whatever  ever  subsisted  between  them,  the  said  defendant  and 
said  Tinkham,  expressly  or  by  implication,  and  that  he  had 
no  knowledge  of  the  existence  of  said  note  until  this  action 
was  brought,  nor  has  he  any  knowledge  of  the  consid- 
[247]  eration  thereof,  and  positively  denies  the  execution  of 
the  same  in  manner  and  form  as  in  said  plaintiff's  decla- 
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ration  is  alleged;  and  this  the  said  defendant  is  ready  to  ver- 
ify.    Wherefore,"  etc. 

Affidavit  of  the  truth  of  the  special  plea  annexed  thereto, 
and  affidavit  of  merits. 

A  similiter  to  general  issue  was  added  by  plaintiff,  and  re- 
plication to  special  plea,  as  follows: 

"  And  the  said  plaintiff,  by  his  attorneys,  Dow  &  Fuller,  as 
to  the  said  plea  of  the  said  defendant  Thomas  P.  Kobb,  im- 
pleaded, etc.,  by  him  secondly  above  pleaded,  says,  that  he,  the 
said  plaintiff,  by  reason  of  anything  by  the  said  defendant  in 
that  plea  alleged,  ought  not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  thereof  against  him,  the  said 
defendant  Thomas  P.  Robb,  impleaded,  etc.,  because,  he  says, 
that  the  said  defendant  Robb  did,  on  the  occasion,  time  and 
place  in  said  declaration  mentioned,  make  the  said  promissory 
note  in  the  said  plaintiff's  said  declaration  mentioned,  in  man- 
ner and  form  as  therein  alleged,  and  did  promise,  then  and 
there,  jointly  and  severally,  by  the  name,  style  and  description 
of  J.  W.  Tinkham  &  Co.,  to  pay  the  sum  of  money  mentioned, 
in  said  promissory  note  to  the  said  Joseph  Kellogg,  and  did 
authorize  the  making  of  said  note  in  said  declaration  described. 
And  the  said  plaintiff  further  replying,  avers,  that  the  said 
defendant  Robb  was  a  copartner  of  the  said  Joseph  W.  Tink- 
ham, and  that  a  relationship  of  that  kind  did  subsist  between 
the  said  defendant  Robb  and  said  Tinkham,  and  that  said 
Robb  well  knew  the  existence  of  said  note  at  the  time  of  the 
making  thereof,  and  long  before  and  up  to  and  until  the  bring- 
ing of  this  action,  and  that  the  said  defendant  Robb  did  exe- 
cute the  said  promissory  note  in  said  declaration  mentioned, 
in  manner  and  form  as  in  said  plaintiff's  declaration  is  al- 
leged," etc. 

A  trial  was  had  on  these  issues. 

A  verdict  was  returned  as  follows:  "  We,  the  jury,  find  the 
issue  for  the  defendant." 

Motion  for  a  new  trial  was  overruled  and  judgment  on  ver- 
dict, that  said  defendants  recover  their  costs,  etc. 

At  the  same  term  at  which  the  verdict  was  rendered,  the 
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plaintiff  filed  his  motion  for  leave  to  file  motion  in  arrest  of 
judgment  nunc  jpro  tunc,  as  of  the  6th  day  of  December,  A. 
D.  1859.  Which  motion  for  leave,  etc.,  the  court  overruled, 
and  refused  to  grant  leave  for  that  purpose,  and  the  plaintiff 
excepted.  The  plaintiff  thereupon,  on  the  31  st  day  of  Decem- 
ber, A.  D.  1859,  being  one  of  the  days  of  the  November  term, 
A.  D.  1859,  of  the  court,  filed  his  motion  in  arrest  of  judg- 
ment, which  the  court  refused  to  entertain,  and  denied  the 
same,  on  the  ground  that  the  motion  for  a  new  trial  had 
[248]  been  overruled  and  judgment  entered  on  the  verdict. 
And  the  plaintiff  excepted  to  the  denial  of  said  last 
mentioned  motion. 

The  errors  assigned  are: 

That  the  court  erred  in  refusing  to  allow  the  plaintiff  below 
to  file  his  motion  in  arrest  nunc  pro  tunc. 

That  the  court  erred  in  refusing  to  entertain  and  in  denying 
the  motion  in  arrest  of  judgment  when  made  by  plaintiff  be- 
low. 

That  the  issue  tried  was  an  immaterial  one,  and  judgment 
should  have  been  arrested. 

That  the  court  erred  in  setting  aside  the  default  against  said 
defendant  below,  Thomas  P.  Robb,  after  the  lapse  of  the  term 
at  which  the  said  default  was  entered. 

That  the  verdict  was  against^  the  law  and  the  evidence. 

That  the  court  erred  in  overruling  the  motion  for  a  new 
trial  of  the  plaintiff  below,  and  in  entering  judgment  for  de- 
fendants. 

That  the  court  erred  in  setting  the  judgment  against  defend- 
ants Tinkham  and  Robb  aside  as  to  Robb,  and  not  as  to  Tink- 
ham. 

That  the  record  discloses  a  final  judgment  for  $1,796.20 
against  defendant  Tinkham,  and  in  favor  of  plaintiff  below,  in 
1857,  and  a  final  judgment  for  costs  in  favor  of  said  defend- 
ants, and  against  the  plaintiff,  in  1859. 

Melville  W.  Fuller  and  Samuel  K.  Dow,  for  plaintiff  in 
error. 

W.  T.  Burgess,  for  defendant  in  error. 
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Caton,  C.  J.  In  an  action  of  assumpsit  against  several,  the 
plaintiff  must  recover  against  all  or  none  unless  some  of  the 
defendants  make  a  personal  defense,  in  infancy,  lunacy  or 
bankruptcy.  Here,  after  judgment  had  been  entered  against 
both  defendants,  on  the  application  of  Robb,  the  court  set 
aside  the  judgment  as  to  him  alone,  to  let  in  a  general  defense, 
and  upon  a  trial  of  the  issues  which  he  presented,  he  obtained 
a  verdict  and  judgment,  leaving  the  judgment  still  in  force  as 
to  Tinkham.  The  court  should  have  set  aside  the  judgment 
as  to  both  defendants,  and  then  a  successful  defense  by  either 
would  have  entitled  both  to  judgment.  As  Tinkham  has  a 
right  within  five  years  to  bring  the  record  here  and  obtain  a 
reversal,  so  may  the  plaintiff  bring  it  here  and  obtain  a  reversal 
for  an  error  committed  on  the  motion  of  one  of  the  defendants. 

The  judgment  as  to  both  defendants  must  be  reversed,  and 
the  cause  remanded,  with  leave  to  the  defendants  to  plead 
anew. 

Judgment  reversed. 


George  R.  Roberts,  Plaintiff  in  Error,  vs.  The  City    [249] 
of  Chicago,  Defendant  in  Error. 

Error  to  Cook. 

1.  The  authorities  of  a  city  have  the  undoubted  right  to  alter  the  grades 

of  streets  at  their  discretion,  and  to  compel  the  owners  of  property  to 
conform  thereto;  and  if  this  is  done  with  reasonable  care  and  dili- 
gence, no  liability  arises  from  their  acts. 

2.  Courts  will  not  inquire  whether  the  grade  adopted  is  the  best  or  not. 

3.  If  the  authorities  should  act  wrongfully,  with  a  bad  intent,  damages 

might  be  recovered. 

A  demurrer  was  sustained  to  the  following  declaration,  and 
the  plaintiff  below  brings  the  case  to  this  court. 

The  first  count  sets  forth,  that  on  the  1st  September,  185T, 
plaintiff  owned,  in  fee  simple,  certain  premises,  consisting  of 
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a  lot  twenty-two  feet  wide,  fronting  on  the  sonth  side  of  Mad- 
ison street,  and  abutting  on  an  alley,  in  block  18,  school  section 
addition,  in  the  city  of  Chicago.  That  while  he  was  such 
owner,  he  erected  a  four-story  brick  building,  or  store,  on  a 
basement,  for  business  purposes,  on  said  lot,  upon  and  with 
express  reference  to  the  grade  of  said  street  as  then  established 
by  law.  That  there  was  no  access  or  approach  to  said  build- 
ing but  by  Madison  street,  and  that  without  it  the  building 
was  untenantable  and  useless.  That  on  the  first  of  Septem- 
ber, 1857,  the  premises  were  leased,  yielding  a  large  income 
—  $1,500  a  year.  That  plaintiff  was  of  right  entitled  to  have 
the  said  public  street  kept  and  remain  open  and  unobstructed 
before  the  premises,  but  that  the  city,  by  its  agents  and  serv- 
ants, on  the  1st  October,  1857,  maliciously,  wrongfully,  and 
without  reasonable  cause,  obstructed  and  filled  up  the  said 
street  in  front  of  said  premises,  with  large  heaps  of  rock, 
earth  and  timbers,  four  feet  above  the  grade,  so  as  completely 
to  block  up  and  destroy  all  access  and  approach  to  said  prem- 
ises, thereby  making  the  same  wholly  untenantable  and  use- 
less. Plaintiff  compelled,  in  consequence  thereof,  to  expend 
large  sums  of  money  in  raising  his  building  to  the  level  of 
said  street;  premises  rendered  untenantable;  building  un- 
avoidably injured  by  being  raised ;  to  damage  of  $5,000. 

Second  count.  That  plaintiff,  at  the  time,  etc.,  was  the 
owner  in  fee  of  an  adjoining  lot,  fronting  on  the  south  line  of 
Madison  street,  a  public  highway  of  the  city.  That  he  had, 
in  1855,  built  thereon,  with  direct  reference  to  the  established 
public  level  or  grade  of  the  said  street,  a  certain  other  store, 

of  brick,  four  stories  high,  upon  a  stone  basement,  even 
[250]    with  the  grade  of  the  said  street,  as  then  established  by 

law;  built  on  grade  at  cost  of  $10,000;  rented  at  $1,000 
a  year;  sole  approach  was  by  Madison  street,  front,  and  with- 
out it  was  untenantable  and  useless.  The  plaintiff  was  en- 
titled to  have  the  street  kept  open  and  unobstructed,  but  that 
the  city,  by  its  officers  and  servants,  on  October  1st,  1857, 
through  negligence,  unskillfulness,  malice,  and  without  any 
reasonable  cause,  filled  up  the  street  in  front  of  said  lot,  and 
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-aised,  by  earth,  etc.,  six  feet  above  the  grade,  thereby  ob- 
structing and  blocking  up,  and  cutting  off  all  entrance  and 
approach  to  said  store  and  premises,  thereby  rendering  the 
same  untenantable  and  useless  for  seven  months.  That  to 
make  said  premises  tenantable,  plaintiff  had  to  spend  large 
sums  of  money  in  raising  the  building,  etc.;  plaintiff,  in  con- 
sequence, lost  rents,  building  damaged  by  raising,  etc.,  in  all, 
$10,000. 

Third  count  states  the  ownership  of  certain  other  lots,  in 
fact,  embracing  the  whole  of  the  two  former  lots,  with  a  front 
of  forty-two  feet  on  Madison  street,  on  which  plaintiff  had 
built  buildings,  at  a  cost  of  $20,000,  for  purposes  of  commerce 
and  business,  upon  a  level  with,  in  conformity  to,  and  with  a 
view  to  the  grade  and  level  of  the  street  and  highway,  as  then 
previously  regulated  and  established  by  law,  the  stores  four 
stories  high,  upon  a  stone  basement,  even  and  level  with  the 
street;  the  stores  rented  at  $3,000  a  year.  That  the  sole  ap- 
proach was  by  Madison  street,  without  which  they  were  un- 
tenantable and  useless,  and  unfit  for  occupation,  use  or  busi- 
ness. That  plaintiff  was  entitled  to  have  the  approach  to  his 
said  premises  along  said  street  upon  the  established  grade 
kept  and  remain  open,  clear  of  obstruction,  and  accessible, 
and  that  it  was  the  duty  of  the  city  to  keep  the  same  open, 
clear  and  unobstructed;  yet  the  city,  disregarding  its  duty, 
and  designing  maliciously  to  wrong,  injure  and  oppress  said 
plaintiff,  without  authority  or  right,  and  without  reasonable 
cause,  negligently  caused  said  highway  to  be  filled  up  six  feet 
above  the  grade  of  the  street,  upon  which,  and  in  reference 
whereto,  plaintiff  had  made  all  his  improvements,  whereby 
the  street  was  filled  up  above  the  windows  of  the  first  story  of 
his  stores.     Alleging  damages,  as  in  the  former  counts. 

A.  W.  Windettyiov  plaintiff  in  error. 

E.  Anthony,  for  defendant  in  error. 

Caton,  C.  J.  We  recognize  unhesitatingly  as  sound  law, 
that  the  city  has  the  right  to  establish  and  change  the  grades 
of  the  streets,  and  to  compel  the  owners  of  lots  to  grade  the 
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streets  accordingly.  If  the  owners  of  lots  will  not  them- 
[251]  selves  do  this,  then  the  law  authorizes  the  city  to  do  it 
at  the  expense  of  the  owners,  and  when  a  grade  is 
established  or  altered  in  good  faith,  witli  the  purpose  of  im- 
proving the  streets,  the  courts  will  not  inquire  whether  it  was 
the  very  best  grade  which  could  have  been  adopted,  and  if, 
upon  the  neglect  of  the  owners  to  grade  the  streets,  in  pursu- 
ance to  the  city  ordinances,  fixing  the  grade,  the  city  does  it 
with  reasonable  care  and  diligence,  it  is  not  liable  to  the 
owners  of  the  lots  for  the  inconvenience  occasioned  by  neces- 
sary obstructions  to  the  streets  while  they  are  being  graded, 
nor  for  the  expense  of  raising  the  buildings  to  conform  to  the 
new  grade.  The  law  presumes  that  the  value  of  the  property 
is  enhanced  more  than  the  amount  of  such  inconvenience  and 
expense.  If  the  proceedings  to  raise  the  grade  were  regular, 
it  was  the  duty  of  the  plaintiff  himself  to  have  raised  the 
street  to  grade,  and  had  he  done  so,  it  would  be  strange  in- 
deed, if  he  could  require  the  city  to  pay  for  the  inconvenience 
to  him,  resulting  from  the  obstruction  to  the  street,  which  he 
occasioned  while  grading  it,  or  to  pay  the  cost  of  raising  his 
buildings  up  to  the  elevation  to  which  he  had  raised  the  street, 
in  pursuance  of  a  legal  duty  resting  upon  him,  and  he  can 
have  no  more  right  to  claim  damages  when  the  city  has  grad- 
ed the  streets  for  him  than  he  would  have  had  if  he  had  done  it 
himself.  The  law  which  authorized  the  city  to  impose  this 
duty  upon  him,  necessarily  imposes  upon  him  any  burthen  or 
damage  resulting  to  him  in  the  performance  of  this  duty.  He 
who  purchases,  holds  or  improves  city  property,  does  so  know- 
ing that  the  legislature  has  the  right  to  confer  this  power  up- 
on the  city,  if  that  has  not  already  been  done,  and  that  he  is 
liable  to  be  subjected  to  these  inconveniences  or  supposed 
losses.  He  purchases  or  improves  the  property  with  the  im- 
plied understanding  that  this  may  be  done,  and  that  if  it  is 
done,  he  must  bear  the  burthen  thus  imposed  upon  him  by 
law. 

But  when  the  city  undertakes  to  do  this  work,  it  must  do  it 
in  good  faith  and  with  reasonable  care  and  diligence,  and   for 
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damages  resulting  from  the  want  of  these,  it  is  undoubtedly 
responsible.  Now  this  declaration  charges  that  the  city,  by 
its  agents  and  servants,  "  maliciously,  wrongfully  and  with- 
out reasonable  cause,  obstructed  and  filled  up  said  street,"  in 
the  first  count;  and  in  the  second  count  it  is  charged,  that  the 
city,  by  its  servants,  "  through  negligence,  unskillfulness, 
malice,  and  without  reasonable  cause,  filled  up  the  street," 
etc. ;  and  in  the  third  count  it  is  charged  that  the  city  "  de- 
signing maliciously  to  wrong,  injure  and  oppress  the  plaintiff, 
without  authority  or  right,  and  without  reasonable  cause, 
aegligently  caused  said  highway  to  be  filled  up,"  etc.  Now, 
here  are  words  of  aggravation,  which,  if  true,  render  the 
city  liable  to  damages  to  the  injured  party,  which  re-  [252] 
quire  to  be  answered.  The  demurrer  should  have  been 
overruled.  The  judgment  must  be  reversed,  and  the  cause 
remanded. 
Judgment  reversed. 


Edward  T.  Haven  et  al.,  Plaintiffs  in  Error,  vs.  Daniel 
Green,  for  the  use  of  William  II.  Alden,  Defendant  in 
Error. 

Error  to  Mc Henry. 

1.  A  justice  of  the  peace  is  a  comptent  witness  to  prove  his  docket,  and 

to  explain  entries  upon  it,  as  also  to  identify  the  cause  and  parties. 

2.  Taking  leave  to  amend  a  plea  which  has  been  demurred  to,  will  be 

held  as  equivalent  to  a  confession  of  the  demurrer. 

Tins  was  an  action  of  debt  on  an  appeal  bond,  brought  by 
defendant  in  error  against  plaintiffs  in  error,  on  the  following 
bond: 

"  Know  all  men  by  these  presents,  that  we,  Jasper  Haven, 
Edson  G.  Haven,  and  Edmund  F.  Haven,  are  held  and  firmly 
bound  unto  Daniel  Green,  in  the  penal  sum  of  two  hundred 
dollars,  lawful  money  of  the  United  States,  for  the  payment 
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of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  and  administrators,  jointly  and  severally,  by  these  pres- 
ents. Witness  our  hands  and  seals,  this  14th  day  of  Novem- 
ber, 1857. 

"  The  condition  of  the  above  obligation  is  such  that,  where- 
as the  said  Daniel  Green  did,  on  the  13th  day  of  Novem- 
ber, 1857,  before  William  N.  Baldwin,  a  justice  of  the  peace 
for  the  county  of  McHenry,  recover  a  judgment  agains  tthe 
above  bounden  Edson  G.  and  Edmund  F.  Haven,  for  the 
sum  of  ninety  and  seventeen -hundredths  dollars,  from  which 
judgment  the  said  E.  G.  and  E.  F.  Haven  have  taken  an  ap- 
peal to  the  circuit  court  of  the  county  of  McHenry,  aforesaid, 
and  in  the  state  of  Illinois.  Now,  if  the  said  Edson  and  Ed- 
mund F.  Haven  shall  prosecute  their  appeal  with  effect,  and 
shall  pay  whatever  judgment  may  be  rendered  by  the  court, 
upon  dismissal  or  trial  of  said  appeal,  then  the  above  obliga- 
tion to  be  void;  otherwise,  to  remain  in  full  force  and  effect. 

"Edmund  F.  Haven,  [seal.] 
"  Edson  G.  Haven.  [seal.] 
"  Jasper  Haven.  [seal.]" 

Declaration  contained  three  counts.     First  count  is  upon  said 

bond,  and  avers  that  the  judgment  recited  in  the  condi- 

[253]    tion  of  the  bond,  as  having  been  recovered  on  the  13th 

day  of  November,  1857,  was,  in  fact,  recovered  on  the 

12th  day  of  November,  1857,  and  was  by  mistake  recited  as 

having  been  recovered  on  the  13th;  and  breach  in  usual  form. 

Second  count  alleges  that  the  judgment  was  recovered  on 
the  12th  of  November,  1857,  and  that  the  said  Edson  G.  and 
Edmund  F.  Haven,  being  desirous  of  appealing  said  suit  to 
the  circuit  court  of  McHenry  county,  did,  on  the  14th  day  of 
November,  A.  D.  1857,  execute,  etc.,  the  bond  hereinbefore 
set  out;  that  in  the  condition  of  said  bond  it  was  recited  by 
mistake,  that  the  judgment  therein  recited  was  recovered  on 
the  13th  day  of  November,  A.  D.  1857,  when  in  fact  the  same 
was  recovered  on  the  12th  day  of  November,  A.  D.  1857;  that 
the  bond  was  approved,  accepted,  etc.,  and  appeal  granted, 
etc.  Breach  in  the  usual  form. 
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Third  count  is  simply  a  count  on  the  bond,  without  refer- 
ence to  any  mistake. 

To  this  declaration  defendants  below  pleaded  non  est  factum. 

Secondly,  that  defendants  had  well  and  truly  observed,  per- 
formed, fulfilled,  and  kept  all  and  singular  the  articles,  clauses, 
conditions,  payments  and  agreements  of  the  condition  of  the 
bond  by  them  to  be  kept,  etc. 

Similiter  to  the  first  plea  and  demurrer  to  the  second. 

Leave  was  granted  to  defendant  to  amend  second  plea;  but 
the  record  nowhere  shows  that  the  plea  ever  was  amended,  or 
that  the  demurrer  was  ever  disposed  of  in  any  way,  or  that 
the  plea  was  otherwise  answered. 

The  cause  was  submitted  to  the  court  for  trial. 

The  plaintiff  read  in  evidence  the  above  recited  bond,  and 
then  read  in  evidence  the  transcript  of  judgment  from  the 
docket  of  justice,  which  shows  on  its  face  that  the  judgment 
was  rendered  on  the  twelfth  of  November,  A.  D.  1857, 
"  against  E.  G.  and  E.  F.  Haven." 

Defendants  objected  to  the  reading  of  the  transcript.  Court 
overruled  the  objection,  and  defendants  excepted. 

Plaintiff  below  then  called  William  W.  Baldwin,  the  jus- 
tice of  the  peace  before  whom  the  judgment  was  rendered, 
who  testified  that  the  judgment  recited  in  the  transcript  was 
the  judgment  appealed  from,  and  to  appeal  which  the  bond 
read  in  evidence  was  filed,  and  that  the  discrepancy  between 
the  bond  and  transcript  was  caused  by  mistake,  as  the  trial 
commenced  on  the  12th  of  November,  1857,  and  closed  on  the 
13th  day  of  November,  1857. 

To  all  of  which  evidence  the  defendants  below  objected. 
Court  overruled  the  objection,  and  defendants  excepted. 

Records  of  the  circuit  court  were  read,  which  showed 
that  in  the  case  of  Daniel  Green  v.  Edson  G.  and  Ed-    [254] 
wand  F.  Haven,  the  appeal  was  dismissed. 

The  court  found  for  the  plaintiff,  and  rendered  judgment  in 
his  favor  for  $200  debt  and  $100  damages.  Exception  by  de- 
fendant. 


The  errors  assigned  are: 
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That  the  court  erred  in  allowing  the  transcript  from  the 
docket  of  the  justice  to  be  read  in  evidence. 

That  the  court  erred  in  allowing  the  testimony  of  William 
K.  Baldwin,  the  justice,  to  be  received  in  evidence. 

That  the  court  erred  in  finding  for  the  plaintiff  upon  the 
evidence. 

That  the  court  erred  in  rendering  judgment  for  the  plaint- 
iff while  the  issue  tendered  by  defendant's  second  plea  re- 
mained undisposed  of. 

.A.nd  that  the  court  erred  in  rendering  judgment  aforesaid, 
in  manner  and  form  aforesaid. 

Glover,  Cook  <&  Campbell,  and  II.  S.  Hanchett,  for  plaint- 
iffs in  error. 

Church  d?  Kerr,  for  defendant  in  error. 

Breese,  J.  We  do  not  think  any  of  the  points  made  by 
the  plaintiffs  in  error  are  substantial.  The  facts  do  not  show 
a  variance;  such  was  not  the  question  before  the  court.  The 
questions  were  those  of  identity  merely.  Was  the  judgment 
rendered  on  the  day  named  in  the  bond,  and  against  the  par- 
ties named  as  having  made  it?  Neither  of  the  cases  cited  by 
the  plaintiffs  have  any  bearing  on  the  questions  here.  The 
case  of  Garfield,  22  111.,  100,  decides  only  that  the  entry  upon 
a  justice's  docket  was  a  judgment  in  bar;  and  the  policy  of 
the  law  forbids  that  parol  proof  should  be  admitted  to  show 
that  the  justice  originally  entered  a  judgment  of  nonsuit,  and 
afterwards  changed  it  to  a  judgment  in  bar. 

The  other  case  of  Cunningham  v.  Wren,  23  id.,  64,  decides 
that  a  court  of  law  cannot  reform  a  contract  in  which  there 
is  a  mistake.  No  reform  of  this  bond  was  sought,  or  was 
necessary.  There  were  proper  .averments  in  the  declaration  to 
admit  the  proof  of  a  misrecital  of  the  day  on  which  the  judg- 
ment was  in  fact  rendered. 

But  really,  taking  the  testimony  of  the  justice  of  the  peace 
who  rendered  the  judgment,  as  to  the  fact,  the  judgment  was 
really  entered  on  the  thirteenth,  as  the  bond  recites.      He 
says  the  trial  commenced  on  the  twelfth,  and  was  concluded  n 
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on  the  thirteenth,  and  of  course,  judgment  must  have    [255] 
been  entered  on  that  day.     The  mistake  was  in  his 
docket. 

This  proof  covers  the  third  count  in  the  declaration,  which 
does  not  allege  any  misrecital  or  mistake.  That  the  justice 
of  the  peace  was  a  competent  witness  to  prove  what  was  sought 
to  be  proved  by  him  cannot  be  questioned.  He  may  always 
be  called  to  prove  his  docket  and  sustain  it,  and  explain  ap- 
parent mistaken  entries  upon  it,  and  to  identify  the  cause  and 
the  parties,  as  in  this  case. 

Upon  the  other  point,  that  the  issue  tendered  by  the  second 
plea  was  not  disposed  of,  we  have  to  say  that,  though  the  de- 
murrer to  this  plea  was  not  formally  sustained,  yet  it  shows, 
that  the  defendant  had  leave  to  amend  his  plea,  a  liberty  of 
which  he  did  not  choose  to  avail.  Taking  leave  to  amend  a  plea 
which  is  demurred  to  ought  to  be  held  as  equivalent,  at  least, 
to  confessing  the  demurrer.  But  if  it  be  not  so,  we  have  said, 
in  the  case  of  Parker  v.  Palmer,  22  111.,  489,  if  an  unanswered 
demurrer  is  on  record,  and  the  party  filing  it  goes  to  trial  by 
consent,  it  will  not  be  cause  for  reversal  of  the  judgment. 

We  do  not  think  any  of  the  grounds  assumed  by  the  plaint- 
iffs are  tenable,  and  accordingly  afiirm  the  judgment  of  the 
circuit  court. 

Judgment  affirmed. 


The  Chicago,  Burlington  and  Quincy  Railroad  Company, 
Appellant,  vs.  Nancy  M.  Dewey,  Administratrix  of 
Cassius  B.  Dewey,  deceased,  Appellee. 

Appeal  from  Kane. 

1.  To  authorize  a  recovery  for  injuries  done  by  a  railroad  company,  it  is 
not  enough  to  show  the  company  guilty  of  negligence,  but  it  must  ap- 
pear that  the  injured  party  was  not  also  negligent  and  blameable. 
Each  party  must  employ  all  reasonable  means  to  foresee  and  prevent 
injury. 
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2.  If  the  negligence  of  one  party  is  only  slight,  and  that  of  the  other  ap- 

pears gross,  a  recovery  may  be  had. 

3.  Where  a  person  of  mature  years  knew  a  freight  train  was  standing  ready 

to  move  between  himself  and  the  passenger  train,  and  that  his  pa& 
sing  in  the  night  time  through  the  freight  train  might  not  be  seen  by 
those  managing  it,  nor  they  notified  of  his  design  to  pass,  should  he 
attempt  to  pass  and  be  injured,  it  would  amount  to  such  negligence 
on  his  part  as  to  defeat  a  recovery.  It  would  be  otherwise,  had  a 
child  or  person  of  less  than  ordinary  mind  so  conducted. 

Cassius  B.  Dewey,  the  husband  of  the  appellee,  had  been 
to  Princeton,  in  Bureau  county,  Illinois,  on  business,  went  to 
the  depot  of  the  appellants  at  Princeton,  to  take  passage  on 

their  cars  to  Mendota,  in  LaSalle  county,  Illinois, 
[256]    where  he  was  then  living.     At  that  time,  the  custom  of 

the  appellants  in  operating  their  road  (the  Chicago, 
Burlington  and  Quincy)  was  to  have  the  night  freight  train 
arrive  at  the  station,  some  ten  minutes  after  twelve  o'clock  A. 
M.,  and  the  passenger  train  fifteen  or  twenty  minutes  later. 

The  freight  train,  on  the  night  of  the  accident,  as  it  was  its 
custom  to  do,  on  arriving  at  that  station,  switched  off  from  the 
main  track  on  to  the  first  switch  track  lying  south  of  the 
main  track,  leaving  the  main  track  clear  for  the  passenger 
train ;  it  then  ran  up  to  the  east  tank,  took  in  water,  cleaned 
out  the  ashpan,  and  stopped  at  the  tank  till  the  coming  of  the 
passenger  train,  and  on  the  appearing  of  that  train  and  its 
sounding  its  whistle,  the  freight  train  moved  up  some  eighty 
or  one  hundred  feet  to  take  on  wood;  this  it  did  while  the 
passenger  train  was  coming  up  and  taking  in  water  at  the  east 
tank,  discharging  and  taking  on  passengers,  so  as  to  be  ready 
to  move  and  follow  on  after  the  passenger  train,  when  it 
started.  There  are  four  tracks  at  the  Princeton  depot,  to  wit: 
the  main  track  and  three  switch  tracks,  all  of  the  switch  tracks 
lying  south  of  the  main  track;  and  there  are  two  water  tanks, 
one  at  the  east  end  of  the  switches,  and  the  other  at  the  west 
end.  The  tanks  stand  between  the  main  track  and  the  first 
switch  track;  the  new  passenger  house  (the  foundation  being 
laid  at  the  time  of  the  accident)  stands  about  half  way  be- 
tween the  two  tanks;  these  tanks  are  some  twenty  rods  apart. 
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The  town  or  city  of  Princeton  lies  all  south  of  the  tracks,  and 
about  one  mile  from  it.  The  main  streets  leading  from  the 
depot  to  the  town  of  Princeton,  and  usually  taken  by  passen- 
gers in  coming  to  and  returning  from  the  depot,  are  either 
Main  street  or  Pleasant  street.  Main  street  lies  east  of  and 
crosses  the  tracks  east  of  the  east  water  tank,  about  one  hundred 
feet;  Pleasant  street  crosses  them  near  the  new  passenger 
house;  these  streets  are  three  hundred  or  more  feet  apart. 
The  freight  house  of  the  appellants  is  situated  between  these 
two  streets  about  midway,  and  just  south  of  all  the  switch 
tracks.  In  this  building,  at  that  time,  was  kept  the  ticket 
office  of  the  company.  This  station  is  one  of  the  most  im- 
portant on  the  line  of  the  appellant's  road,  at  which  it  receives 
and  discharges  a  good  many  passengers,  and  does  a  heavy 
freight  business.  At  night  there  are  two  lights  kept  burning, 
one  in  the  ticket  office  and  one  at  the  west  switch.  The  watch- 
man has  charge  of  the  station  at  night;  he  sees  to  the  switch- 
ing of  trains,  attending  to  checking  baggage  and  the  ticket 
office,  and  assists  the  engineer  and  fireman  of  freight  trains  in 
taking  water.  The  freight  train  was  some  twenty  or  twenty- 
five  minutes  ahead  of  time  on  the  night  of  the  accident. 
The  watchman,  on  the  approach  of  the  freight  train,  was  [257] 
in  the  habit  of  locking  up  the  ticket  office  and  going  to 
the  west  switch,  and  setting  it  so  as  to  allow  the  freight  train  to 
pass  from  the  main  track  to  the  first  switch  track,  and  after  it 
had  passed  it,  to  put  it  in  its  proper  place  for  the  passenger 
train,  which  kept  on  the  main  track,  and  go  up  to  the  east 
tank  and  assist  in  taking  water;  he  did  so  this  night,  and  re- 
mained with  the  fireman  and  engineer  till  they  moved  up  to 
take  wood,  and  then  jumped  off  from  the  tender  as  they  were 
moving,  on  the  south  side  of  the  train,  and  went  to  the  ticket 
office. 

The  freight  train  did  not  move  from  the  water  tank  till  after 
the  passenger  train  had  got  in  sight,  and  gave  its  signal  whistle, 
as  was  its  custom)  —  the  passenger  train  was  on  time.  The 
deceased,  Cassius  B.  Dewey,  was  attempting  to  pass  through 
the  freight  train  at  the  time  it  started  up  from  the  water  tank 
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to  take  wood,  a  little  west  of  the  middle  of  the  train,  in  order 
to  get  to  and  take  the  passenger  train  then  coming  up  from 
the  west,  to  go  to  Mendota,  a  station  on  the  line  of  appellant's 
road  about  twenty-two  miles  east  of  this  station,  and  got 
caught  between  the  bumpers  or  dead  timbers  which  are  be- 
tween the  cars  at  their  coupling,  and  was  so  badly  injured 
that  he  died  from  its  effects  within  one  and  a  half  hours  there- 
after. He  was  first  seen  and  found  on  the  north  side  of  the 
freight  train,  consequently  must  have  been  nearly  through 
when  the  freight  train  moved  up,  and  he  was  caught.  He 
was  found  near  the  west  end  of  the  foundation  of  the  new 
passenger  building.  The  engine  of  the  passenger  train  stopped 
at  the  east  water  tank,  and  the  train  all  being  west  of  it  at  the 
time.  The  passenger  train  was  made  up  of  a  baggage  car  and 
from  two  to  three  passenger  cars.  The  passenger  train  usu 
ally  stopped  about  five  minutes  at  this  station.  Its  time  of 
arriving  at  this  station  was  thirty-five  minutes  past  twelve 
o'clock  a.  m.  The  deceased  was  taken  to  the  east  water  tank, 
put  in  there,  that  being,  the  nearest  and  best  place  the  com- 
pany had,  and  remained  there  till  he  died.  The  east  tank  is  a 
little  west  and  north  of  the  ticket  office,  between  the  first 
switch  track  and  the  main  track;  the  last  mentioned  track  be- 
ing north  of  the  switch  tracks.  The  freight  train  after  it  came 
up,  always  laid  on  this  switch  track  till  after  the  passenger 
train  came  up  and  left,  and  it  lay  between  the  place  where  the 
passenger  train  stopped,  and  took  on  and  discharged  passen- 
gers, and  the  ticket  office  of  the  company,  and  also  the  town. 

Dewey  was  a  young  man,  about  twenty-six  years  of  age, 
and  had  a  wife  and  two  children.  His  wife  was  about  twenty- 
two  years  old,  and  his  children  were  two  and  four  years  old. 
He  was  poor,  and  they  depended  on  his  labor  for  their 
[258]  maintenance.  He  was  a  grave-stone  cutter  and  let- 
terer,  a  good  workman;  also  a  good  musician,  and  a 
man  of  good  habits. 

This  suit  was  brought  under  the  statute  by  the  appellee,  the 
widow  of  the  deceased,  in  her  representative  capacity,  as  ad- 
ministratrix, and  resulted  in  a  verdict  for  the  appellee  in  the 
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sum  of  $5,000 ;  and  the  judge  before  whom  the  case  was  tried 
refusing  to  grant  a  new  trial  in  the  case,  an  appeal  was  prayed 
and  allowed. 

Walker,  Van  Arman  <&  Dexter,  for  appellant. 
J.  H.  Maybome,  for  appellee. 

"Walker,  J.  We  only  deem  it  necessary  in  this  case,  to  ex- 
amine the  question  whether  the  husband  of  appellee  was  guilty 
of  such  gross  negligence  as  relieves  the  company  from  liabil- 
ity for  his  death.  To  authorize  a  recovery,  it  is  not  enough 
to  simply  show  that  the  company  were  guilty  of  negligence, 
but  it  should  also  appear  that  deceased  was  not  also  guilty  of 
negligence  in  some  degree  comparable  to  that  of  the  company 
inflicting  the  injury.  Each  party  is  bound,  whilst  pursuing 
their  legal  business,  to  exercise  a  due  regard  for  the  rights  of 
others.  And  when  each  is  equally  at  fault,  and  both  parties 
negligent,  the  injured  party  has  no  right  to  recover  for  an  in- 
jury he  has  thus  contributed  to  produce.  Each  party  must 
employ  all  reasonable  means  to  foresee  and  prevent  injury. 
Where  the  party  receiving  the  injury  has  acted  with  even  a 
slight  degree  of  negligence  contributing  to  produce  the  injury, 
to  recover,  he  must  show  that  the  other  party  has  been  guilty 
of  gross  negligence. 

Whilst  the  party  upon  whom  the  injury  is  inflicted  must 
use  all  reasonable  care,  he  is  not  held  to  the  highest  degree  of 
precaution  of  which  the  human  mind  is  capable.  Nor  to  re- 
cover, need  he  be  wholly  free  from  negligence,  if  the  other 
party  has  been  culpable. 

Whilst  we  can  have  no  doubt  that  the  agents  of  the  road 
were  guilty  of  negligence  in  stopping  their  freight  train  on 
the  side  track,  between  the  ticket  office  and  the  passenger 
train,  at  the  time  the  latter  was  receiving  passengers,  the  de- 
ceased was  bound  to  use  reasonable  efforts  to  escape  injury. 
The  company,  having  placed  the  freight  train  between  the 
ticket  office  and  the  passenger  train,  should  have  opened  the 
former  so  as  to  afford  an  easy  and  safe  passage  to  and  from 
the  passenger  cars.     In  that  position  all  persons  wishing  to 
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pass  must  have  gone  between  or  around  the  cars.     To  pass 

through  was  hazardous,  to  go  around  a  lengthy  train  very 

inconvenient.     And  when  placed  in  tl;at  position,  the 

[259]    imprudent  or  reckless  might  be  induced  to  pass  through 

and  become  injured. 

The  deceased  knew  that  an  engine  was  attached,  with  steam 
up,  liable  to  move  at  any  moment.  It  was  in  the  night,  when 
the  engineer  or  conductor  would  not  be  likely  to  see  or  know 
of  his  effort  to  pass  between  the  cars.  He  gave  no  notice  of 
his  intention  to  pass  through,  and  these  officers  had  the  right 
to  suppose  a  prudent  or  reasonable  person  would  not  attempt 
to  pass  at  the  time  and  under  the  circumstances.  And  the 
evidence  seems  to  show  that  the  bell  was  rung,  and  the  usual 
notice  thus  given,  before  the  train  was  moved.  We  are,  from 
all  these  facts,  of  the  opinion  that  the  deceased  was  guilty  of 
gross  negligence  in  attempting  to  pass  between  the  cars  when 
in  motion,  or  when  on  the  point  of  moving.  There  can  hardly 
be  a  doubt  but  that  any  reasonably  prudent  and  careful  person 
would  have  gone  around  the  train,  or  would  have  waited  until 
it  passed.  His  conduct,  we  think,  contributed  more  largely 
to  his  death  than  the  negligence  of  the  company.  Had  he 
used  ordinary  prudence,  the  occurrence  would  not  have  taken 
place.  And  whilst  the  company  were  guilty  of  such  negli- 
gence as  would  have  rendered  them  liable  for  injury  to  a  child, 
or  a  person  of  less  than  ordinary  mind,  yet  the  deceased,  being 
an  adult,  must  be  presumed  to  be  endowed  with  sufficient  rea- 
son to  enable  him  to  exercise  ordinary  prudence.  Having 
failed  to  do  so,  the  company  cannot  be  held  liable  for  thej 
injury.  f 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 
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William  M.  Ross  and  John  H.  Ross,  Appellants,  vs.  Adam 
G.  Innis,  Appellee. 

Appeal  from  the  Superior  Court  of  Chicago, 

1.  It  is  not  required  that  a  crime  shall  have  been  committed,  before  prob- 

able cause  for  on  arrest  can  exist;  facts  may  exist  which  will  create 
a  belief  of  crime,  when  the  quo  animo  with  which  the  act  was  done 
will  change  its  character. 

2.  Where  a  party  consults  with  competent  legal  counsel  in  good  faith,  to 

ascertain  what  course  to  pursue  in  reference  to  acts  done  by  another, 
and  such  counsel,  after  proper  deliberation  and  examination  into  the 
facts,  advises  an  arrest  for  a  criminal  offense,  the  party  causing  the 
arrest  should  not  be  held  to  respond  in  damages,  for  want  of  proba- 
ble cause  for  his  action  in  the  premises. 

This  was  an  action  for  malicious  prosecution,  brought  in 
the  superior  court  of  Chicago,  by  Adam  G.  Innis  against 
William  M.  and  John  H.  Koss. 

Declaration  in  trespass  on  the  case,  and  alleged  that  [260] 
the  defendants  had  caused  the  plaintiff  falsely  and  ma- 
liciously, and  without  any  probable  cause,  to  be  arrested  on  a 
charge  of  embezzlement ;  that  he  was  brought  before  the  magis- 
trate and  an  examination  had,  and  that  the  plaintiff  was  dis- 
charged, etc. 

Plea,  general  issue. 

The  cause  was  tried  in  December  term,  1860,  and  verdict 
given  for  plaintiff  for  $5,000. 

Motion  for  new  trial  was  granted. 

The  cause  was  again  tried,  and  verdict  for  plaintiff  for 
$3,000. 

On  the  trial  the  plaintiff  proved  by  Samuel  Straus  that  he 
was  a  notary  public,  and  that  William  M.  Ross  swore  to  the 
following  affidavit: 

"  State  of  Illinois —  Cook  County  —  ss. 

"  William  M.  Ross,  one  of  the  firm  of  Wm.  M.  Ross  &  Co., 
a  mercantile  copartnership  in  the  city  of  Chicago,  in  said 
county,  composed  of  the  said  William  M.  Ross  and  John  H. 
Ross,  being  duly  sworn,  upon  his  oath  deposes  and  says,  that 
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on  the  29th  day  of  September,  A.  D.  1855,  the  said  firm  of 
William  M.  Koss  &  Co.  employed  in  their  said  service  one 
Adam  G.  Innis  as  their  cashier;  and  that  said  Adam  G.  Innis 
continued  in  said  employment  as  snch  cashier  from  the  said 
29th  day  of  September,  A.  D.  1855,  until  and  including  the 
12th  day  of  December,  A.  D.  1859.  And  this  affiant  further 
deposes  and  says,  that  it  then  and  there  became,  and  was,  and 
continued  to  be  during  the  said  service  or  employment  of  the 
said  Adam  G.  Innis,  his  duty  to  receive,  safely  keep,  and  dis- 
burse all  moneys  which  came  to  the  possession  of  the  said 
William  M.  Eoss  &  Co.,  for  the  use  and  benefit  of  the  said 
William  M.  Eoss  &  Co.,  and  under  their  direction  and  in  pur- 
suance of  their  orders.  And  affiant  further  deposes  and  says 
that,  by  means  of  the  premises,  the  said  Adam  G.  Innis  then 
and  there  became  and  was  the  servant,  clerk  or  agent  of  the 
said  William  M.  Eoss  &  Co.  And  affiant  further  deposes  and 
says,  that  afterwards,  and  during  the  continuance  of  the  said  em- 
ployment, the  said  Adam  G-.  Innis  was  intrusted  by  the  said 
William  M.  Eoss  &  Co.,  with  the  sum  of  one  hundred  and 
sixty-six  dollars  in  bank  bills  or  notes  upon  various  banks, 
and  of  varions  denominations  which  are  severally  unknown  to 
this  affiant,  and  to  his  said  firm ;  and  that  afterwards,  to  wit, 
on  the  12th  day  of  December,  A.  D.  1859,  the  said  Adam  G. 
Innis  did,  then  and  there,  without  the  knowledge  or  con- 
sent of  the  said  William  M.  Eoss  &  Co.,  and  against  their 
will,  feloniously  convert   and  appropriate   to   his  own   use, 

and  embezzle  from  the  said  William  M.  Eoss  &  Co., 
[261]    with  intent  then  and  there  to  steal  the  same,  the  sum 

of  one  hundred  and  sixty-six  dollars;  which  sum  of 
one  hundred  and  sixty-six  dollars  in  bank  bills  or  notes  was 
then  and  there  the  property  of  the  said  William  M.  Eoss  & 
Co. ;  contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the  peo- 
ple of  the  state  of  Illinois,  and  further  this  affiant  saith  not. 

"W.  M.  Eoss." 
"  Subscribed  and  sworn  to  before  me,  this  27th  day  of  De- 
cember, A.  D.  1859.  Samuel  Straus,  Notary  Public." 
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The  plaintiff  then  called  as  a  witness,  Isaac  L.  Milliken, 
who  testified  as  follows:  I  am  a  justice  of  the  peace  in  the 
city  of  Chicago,  and  was,  on  the  27th  day  of  December,  A.  D. 
1S59.  He  further  testified,  that  upon  the  affidavit  heretofore 
given  he  issued  a  warrant  on  the  complaint  of  William  M. 
Ross  against  Adam  Gr.  Innis  for  embezzlement,  which  warrant 
is  in  the  usual  form,  and  is  contained  in  the  record. 

Witness  further  stated,  that  he  thought  he  delivered  the 
warranty  to  William  M.  Ross;  not  positive  whether  he  deliv- 
ered it  to  him  or  to  an  officer;  that  plaintiff  came  to  his 
house;  came  in  charge  of  an  officer,  and  gave  bail  to  appear 
at  a  future  day. 

The  bond  was  given  in  evidence. 

The  witness  further  testified  as  follows:  Plaintiff  was  after- 
wards examined  before  me  and  discharged.  Upon  cross-ex- 
amination he  said,  the  affidavit  is  in  the  handwriting  of  Rob- 
ert S.  Blackwell;  I  went  into  a  full  investigation  of  the 
charge;  there  were  several  witnesses  examined;  the  charge 
was  embezzlement,  and  I  thought  the  people  had  not  made  out 
a  cause;  it  did  not  appear  to  me  to  be  such  a  case  of  embez- 
zlement as  to  make  a  crime;  I  did  not  think  there  was  an  in- 
tent to  steal.  I  do  not  recollect  whether  the  defendants  testi- 
fied to  any  other  fact  than  was  testified  to  by  other  witnesses; 
there  was  evidence  of  a  conversation  between  the  Rosses  and 
Innis ;  the  evidence  of  one  of  the  defendants,  to  the  best  of 
my  recollection  was,  that  there  was  an  agreement  that  Innis 
should  assume  a  certain  debt  contracted  by  his  brother;  I  can- 
not recollect  the  amount;  it  was  more  than  two  hundred  dol- 
lars, and  perhaps  more  than  three  hundred;  the  debt  was  to 
be  paid  by  his  services,  or  out  of  his  salary;  I  don't  recollect 
that  any  other  witness  testified  to  these  facts;  the  defendants 
were  testifying  to  an  agreement  they  had  with  plaintiff,  and 
stated  this  as  the  agreement.  John  Ross  was  examined  as  a 
witness. 

William  M.  Douglass  testified :     That  he  was  an  officer, 
and  received  the  warrant  and  arrested  the  plaintiff  on 
West  Lake  street,  in  Chicago,  on  the  27th  day  of  De-    [262] 
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cember,  1859,  near  sundown,  and  brought  him  to  the  court 
house  to  Justice  Milliken;  he  had  gone  home.  The  wit- 
ness then  proceeded  as  follows:  I  met  one  of  Ross'  clerks 
and  told  him  to  send  Ross  up;  I  met  William  M.  Ross  as  I 
was  leaving  the  court  house,  and  told  him  his  case  could  not 
be  tried  that  night;  Ross  said  he  could  not  be  ready  till  next 
day;  I  then  went  with  plaintiff  to  Hervey's  office;  I  took  In- 
nis with  me;  we  then  went  to  Milliken's  office,  and  went  to 
Murray,  and  brought  Murray  and  gave  bail;  Hervey  went 
with  me;  I  got  the  warrant  from  the  city  marshal;  he  and 
Ross  wanted  it  served;  I  went  before  service  to  Ross'  store; 
saw  defendants  there;  they  told  me  where  plaintiff  lived,  and 
sent  a  boy  with  me.  The  witness  further  stated  that  he  ar- 
rested plaintiff  about  nine  or  ten  o'clock  that  night,  and  that 
he  was  released  on  bail,  and  that  he  was  present  at  the  exami- 
nation. 

The  witness  testifies  at  the  time  of  plaintiff's  discharge, 
William  M.  Ross  said  if  anybody  came  to  him  for  any  refer- 
ences, he  should  say  that  Innis  was  a  scoundrel  and  a  thief. 

The  plaintiff  then  called  as  a  witness,  Adam  Murray,  who 
testified  as  follows:  The  plaintiff  and  defendants  are  cousins; 
I  have  known  them  from  infancy.  After  plaintiff  left  defend- 
ants' store,  John  H.  Ross  wrote  me  a  note  desiring  to  see  me 
on  very  particular  business.  I  went  and  saw  him  in  the  store; 
he  told  me  he  had  a  telegram  from  his  brother  William,  in 
ISTew  York.  He  said  Innis  had  taken  $166  from  the  desk,  and 
that  he  had  telegraphed  to  his  brother  in  New  York,  and  had 
just  received  a  telegram  from  him  to  arrest  Innis  for  embez- 
zlement, for  taking  this  money,  for  it  was  the  same  as  stealing. 
I  said  I  had  not  seen  Innis  for  some  days;  he  said  he  would 
bring  him  from  Texas  if  he < went  there;  I  told  him  he  need 
not  go  so  far,  he  would  find  him  at  his  father's,  on  the  west 
side.  He  read  to  me  the  telegram  from  William,  I  think,  or 
told  me  its  contents,  I  don't  know  which.  He  said  I  had  bet- 
ter see  Innis.  I  said  I  would ;  that  some  one  must  be  wrong. 
Either  the  truth  was  not  told,  or  Innis  was  wrong.  I  could 
not  believe  Innis  could  do  such  a  thing.  I  took  the  first  op- 
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portunity  to  see  Innis,  and  told  him  what  Ross  said.  I  saw 
John  H.  Ross  a  day  or  two  after  the  first  interview,  about  the 
18th  or  20th  of  December.  I  told  him  I  had  a  message  from 
Innis  to  him.  I  delivered  the  message.  On  hearing  the 
message,  Ross  said  he  would  arrest  Innis  immediately.  I  told 
him  he  had  better  be  cautious,  he  might  put  Innis  in  a  better 
position  than  he  was  before.  He  said:  Nonsense,  you  don't 
suppose  he  would  fight  such  a  house  as  this.  Ross  wanted  me 
to  see  Innis,  to  tell  him  he  would  arrest  him  unless  he  would 
pay  back  the  money. 

Innis  desired  me  to  tell  Ross  that  the  money  he  took 
was  no  more  than  was  justly  due  him,  and  was  the  bal-  [263] 
ance  of  his  salary,  and  he  would  not  pay  it  back.  That 
he  could  not  arrest  him  without  he  committed  perjury,  and  if 
he  did  commit  perjury  he  would  punish  him.  I  told  Ross  this, 
and  that  Innis  said  that  any  understanding  about  his  brother's 
debt  was  based  on  paying  out  of  the  assignment  of  his  brother. 
Ross  said  there  was  an  account  of  Innis'  brother  in  the  books, 
which  was  charged  to  Adam  Innis. 

William  M.  Ross  returned  from  New  York  within  eight  or 
ten  days,  and  before  the  arrest.  I  went  to  the  store  on  some 
business.  William  Ross  told  me  that  Adam  Innis  had  taken 
$166  from  the  desk,  and  he  was  determined  to  make  an  ex- 
ample of  him ;  that  it  was  against  the  rules  of  the  store  that 
any  one  should  take  any  money  without  his  leave,  or  in  the 
way  he  had  taken  it.  That  he  would  ruin  him  in  Chicago, 
and  he  would  never  get  a  situation  in  Chicago  as  long  as  he 
lived ;  that  he  would  bring  him  before  the  police  magistrate, 
and  if  he  did  not  convict  him,  he  would  get  him  indicted  be- 
fore the  grand  jury.  I  asked  him  what  did  he  want  Innis  to 
do?  He  said  he  would  make  an  example  of  him;  it  was  not 
the  money,  but  to  make  an  example  of  him.  I  told  him  I 
would  see  Innis  and  let  him  know  next  day.  I  saw  Innis,  and 
told  him  the  very  words  above  stated.  I  was  expecting  to 
bring  about  peace,  and  told  each  of  them  what  the  other  said. 
Innis  told  me  to  say  to  Wm.  Ross  that  he  took  no  money  ex- 
cept the  balance  of  his  salary,  and  no  more;  that  he  could  not 
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arrest  liim  without  committing  perjury,  and  that  if  he  com- 
mitted perjury  he  would  take  him  up  for  it.  I  told  this  to 
William  Ross.  I  don't  recollect  what  he  said,  except  he  said 
he  would  punish  him.  One  correction  I  would  make  in  the 
message  from  Innis  to  John  Ross;  that  is,  "  I  took  only  the 
money  coming  to  me,  and  entered  it  in  the  book,  and  showed 
it  to  John  Ross." 

Innis  was  arrested  about  four  days  after  my  talk  with  Wil- 
liam Ross;  John  said  he  would  land  him  in  Joliet  or  state 
penitentiary  before  he  got  through  with  him.  I  was  present 
at  the  examination  before  Milliken:  John  and  William  Ross 
w^ere  both  present;  immediately  after  Innis  was  discharged, 
and  in  presence  of  justice,  William  Ross  said,  if  any  one  asked 
him  for  a  character  of  Innis,  he  would  say  he  stole  $166  of 
him,  and  was  a  liar  and  a  thief. 

Innis  had  been  employed  four  to  six  years  by  Ross  &  Co., 
up  to  the  12th  of  December,  1859;  up  to  this  time  William 
Ross  had  always  spoken  well  of  Innis,  and  said  he  was  an  hon- 
orable young  man,  and  lately  he  made  the  same  remark;  and 
that  he,  Innis,  must  have  had  bad  advisers,  or  he  would  not. 

have  done  what  he  did. 
[264]        Upon  cross-examination,  the  witness  testified  as  fol- 
lows: 

It  was  was  the  second  interview  when  John  Ross  said  he 
would  send  him  to  Joliet;  William  Ross  said,  in  reply  to 
Innis'  message,  that  he  would  have  him  punished;  William 
Ross  may  have  said  that  Innis  had  guarantied  his  brother's 
debt;  I  would  rather  say  that  he  said  so  than  he  did  not;  I 
did  not  testify  on  the  former  trial  that  Ross  said  the  effect  of 
arresting  Innis  would  be  to  ruin  him  in  Chicago;  I  did  not 
.say  so  before  the  justice. 

On  being  reexamined  by  plaintiff's  counsel,  he  testified  as 
follows: 

The  last  conversation  with  William  Ross,  when   I   took 

Innis'  message,  was  to  the  effect  that  he  would  punish  him ;  I 

saw  William  Ross  three  days  before  the  last  conversation ;  he 

then  said  plaintiff  had  taken  $166,  against  the  rule  of  the  store; 

332 


APEIL  TEEM,  1861.  265 

Ross  et  al.  vs.  Innis. 

the  statement  that  plaintiff  had  guarantied  his  brother's  debt 
was  in  the  first  conversation. 

The  plaintiff  then  called  as  a  witness,  George  Kennedy,  who 
testified  as  follows:  I  am  book-keeper  for  defendants,  and 
have  been  for  six  years,  and  during  all  the  time  plaintiff  was 
cashier.  On  Saturday  evening,  December  10,  previous  to  his 
leaving,  plaintiff  asked  me  to  make  out  his  account ;  I  made 
out  a  copy  for  him  and  handed  it  to  him. 

The  plaintiff  then  offered  in  evidence  the  account  of  the 
plaintiff  on  the  books  of  the  defendant,  as  shown  by  defend- 
ant's ledger,  page  344. 

One  item  of  the  account  is  $241.04,  the  amount  due  from 
plaintiff's  brother,  Alexander  Innis,  charged  to  plaintiff;  the 
date  of  that  charge  is  October  31,  1859;  the  charge  was  made 
by  me  by  the  direction  of  William  Ross,  and  the  books  bal- 
anced at  that  time;  including  this  charge  made  plaintiff 
debtor  $77;  excluding  this  charge,  he  had  $166  to  his  credit; 
the  balance  against  Alexander  Innis  was  struck  October  31, 
but  it  had  been  standing  since;  the  account  with  Alexander 
Innis  commenced  in  January,  1857;  I  did  not  notify  the 
plaintiff  that  this  charge  was  made ;  he  was  at  the  other  end 
of  the  desk  at  the  time  Ross  directed  the  charge  to  be  made; 
the  desk  is  a  long  one,  sixteen  feet  long,  or  more;  Innis  was 
at  one  end,  and  I  at  the  centre;  I  was  there  when  the  order  to- 
make  the  charge  was  given,  and  I  think  Innis  was  there,  but 
Ross  did  not  direct  his  attention  to  the  entry;  I  made  the  en- 
try immediately;  I  never  communicated  to  plaintiff  that  I  had 
made  this  charge;  when  I  first  presented  plaintiff  with  this 
account  containing  this  charge,  it  was  the  first  time  to  my 
knowledge  that  he  knew  of  the  entry. 

The  account  of  Alexander  Innis  with  the  defendants 
was  then  given.     The  witness'  attention  being  called  to    [265] 
the  account,  he  further  testified  as  follows: 

This  is  the  account  of  Alexander  Innis;  the  last  item  of 
credit  is  October  31,  1859,  by  Adam  G.  Innis,  $241.04;  the 
next  to  the  last  item  of  credit  is  June  16, 1858,  $175  cash ;  the 
writing  in  pencil  on  this  book  is  "  Canada  John  Ross,"  who  is 
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cashier  of  defendants;  the  words  in  pencil  are  "on  Adam 
Murray's  security;"  these  words  appear  across  Alexander 
Innis'  account;  after  the  account  was  delivered  to  Adam  Innis, 
both  the  defendants  were  absent;  Innis  did  not  take  the  money 
on  Saturday,  because  the  defendants  were  not  at  home;  I  ad- 
vised him  not  to  take  the  money  until  the  Rosses  came  back; 
he  came  back  and  worked  on  Monday  in  his  place  as  cashier; 
Innis  charged  himself  with  the  $166  on  the  books  of  Ross  on 
Monday,  and  took  that  amount  of  money  from  the  funds. 
The  witness  here  referred  to  the  book  in  which  it  was  charged, 
and  it  was  called,  on  the  trial,  on  the  "big  book;"  one  column 
contains  all  moneys  received  on  sales,  the  other  all  money  paid 
out;  it  is  in  the  handwriting  of  Canada  John  Ross;  the  foot- 
ing is  in  Innis'  handwriting;  there  was  one  charge  of  $166, 
"A.  G.  Innis,  $166,"  in  Innis'  handwriting;  I  erased  this 
charge  by  direction  of  William  Ross,  after  his  return  from 
!N"ew  York;  I  found  the  entry  made  on  Monday  morning; 
William  Ross  returned  from  New  York  about  ten  or  twelve 
days  after  the  charge  was  made;  I  transferred  it  to  the  other 
books  on  Tuesday  morning,  and  when  Ross  returned  he  order- 
ed them  all  erased;  it  may  have  been  overlooked  in  some  of 
the  books ;  the  clerks  were  all  "paid  over  a  fortnight ;  a  list  was 
made  out  showing  the  amount  due  each  salesman  and  clerk, 
after  deducting  the  amount  of  goods  purchased  by  him,  and 
the  balance  was  paid  by  Innis  as  cashier;  my  name  was  not 
on  the  pay  roll,  nor  was  Innis' ;  when  I  wanted  money  I  got 
Innis  to  draw  a  check,  and  got  one  of  the  Rosses  to  indorse 
it;  Innis  got  money  in  the  same  way;  Innis  left  Monday  night 
and  did  not  return;  I  made  no  inquiry  about  the  entry  of 
$166. 

Upon  cross-examination,  he  testified  as  follows:  The  entry 
of  Alexander  Innis'  account  to  Adam  Innis  was  made  Octo- 
ber 31, 1859;  Innis  was  cashier,  and  it  was  his  duty  to  receive 
and  pay  out  all  cash,  and  to  deposit  it  in  bank  to  the  credit  of 
the  defendants;  William  Ross  had  given  instructions  that  r.o 
amount  over  $5  was  to  be  paid  without  a  check  drawn  by  Innis 
and  indorsed  by  one  of  the  Rosses;  all  money  received  into 
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the  store  passed  into  the  custody  of  Innis;  these  instructions 
were  given  two  or  three  months  before  Innis  left  there ;  when 
I  drew  over  $5  on  my  salary  I  got  his  check  and  got  Ross  to 
indorse  it,  and  Innis  did  the  same;  Innis  had  access  to  the 
ledger,  and  to  all  the  books;  I  have  seen  him  looking 
at  the  ledger  frequently,  and  looking  at  his  own  account  [266] 
in  it;  I  cannot  state  what  month;  have  seen  him  look 
at  it  frequently;  the  desk  was  about  sixteen  feet  long;  plain- 
tiff could  have  heard  the  directions  given  to  charge  his  account 
with  Alexander  Innis'  account,  unless  he  was  busy;  I  can't 
recollect  in  what  tone  he  directed  me  to  enter  this  charge;  I 
presume  he  spoke  in  his  ordinary  tone  of  voice;  his  ordinary 
tone  was  low ;  I  think  he  had  just  come  into  the  store.  I  find 
charged  to  plaintiff's  account  on  books  of  defendants,  January 
23,  1857,  Alexander  Innis'  account  of  $189.42,  which  was  de- 
ducted from  plaintiff's  salary;  the  pencil  marks  in  petty  ledger 
are  in  the  handwriting  of  John  Ross,  the  cashier;  this  is  the 
first  time  I  ever  saw  them ;  they  must  have  been  made  lately. 
(Witness  here  looks  at  checks.)  They  are  in  the  handwriting 
of  plaintiff,  drawn  by  him  to  order  of  Ross,  and  by  him  in- 
dorsed. 

A  large  number  of  checks  were  then  given  in  evidence. 

The  witness  continued :  At  the  time,  Innis  left  there  twenty- 
eight  checks;  the  cash  sales  averaged  $1,500  per  day;  all  this 
money  passed  through  Innis'  hands. 

On  reexamination,  he  said:  the  direction  not  to  pay  out 
over  five  dollars  without  drawing  check  was  not  always  re- 
garded; it  was  many  times  disregarded;  by  this  sales  book  it 
appears  to  have  been  disregarded. 

The  plaintiff  then  called  Alexander  Innis,  who  testified  as 
follows : 

I  am  brother  of  plaintiff;  I  was  in  business  in  Quincy,  Illi- 
nois, in  1857  and  1858;  23d  January,  1857,  the  item  of  $189.42 
was  charged  me  on  defendant's  books. 

I  was  short  of  money  at  the  time,  and  wrote  to  my  brother; 
I  settled  with  the  defendants  after  the  payment  by  my  bic  ther 
of  .the  $189.42;  the  payment  was  made  by  my  brother  at  my 
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request,  and  I  afterwards  paid  him.  The  defendants  never  re- 
quired any  guaranty  of  my  account,  and  my  brother  never 
guarantied  the  claim  to  my  knowledge;  I  never  requested  my 
brother  to  assume  the  debt;  my  transactions  with  the  defend- 
ants amounted  to  above  $5,000;  it  was  all  settled  except  $160; 
I  failed  in  August,  1858,  and  made  an  assignment  to  my  brother. 

On  cross-examination  he  said:  I  had  a  number  of  settle- 
ments with  the  Rosses;  I  requested  my  brother  to  pay  this 
$189,  because  I  had  not  the  money  at  the  time;  the  account 
had  been  due  about  two  weeks ;  the  account  was  due  and  ought 
to  have  been  paid,  and  I  wanted  to  keep  up  my  credit;  at  the 
time  I  incurred  that  liability  there  was  no  obligation  on  the 
part  of  my  brother  to  pay  it;  I  sometimes  sent  orders  for 
goods  to  my  brother  to  be  filled,  and  sometimes  bought  the 
goods  myself;  most  of  them  were  bought  through 
[267]  orders,  because  of  the  peculiar  nature  of  the  arrange- 
ment ;  I  only  bought  such  goods  as  would  make  up  my 
assortment;  was  to  have  credit  of  thirty  days  from  defendants 
for  all  goods  I  purchased  of  the  Rosses;  I  selected  personally 
only  about  $800  to  $1,000.  worth,  the  rest  were  purchased  by 
my  brother,  the  plaintiff;  the  amount  of  assets  transferred  to 
my  brother  was  about  $3,000  to  $4,000 ;  some  were  available 
and  some  not;  I  presume  greater  part  was  available;  Adam 
Murray  never  guarantied  my  account  to  the  Rosses  to  my 
knowledge;  I  now  reside  in  Milwaukee;  the  plaintiff  has  no 
interest  in  my  store. 

On  reexamination,  witness  testified  as  follows: 

I  bought  the  goods  of  the  Rosses;  plaintiff  has  loaned  me 
money;  I  don't  know  how  much;  I  still  owe  him;  I  paid  him 
the  $189  item  charged  to  him. 

The  plaintiff  here  rested  his  case. 

The  defendants  then  called  Bobert  S.  Blackwell,  who,  be- 
ing sworn,  testified  as  follows : 

I  am  an  attorney  and  counselor  at  law,  and  have  been  for 

many  years;  William  Ross  consulted  me  in  1859;  the  affidavit 

for  arrest  is  in  my  handwriting;  I  drew  it;  this  paper  was 

sworn  to,  December  27,  1859;  the  first  person  who  consulted 
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me  about  this  transaction  was  John  H.  Ross;  he  consulted  me 
with  reference  to  the  course  which  the  firm  should  pursue,  in 
connection  with  Mr.  Innis,  at  that  time  one  of  their  clerks ;  in 
the  course  of  my  cross-examination,  as  I  am  in  the  habit  with 
my  clients,  I  found  out  that  Adam  Murray  was  an  uncle  of 
plaintiff,  and  also  a  relative  of  the  Rosses;  I  suggested  to  Mr. 
John  H.  Ross  that  he  had  better  consult  with  Mr.  Murray 
about  it  before  taking  any  steps,  and  said  that  I  would  think 
the  matter  over  and  give  him  further  advice  after  he  had  con- 
ferred with  Mr.  Murray;  during  this  interview,  John  H.  Ross 
said  to  me  that  on  the  discovery  of  this  deficit  he  had  tele- 
graphed William  M.  Ross,  at  New  York,  in  reference  to  it; 
he  stated,  at  the  same  time,  that  William  had  directed  him  to 
consult  counsel  in  reference  to  the  matter;  this  ended  my  in- 
terview with  John  H.  Ross;  this  was  before  the  27th  of  De- 
cember; less  than  two  weeks,  I  think;  not  long  between  this 
conversation  and  the  date  of  the  affidavit,  William  M.  Ross 
came  home  from  New  York;  he  called  on  me,  on  his  arrival, 
to  consult  me  about  the  same  matter;  I  stated  to  him  sub- 
stantially the  interview  I  had  had  with  John  H.  Ross  about 
this  matter;  he  desired  my  opinion  as  to  whether  he  should 
proceed  civilly  or  criminally  against  Innis;  I  listened  to  his 
statement  of  facts,  and  told  him  that  I  could  not  give  him  an 
opinion  upon  the  question  submitted  to  me  unless  I  examined 
the  account  of  Mr.  Innis,  and  learned  the  rules  of  his  busi- 
ness by  which  the  clerks  in  his  establishment  were 
governed,  and  the  usages  of  the  establishment,  and  con-  [268] 
versed  with  the  clerks  who  were  cognizant  of  the  rules 
and  usages,  with  reference  to  the  question  of  evidence  involved 
in  the  case;  I  thereupon  suggested  to  him  that  I  should  go 
down  to  the  store  and  talk  with  the  clerks  and  examine  the 
books,  and  find  out  the  facts ;  he  then  left  me,  after  making 
an  appointment  to  meet  me  at  his  store  after  12  o'clock  of  the 
same  day;  I  accordingly  went  to  the  store  between  12  and  2 
p.  m.;  William  M.  Ross  was  not  in  at  the  time;  I  spoke  to 
the  bookkeeper  and  asked  him  if  William  M.  Ross  was  in;  I 
told  my  business,  and  the  books  were  produced  before  me,  and 
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I  made  an  examination;  I  then  inquired  of  John  Eoss,  the 
bookkeeper,  the  cashier,  and  two  or  three  other  clerks,  in 
reference  to  the  rules  of  the  store  as  to  the  payment  of  money ; 
and  coupling  the  facts  I  had  learned  at  the  store  with  the 
statement  of  the  Rosses,  I  advised  William  Ross  to  proceed 
criminally  against  Mr.  Innis.  I  state,  in  this  connection,  that 
I  .gave  my  opinion  in  good  faith.  I  learned  from  John  Ross 
that  it  was  a  sort  of  family  affair;  the  statement  made  to  me 
by  William  Ross,  was,  that  Innis  was  some  kind  of  a  clerk  or 
cashier;  that  he  had  charge  in  the  store  of  the  funds  which 
were  received  from  the  daily  sales  of  the  establishment;  that 
it  was  his  duty  to  deposit  the  money  on  hand  each  afternoon 
at  the  hour  the  bank  closed;  that  no  money  should  be  paid  to 
any  person  over  five  dollars,  except  on  a  check  on  the  bank; 
these  checks  over  five  dollars  were  to  be  signed  by  Innis  and 
indorsed  by  William  M.  Ross,  if  at  home,  and  if  absent,  by 
John  H.  Ross ;  that  no  clerk  or  employee  of  the  establishment 
could  receive  a  greater  sum  than  five  dollars,  without  con- 
forming to  the  rules.  They  further  stated  that  Mr.  Innis  was 
cognizant  of  these  rules,  and  had  acted  upon  them;  that  Innis 
had  a  brother  residing  in  Quincy  who  had  occasionally  bought 
goods' from  the  Rosses  for  his  store  at  Quincy;  that  they  were 
not  satisfied  with  their  course  of  dealing  with  Alexander  Innis, 
and  declined  to  sell  him  further  until  some  satisfactory  ar- 
rangement was  made ;  they  then  stated  that  these  f  acts_  were 
brought  home  to  the  knowledge  of  Adam  Innis,  and  that  he 
agreed  with  them,  the  Rosses,  that  he  would  guaranty  such 
bills  of  goods  or  balances,  as  might  exist  between  the  parties 
from  time  to  time  as  they  were  willing  to  sell  him;  William 
M.  Ross  stated  that,  in  pursuance  of  this  oral  guaranty  of 


Adam  Innis,  goods  were  delivered  to  Alexander  Innis  and 
shipped  to  Quincy ;  that  Alexander  Innis  had  not  performed 
his  agreement  with  them,  and  that  they  had  so  informed  Adam 
Innis,  and  that  no  complaint  was  made  as  to  the  question  of 
liability;  Mr.  Ross  then  said  that  these  facts  transpired  prior 
to  or  about  the  time  that  he  was  starting  for  New  York; 
[269J  that  is,  just  before  he  went  to  New  York  he  told  Adam 
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that  these  debts  had  not  been  paid  and  he  made  no  com- 
])laint  as  to  his  liability;  he  said  that  he  then  told  John  to  see 
that  the  rule  was  strictly  observed  with  reference  to  drawing 
money  from  the  bank;  that  while  in  New  York  he  received  a 
telegram  from  John,  informing  him  of  the  over-draft  by 
plaintiff;  this  is  substantially  the  statement  made  to  me  by 
William  M.  Ross;  I  afterwards  examined  the  books,  and 
questioned  the  clerks;  Ross  then  asked  me  whether  I  would 
advise  a  civil  or  criminal  proceeding;  I  advised  a  criminal 
proceeding,  and  thereupon  wrote  the  affidavit,  and  Innis  was 
arrested,  examined,  and  discharged;  before  the  magistrate  the 
Rosses  swore  to  the  same  facts,  substantially,  that  they  had 
stated  to  me;  after  William  Ross  left  for  New  York,  as  I 
understood  from  John,  Innis  had  threatened  to  take  the 
money,  being  the  balance  of  his  salary,  and  he  had  told  him 
that  he  would  prosecute  him  criminally  if  he  did ;  I  was  pre- 
sent at  the  examination  before  Milliken;  Adam  Murray  was 
called  for  defense  before  Milliken,  and  testified,  in  substance, 
on  his  examination-in-chief,  that  William  M.  Ross,  in  a  con- 
versation with  him,  stated  that  if  Innis  did  not  settle  the  mat- 
ter he  would  ruin  him ;  I  then,  at  Ross'  suggestion,  put  a  par- 
ticular question  to  Murray,  whether  Ross  had  stated  that  he 
would  ruin  Innis,  or  that  the  effect  of  a  criminal  prosecution 
would  be  to  ruin  him  1  Murray  replied  that  he  was  not  cer- 
tain which  form  of  expression  was  used,  but  his  impression 
was  that  it  was  that  a  criminal  prosecution  would  have  the 
effect  to  ruin  him. 

Upon  cross-examination,  he  testified  as  follows:  Before  1 
drew  the  affidavit,  I  went  to  the  store  and  examined  the  books, 
the  account  of  Innis  particularly,  and  then  the  cashier,  the 
book-keeper,  and  several  clerks.  The  book  I  examined  was 
like  the  one  here  shown  me.  I  have  no  doubt  I  was  told  on 
what  book  the  entry  was  made.  I  think  the  affidavit  was 
written  the  next  day  after  I  went  to  the  store.  I  found  the 
entry  in  the  books  of  the  money  in  controversy  at  the  time;  I 
then  found  out  the  real  amount  in  controversy.  I  don't  re- 
member whether  I  examined  the  large  book  as  to  the  entry  of 
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$166;  I  know  I  was  shown  the  very  entry  of  plaintiff  himself 
in  his  handwriting,  as  I  was  told,  in  that  book  (pointing  to 
the  sales  book).  William  Ross  did  not  tell  me  that  plaintiff 
assumed  this  debt  to  be  paid  out  of  the  effects  assigned  to  him; 
this  fact  was  never  communicated  to  me,  nor  did  I  ever  hear 
of  it  until  after  the  examination ;  I  heard  before  the  magis- 
trate, for  the  first  time,  of  the  assignment.  I  could  not  say 
that  I  asked  Mr.  Kennedy  about  what  plaintiff  said  in  regard 
to  his  conduct;  John  Ross  directed  Kennedy  to  facilitate  my 
examination  of  the  books,  and  he  showed  me  the  ac- 
[270]  counts  of  both  Innises,  and  I  examined  them;  I  was 
told  by  both  the  Rosses  that  they  had  the  right  to- 
charge  the  account  to  Innis ;  I  made  an  inquiry  as  to  Adam's 
guaranty  of  Alexander's  debt;  and  received  a  reply  from  some 
one;  I  don't  know  who  corroborated  the  statement  of  the 
Rosses ;  I  learned  from  all  parties,  clerks  and  partners,  that 
the  rule  was,  not  to  pay  out  more  than  $5  without  a  check; 
persons  there  pointed  out  to  me  certain  items,  and  gave  me  in- 
stances to  show  that  this  was  the  rule;  this  was  to  corroborate 
their  statement  as  to  the  rule;  I  found,  on  examination,  this 
was  the  rule;  I  was  not  told  the  rule  was  violated  every  day; 
I  learned  that  it  had,  in  pressing  instances  been  violated,  but 
every  one  understood  that  was  the  rule;  William  M.  Ross  did 
not  tell  me  that  plaintiff  assumed  his  debt  to  be  paid  out  of 
the  effects  assigned  to  him,  Innis;  I  never  heard  of  this  until 
after  the  examination. 

The  defendant  called  John  Ross,  who  testified  as  follows :  I 
was  in  the  employ  of  the  defendants  in  1859;  the  night  of  the 
12th  of  December,  Monday,  John  H.  Ross  came  to  me  and 
told  me  he  wanted  me  to  hear  what  he  had  to  say  to  Mr. 
Innis,  and  while  there,  John'H.  Ross  forbid  Innis  from  taking 
money  without  authority,  and  told  him  if  he  took  any  money 
without  his  consent,  he  would  hold  him  subject  to  a  criminal 
action;  Innis  left  the  store  that  evening,  and  never  came  after- 
wards; they  were  talking  of  a  balance  of  salary  claimed  by 
Innis;  this  was  $166  according  to  the  books. 

On  his  cross-examination,  he  said:  This  conversation  must 
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have  been  about  8  o'clock  p.  m.  ;  I  had  no  particular  position 
in  the  store  at  that  time;  I  was  employed  to  superintend  the 
desk,  to  see  that  things  went  on  right;  Mr.  Ross  said  in  New 
York  that  he  wanted  to  get  an  easier  situation;  my  employ- 
ment was  to  see  that  the  proper  entries  were  made  in  the 
books;  I  was  sitting  by  the  stove  near  the  desk;  John  H. 
Ross  told  me  to  come  to  the  desk  and  hear  what  he  had  to  say 
to  Mr.  Innis;  I  don't  know  whether  the  entry  of  $166  on  the 
sales  book  was  made  at  that  time;  I  understood  that  Innis 
asked  Ross  for  the  money;  I  don't  know  at  what  time;  I 
don't  know  that  Ross  had  then  seen  the  entry;  Innis  told  Ross 
that  he  could  not  prevent  him  taking  his  salary;  I  left  fifteen 
or  twenty  minutes  after  the  conversation  and  went  to  the 
stove;  Innis  was  at  the  desk  then;  I  think  Innis  left  the  store 
before  I  did. 

I *knew  of  the  regulation  not  to  pay  over  $5  without  a  check; 
I  went  to  the  store  in  September,  1859;  I  was  told  of  the  rule 
afterwards  when  making  a  charge  to  myself,  subsequent  to 
being  told  of  it;  I  have  violated  the  rule,  I  presume;  Mr. 
Ross  was  standing  by  at  the  time,  and  directed  me  to  charge  it; 
I  have  spoken  to  Kennedy  of  the  propriety  of  his 
being  absent  at  the  time  of  examination;  the  circum-  [271] 
stances  were  these — Mr.  Kennedy  felt  hurt  about  some 
conversation  had  with  William  Ross,  who  claimed  that  Ken- 
nedy was  prejudiced  in  favor  of  the  plaintiff;  I  then  advised 
him  to  go  away  so  as  not  to  place  himself  in  the  power  of  the 
party ;  the  entry  in  pencil  on  petty  ledger  was  made  by  me  by 
mistake;  the  books  were  in  our  room;  we  roomed  together; 
we  had  this  book  together ;  in  looking  over  the  accounts  John 
II.  R-oss  said  that  Innis  never  got  goods  without  guaranty;  I 
wrote  this  by  mistake ;  it  should  have  been  written  opposite 
William  Innis'  account,  which  is  on  the  same  page  and  just 
i>elow  Alexander  Innis'  account;  Adam  Murray  had  "William's  . 
account,  as  I  understood  it,  and  so  wrote  it;  this  entry  was 
made  on  Friday  last. 

On  being  -reexamined  by  defendants,  he  testified,  that  when 
Innis  said  they  could  not  prevent  his  taking  his  salary,  John 
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H.  Ross  replied,  that  if  they  owed  him  anything,  to  present 
his  bill,  and  when  his  brother  returned  from  New  York  he 
could  settle  it,  as  he  understood  from  William,  he  and  Innis 
had  an  arrangement. 

The  defendants  gave  some  evidence  to  show  that  plaintiff, 
since  he  left  the  defendants,  had  been  doing  a  successful  busi- 
ness, and  therefore  claimed  he  had  not  sustained  any  damages. 

The  defendants  proved  that  the  following  telegram  had  been 
received  by  John  EL  Ross,  one  of  the  defendants,  on  the  13th 
December,  1859: 

"  New  York,  December  /j,  1859. 
"To  W.  M.  Ross  &  Co: 

"  If  Hervey  advises,  arrest  Innis  for  embezzlement.  I  have 
telegraphed  Carver  to  pay  for  your  signature. 

"W.M.Ross." 

The  court  gave  the  following  instructions  to  the  jury  on  the 
part  of  the  plaintiff: 

1.  If  the  jury  are  satisfied,  by  the  evidence,  that  the  de- 
fendants knew,  at  the  time  they  advised  with  their  attorney, 
that  the  plaintiff  in  good  faith  claimed,  and  had  a  prima  facie 
right  to  pay  himself  the  money  on  his  salary,  and  that  he  had 
often  done  so  before,  and  did  not  state  that  fact  to  their  at- 
torney, then  the  attorney's  advice  is  no  protection  to  them, 
nor  was  there  probable  cause  for  causing  plaintiff 's  arrest  and 
trial  on  the  alleged  charge  of  stealing  the  money,  if  such 
claim  was  made  honestly  and  in  good  faith. 

2.  The  jury  are  instructed,  as  matter  of  law,  that  if  the  jury 
shall  find,  from  the  evidence,  that  the  fact  that  the  plaintiff 
in  this  case  disputed  the  right  of  the  defendants  to  charge  him 
with  his  brother's  account,  and  that  the  defendants  knew  that 
fact,  and  that  if  they  shall  also  find  that  the  plaintiff  claimed 

the  right  to  pay  himself  the  $166  for  his  salary,  and 
[272]    that  that  fact  was  known  to  the   defendants  at  the  time 

they  consulted  Blackwell,  then  the  jury  are  instructed 
that  those  were  material  facts  to  be  communicated  to  counsel. 

3.  The  jury  are  further  instructed  that  the  fact  that  the  rule 
as  to  payment  as  to  sums  over  five  dollars  was  frequently  vio- 
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lated  (if  that  fact  be  found  by  the  jury)  was  a  material  fact 
to  be  communicated  to  the  counsel  when  his  advice  was  sought. 
This  is  so  if  defendants  knew  and  remembered  the  fact  at  the 
time  of  taking  counsel. 

4.  The  jury  are  instructed,  as  matter  of  law,  that  to  entitle 
the  defense  of  advice  of  counsel  to  avail  the  defendants,  all 
the  facts  and  circumstances  known  to  party  seeking  the  advice, 
or  which  he  ought  to  have  ascertained  by  careful  and  diligent 
inquiry,  must  be  fairly,  and  in  good  faith,  laid  before  the 
counsel  for  his  opinion;  and  if  the  jury  shall  believe,  from  the 
evidence,  that  any  material  and  important  fact  known  to  the 
defendant,  or  which  he  could  have  ascertained  by  careful  in- 
quiry, was  kept  back  from  the  counsel,  then  that  the  advice 
given  od  such  a  partial  statement  is  not  a  protection. 

5.  If  the  jury  shall  find,  from  the  evidence,  that  the  plain- 
tiff, Adam  G.  Innis,  up  to  the  time  of  his  arrest  for  embezzle- 
ment, bore  uniformly  a  good  reputation  for  honesty,  for  in- 
tegrity, and  the  defendants  acknowledged  that  the  plaintiff 
bore  such  character,  in  their  estimation,  up  to  the  time  of  his 
arrest  for  embezzlement,  then  that  is  strong  evidence  that  the 
defendants  had  no  probable  cause  for  causing  the  arrest  of  the 
plaintiff  for  embezzlement  (23  111.,  575),  unless  very  strong 
circumstances  of  guilt  existed  to  base  a  criminal  charge  upon 
as  against  plaintiff  Innis. 

6.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff' 
was  charged,  arrested,  and  treated  as  stated  in  his  declaration, 
and  that  the  defendants  knew,  at  the  time  of  making  the 
charge,  that  the  plaintiff,  as  their  cashier,  paid  himself  the 
money  in  question  for  his  services,  earned  to  that  date,  credit- 
ing  them  and  charging  himself  with  the  same  on  the  books  in 
the  usual  way,  claiming  it  as  his  right  so  to  do,  then  in  such 
case  these  acts  do  not  constitute  probable  cause  for  making: 
said  charge  and  arrest. 

7  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
was  then  and  there,  and  had  been  several  years,  cashier  for  de- 
fendants, when  he  paid  himself  the  money  for  his  services 
rendered  them,  and  that   he  had  often  done  so  before,  with 
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their  knowledge  and  assent,  he  creditng  them  and  charging 
nimself  for  the  same  on  their  books,  kept  for  the  purpose,  and 
when  told  by  one  of  them  he  must  return  the  money,  or   they 

would  have  him  arrested  for  stealing  it,  he  claimed  his 
[273]    right  to  pay  it  to  himself;  all  of  which,  if  the  jury  find, 

from  the  evidence,  the  defendants  knew  when  they 
caused  his  arrest,  then,  and  in  such  case,  there  was  no  prob- 
able cause  for  the  arrest. 

8.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ants made  the  charge  of  embezzlement  falsely,  maliciously, 
and  without  probable  cause,  to  destroy  the  plaintiff's  reputa- 
tion for  honesty  in  Chicago,  and  to  prevent  his  getting  em- 
ployment in  Chicago,  and  that  they  obtained  the  opinion  of 
counsel  upon  a  false  or  partial  statement  of  facts,  as  they  un- 
derstood them,  then  such  opinion,  if  so  obtained,  would  offer 
no  protection  to  them,  and  the  plaintiff,  in  such  case,  ought 
to  recover,  and  the  jury,  in  such  case,  may  give  exemplary 
damages. 

9.  That  in  order  to  render  the  advice  of  counsel  any  protec- 
tion to  the  defendants  in  this  action,  the  jury  must  be  satis- 
fied, from  the  evidence,  that  such  advice  was  sought  in  good 
faith,  and  that  a  fair,  full  and  true  statement  of  all  the  facts 
were  then  submitted  to  the  counsel,  and  that  they,  in  institut- 
ing the  prosecution,  were  induced  to  act,  and  acted  on  such 
advice  without  a  previous  determination  to  prosecute  the 
plaintiff,  whether  so  advised  or  not. 

10.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ants instituted  the  criminal  prosecution  from  a  fixed  determin- 
ation of  their  own,  rather  than  from  the  opinion  of  legal 
counsel,  or  that  a  full,  fair  and  true  statement  of  all  the 
facts  was  not  submitted  to  the  counsel,  then,  and  in  either 
case,  the  opinion  given  by  the  counsel  is  no  defense  to  this 
action,  if  the  charge  was  false  and  made  without  probable 
cause. 

11.  If  the  jury,  from  the  evidence,  find  the  defendants,  or 
either  of  them,  guilty,  as  charged  in  the  declaration,  they  will 
assess  the  plaintiff's  damages,  and  they  are  not  confined  to 
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the  actual  damages  proved,  but  may  give  reasonable  exemplary 
damages. 

To  the  giving  of  each  of  the  above  instructions  the  defend- 
ants  excepted. 

The  court  then  gave  the  following  instructions  on  the  part 
of  the  defendants: 

If*  the  defendants  had  any  probable  cause  to  institute  the 
criminal  proceedings,  then  the  plaintiff  cannot  recover;  prob- 
able cause  is  defined  to  be  a  reasonable  ground  of  suspicion, 
supported  by  circumstances  sufficiently  strong  in  themselves 
to  warrant  a  cautious  man  in  the  belief  that  the  person  accused 
is  guilty  of  the  offense  with  which  he  is  charged. 

If  the  jury  believe,  from  the  evidence  in  this  case,  that  the 
defendants  fully  and  fairly  stated  all  the  facts  and  circum- 
stances in  relation  to  the  criminal  prosecution  to  respectable 
counsel,  and  that  such  counsel  advised  them  to  institute 
the  criminal  proceedings,  and  the  defendants,  in  good  [274] 
faith,  acted  upon  such  advice,  then  the  plaintiff  can- 
not maintain  this  action,  whether  such  advice  was  correct  or 
not,  and  whether  the  defendant  in  the  criminal  prosecution 
was  guilty  or  not. 

If  the  jury  believe,  from  the  evidence,  that  the  defendants, 
or  either  of  them,  testified  before  the  magistrate  to  facts  par- 
ticularly within  their  knowledge,  in  the  communication  of  the 
charge  made  by  them  against  the  plaintiff,  that  plaintiff  had 
agreed  to  assume  and  pay  the  debt  of  Alexander  Innis,  and  if 
they  further  believe  that  said  defendants,  in  good  faith,  be- 
lieved that  the  plaintiff  had  so  agreed  to  pay  and  assume  the 
same,  then  the  testimony  so  given  by  said  defendants,  or 
either  of  them,  is  evidence  in  this  case  as  to  the  existence  of 
the  probable  cause  for  making  the  criminal  charge  complained 
by  the  plaintiff. 

The  following  instructions  were  asked  by  the  defendants  to 
be  given  to  the  jury,  and  each  of  them  was  refused  by  the 
court : 

1.  There  is  no  evidence  in  this  case  that  the  plaintiff  did  not 
make  an  arrangement  with  the  defendants,  or  one  of  them,  by 
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which  lie  assumed  to  pay  and  become  personally  liable  to  pay 
the  debt  due  defendants  by  Alexander  Innis. 

2.  Probable  cause  is  a  question  of  law,  and  there  being  no 
dispute  as  to  facts  of  the  case,  the  court  instruct  the  jury,  as  a 
matter  of  law,  that  there  wTas  probable  cause  for  the  prosecu- 
tion of  the  criminal  action  in  this  case,  and  therefore  the 
plaintiff  cannot  recover. 

3.  If  the  jury  believe,  from  the  evidence,  that  there  was  an 
agreement  between  either  of  the  defendants  and  the  plaintiff, 
by  which  the  defendants,  in  good  faith,  understood  and  be- 
lieved that  the  plaintiff  had  stipulated  and  assumed  to  pay  the 
debt  of  Alexander  Innis,  and  thereby  become  personally  liable 
for  the  same,  then  there  is  probable  cause  for  the  prosecution 
instituted  by  the  defendants,  and  plaintiff  is  not  entitled  to 
recover,  provided  the  jury  further  find  that  said  plaintiff  took 
any  money  belonging  to  defendants  without  their  consent  and 
permission,  and  the  evidence  of  the  defendants  before  the 
magistrate,  upon  the  criminal  charge,  is  to  be  considered  by 
the  jury  as  evidence  in  this  case  as  to  the  facts  testified  to  by 
said  defendants. 

4.  If  the  jury  shall  believe,  from  the  evidence,  that  the  de- 
fendants had  a  rule  that  the  employees  in  their  store  should 
not  take  or  pay  out  any  money  over  $5  without  a  check  drawn 
by  the  cashier  and  countersigned  by  one  of  the  Rosses,  and 
that  the  plaintiff  had  guarantied  his  brother  Alexander's  debt 
of  $241,  and  that  the  same  was  charged  to  him  on  defendant's 
books,  and  that  plaintiff,  while  a  clerk  in  defendant's  store, 

came  into  possession  of  $166,  money  received  from 
[275]  sales  of  defendants'  goods,  and  while  the  rule  was  in 
force,  and  with  knowledge  of  it,  refused  to  pay  over 
money,  or  deposit,  but  agains,t  the  remonstrance  of  defend- 
ants, or  either  them,  appropriated  the  money  to  his  own  use, 
then  there  was  probable  cause,  and  this  action  cannot  be  main- 
tained. 

To  the  refusing  of  each  of  said  instructions  by  the  court, 
the  defendants  excepted. 

The  court  thereupon  gave  the  following  instructions: 
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"  This  is  an  action  for  malicious  prosecution,  and  to  entitle 
the  plaintiff  to  recover,  he  ought  to  show,  first,  that  the  pros- 
ecution was  ended;  that  the  proceeding  was  malicious;  that 
it  was  without  probable  cause.  There  seems  to  be  no  contra- 
dictory evidence  in  regard  to  the  termination  of  the  criminal 
proceedings  against  the  plaintiff,  and  the  jury  will  need  no 
particular  instructions  on  this  point  beyond  this  —  that  a  dis- 
charge by  the  justice  of  the  party  arrested  would  be  a  suffi- 
cient termination  of  the  proceedings,  under  a  warrant  issued 
by  such  justice.  The  second  proposition  necessary  to  be 
established  by  the  plaintiff  is,  that  the  proceedings  were  mali- 
ciously instituted  or  set  on  foot  by  the  defendants.  The  term 
malice  in  this  form  of  action  is  not  to  be  considered  in  the 
sense  of  spite  or  hatred  against  an  individual,  but  of  an  evilly 
disposed  mind,  and  as  denoting  that  the  party  was  actuated 
by  improper  and  sinister  motives.  The  jury  will  determine 
from  all  the  facts  and  circumstances  proven  in  this  case, 
whether  the  defendants  were  actuated  by  malice  in  their  pro- 
curing the  arrest  of  the  plaintiff'  or  not.  The  third  point 
necessary  for  the  plaintiff  to  establish,  in  order  to  entitle  him 
to  recover  is,  that  the  criminal  proceedings  instituted  against 
him  by  the  defendants  were  without  any  probable  cause,  proof 
of  express  malice  without  showing  also  the  want  of  probable 
cause.  The  burthen  of  proof  in  this  case  is  upon  the  plaint- 
iff, and  the  jury  ought  to  presume  that  the  defendants  be- 
lieved in  the  truth  of  the  information  and  evidence  given  by 
them,  and  of  the  statements  contained  in  the  affidavit  for  ar- 
rest, unless  it  clearly  appears  from  the  evidence  that  the  evi- 
dence of  defendants  was  false,  and  that  the  defendants  knew 
it  to  be  so,  or  by  reasonable  diligence  could  have  ascertained 
that  it  was  false.  What  is  probable  cause,  where  the  facts  are 
not  disputed,  is  a  question  of  law,  but  in  this  case  the  facts 
are  disputed  and  it  is  proper  for  the  court  to  instruct  you  as 
to  the  law  concerning  probable  cause,  and  the  jury  should 
find  whether  the  necessary  facts  have  been  proved  on  the  part 
of  the  plaintiff,  to  make  out  a  want  of  probable  cause.  If 
the  plaintiff  was  cashier  of  the  defendants,  and  as  such  cash- 
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ier  received  money  belonging  to  the  defendants,  and  without 
the  knowledge  or  consent  of  the  defendants,  or  either 
[276]  of  them,  and  against  their  will  and  consent,  the  said 
plaintiff  did  feloniously  convert  and  appropriate  to  his 
own  use  and  embezzle  from  the  said  William  M.  Koss  &  Co., 
the  defendants,  with  an  intent  then  and  there  to  steal  the 
same,  the  said  sum  of  one  hundred  and  sixty-six  dollars,  as 
stated  in  the  affidavit  of  said  William  M.  Eoss,  and  that  the 
said  money  then  and  there  was  the  property  of  the  said  de 
fendants,  at  the  time  of  said  conversion,  this  would  be  suffi- 
cient probable  cause  to  justify  the  defendants  in  causing  the 
arrest  of  the  plaintiff;  but  if  the  jury  believe,  from  the  testi- 
mony, that  the  plaintiff  honestly  believed  that  he  had  a  right 
to  take  the  money  and  charge  it  to  himself,  and  he  did  so 
take  such  money  and  charge  himself  with  the  amount  on  the 
books  of  the  defendants,  then  even  if  he  had  guarantied  the 
debt  of  Alexander  Innis,  he  would  not  be  guilty  of  embezzle- 
ment, and  such  taking  of  the  money  under  such  circum- 
stances would  not  constitute  a  probable  cause  for  the  prose- 
cution of  the  plaintiff  criminally,  for  such  taking  of  the 
money  of  the  plaintiff  from  the  defendants;  even  if  the 
plaintiff  had  verbally  agreed  to  pay  the  debt  of  his  brother, 
Alexander  Innis,  and  took  the  money  belonging  to  Ross  & 
Co.,  in  his  possession,  believing  that  he  had  a  good  right  to 
do  so,  and  made  the  propr  entries  in  the  book  of  Ross  &  Co., 
charging  himself  with  the  money  so  taken  by  plaintiff,  he 
would  not  be  criminally  liable,  and  such  conduct  would  not 
constitute  probable  cause  for  a  criminal  prosecution  for  em- 
bezzlement. Probable  cause  is  justly  defined  to  be  a  suspi- 
cion or  belief,  founded  upon  circumstances  sufficiently  strong 
to  warrant  a  reasonable  man  in  the  belief  that  the  charge  is 
true.  A  belief  that  is  groundless,  or  which  could  not  have 
been  formed  without  the  grossest  ignorance  or  negligence, 
would  not  constitute  probable  cause  within (  the  meaning  of 
the  law.  The  jury  ought  to  apply  to  all  the  evidence  in  the 
case  the  test  —  the  rules  of  law  given  to  them  by  the  court. 
Ask  yourselves  conscientiously,  Are  the  facts  and  circum- 
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stances  that  you  have  found  to  exist  so  strong  in  themselves 
as  to  warrant  an  impartial  and  ingenuous  and  reasonable  man 
of  common  capacity,  with  the  caution  usually  exercised  by 
such  a  man  in  the  defendants'  situation,  but  under  the  influ- 
ence of  any  improper  motive,  to  believe  the  plaintiff  guilty  of 
the  crime  charged  against  him?  If  they  are  sufficient  to  war- 
rant that  belief  on  such  a  mind,  that  conclusion,  when  delibe- 
rately arrived  at  by  you,  will  entitle  the  defendants  to  a  ver- 
dict of  not  guilty;  if  you  find  otherwise,  then  you  will  find 
whether  defendants  are  guilty;  and  if  guilty,  then  you  will 
assess  the  damages  for  the  plaintiff.  The  defendants  claim 
protection  in  this  case  by  reason  of  having  been  advised  to 
prosecute  the  plaintiff  by  counsel.  The  true  rule  in  this  mat- 
ter seems  to  be  this:  that  the  defendants  may  give  in 
evidence  to  show  probable  cause,  and  to  negative  mal-  [277] 
ice,  that  he  proceeded  in  the  case  in  good  faith,  upon 
the  advice  of  counsel  learned  in  the  law,  given  upon  a  full 
representation  of  the  facts.  It  must  appear,  to  make  this  a 
good  defense,  that  defendants  communicated  to  said  counsel 
all  the  facts  bearing  upon  the  guilt  or  innocence  of  the  ac- 
cused, which  he  knew,  or  by  reasonable  diligence  could  have 
ascertained,  and  that  he  in  good  faith  acted  under  such  advice. 
If  the  jury  are  satisfied,  from  the  evidence,  that  the  defend- 
ants acted  in  good  faith  on  the  advice  given  and  did  only 
follow  such  advice  so  given,  then  they  are  not  liable  to  an 
action  for  malicious  prosecution." 

To  the  giving  of  which  instruction  the  defendants  excepted; 
that  is,  to  so  much  thereof  as  relates  to  probable  cause,  and  the 
court's  definition  of  the  same. 

The  jury  found  a  verdict  for  plaintiff  for  $3,000. 

The  defendants  moved  the  court  to  set  aside  the  verdict,  and 
grant  a  new  trial  upon  the  following  grounds,  to  wit: 

The  court  erred  in  not  giving  the  instructions  asked  for  by 
the  defendants. 

The  court  erred  in  altering  and  amending  the  defend- 
ants' instructions,  and  also  in  giving  the  instruction  by  the 
court. 
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The  court  erred  in  giving  the  instructions  on  the  part  of  the 
plaintiff. 

The  verdict  is  against  evidence. 

The  verdict  is  against  law. 

The  damages  are  excessive. 

The  motion  was  overruled,  and  a  judgment  was  entered  upon 
the  verdict,  to  which  ruling  of  the  court  the  defendants  ex- 
cepted. 

The  defendants  prayed  an  appeal  to  this  court. 

E.  Van  Bur  en,  and  R.  T.  Merrick,  for  appellants. 

Hervey,  Anthony  <&  Gait,  and  W.  A.  Porter,  for  appellee. 

Caton,  C.  J.  In  the  charge  to  the  jury  upon  the  trial  of 
this  cause,  the  court  told  them:  "What  is  probable  cause, 
where  the  facts  are  not  disputed,  is  a  question  of  law;  but  in 
this  case  the  facts  are  disputed,  and  it  is  proper  for  the  court 
to  instruct  you  as  to  the  law  concerning  probable  cause,  and 
the  jury  should  find  whether  the  necessary  facts  have  been 
proved,  on  the  part  of  the  plaintiff,  to  make  out  a  want  of 
probable  cause.  If  the  plaintiff  was  cashier  of  the  defendants, 
and  as  such  cashier,  received  money  belonging  to  the  defend- 
ants, and  without  the  knowledge  or  consent  of  the  defendants, 
or  either  of  them,  and  against  their  will  and  consent, 
[278]  the  said  plaintiff  did  feloniously  convert  and  appropri- 
ate to  his  own  use,  and  embezzle  from  the  said  William 
M.  Ross  &  Co.,  the  defendants,  with  an  intent  then  and  there 
to  steal  the  same,  the  said  sum  of  one  hundred  and  sixty-six 
dollars,  as  stated  in  the  affidavit  of  said  William  M.  Ross,  and 
that  the  said  money  then  and  there  was  the  property  of  the 
said  defendants  at  the  time  of  said  conversion,  this  would  be 
a  sufficient  probable  cause  to  justify  the  defendants  in  causing 
the  arrest  of  the  plaintiff;  but  if  the  jury  believe,  from  the 
testimony,  that  the  plaintiff  honestly  believed  that  he  had  a 
right  to  take  the  money,  and  charge  it  to  himself,  and  he  did 
so  take  such  money  and  charge  himself  with  the  amount  on 
the  books  of  the  defendants,  then,  even  if  he  had  guarantied 
the  debt  of  .Alexander  Innis,  he  would  not  be  guilty  of  embez- 
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zlement,  and  such  taking  of  the  money  under  such  circum- 
stances would  not  constitute  probable  cause  for  the  prosecu- 
tion of  the  plaintiff  criminally  for  such  taking  of  the  money 
of  the  plaintiff  from  the  defendants;  even  if  the  plaintiff  had 
verbally  agreed  to  pay  the  debt  of  his  brother,  Alexander  Innis, 
and  took  money  belonging  to  Ross  &  Co.,  in  his  possession, 
believing  that  he  had  a  good  right  so  to  do,  and  made  the 
proper  entries  in  the  book  of  Ross  &  Co.,  charging  himself 
with  the  money  so  taken  by  plaintiff,  he  would  not  be  crimin- 
ally liable,  and  such  conduct  would  not  constitute  probable 
cause  for  a  criminal  prosecution  for  embezzlement."  Now, 
this  is  a  very  accurate  statement  of  the  law,  to  enable  the  jury 
to  determine  whether  the  plaintiff  had  been  guilty  of  the  crime 
of  embezzlement  or  not;  but  the  court  substantially  told  the 
jury  if  the  facts  did  not  exist  which  were  necessary  to  consti- 
tute the  crime,  then  there  was  not  probable  cause.  The  law 
does  not  require  that  a  crime  should  have  been  Committed  be- 
fore probable  cause  can  exist.  In  the  first  place,  the  court  sup- 
posed a  state  of  facts  which,  if  true,  made  the  plaintiff  guilty 
of  the  crime  charged,  and  told  the  jury  if  they  found  those 
facts  to  be  true,  then  there  was  probable  cause;  and  then  the 
court  supposed  another  state  of  facts  which,  if  true,  showed 
that  the  defendant  was  not  guilty,  and  told  the  jury  that  if 
they  found  this  state  of  facts  to  be  true,  then  there  was  not 
probable  cause.  This  was,  no  doubt,  inadvertent  on  the  part 
of  the  court,  for  the  distinction  between  actual  guilt  and  a 
reasonable  belief  of  guilt,  as  constituting  probable  cause  or  a 
want  of  it,  is  well  stated  in  other  parts  of  the  charge ;  and  were 
we  well  satisfied  with  this  verdict,  we  might  perhaps  assume 
that  when  the  whole  charge  is  considered  together,  the  jury 
had  not  been  misled  by  this  inaccuracy. 

But  there  is  one  feature  in  this  case  which  we  are  convinced 
could  not  have  had  its  due  weight  with  the  jury,  although  the 
court  in  its  charge  called  the  attention  of  the  jiuy  to  it, 
and  laid  down  the  law  to  them  very  accurately  on  the    [279] 
subject.     Before  this  prosecution  was  instituted,  ¥m. 
M.  Ross  went  to  Mr.  Blackwell,  a  counselor  of  this  court,  who 
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had  for  many  years  borne  a  high  reputation,  both  as  a  civil 
and  a  criminal  lawyer,  and  stated  to  him  all  the  facts  of  the 
case,  fully  and  unreservedly,  and  wished  his  advice  whether  to 
prosecute  Innis  civilly  or  criminally.  Mr.  Blackwell  did  not 
venture  an  opinion  upon  Ross'  own  statement,  but  went  to  the 
store,  examined  the  clerks  and  the  books,  and  after  taking 
time  for  mature  consideration,  advised  the  institution  of  the 
criminal  prosecution,  and  himself  drew  up  the  affidavit  on 
which  it  was  founded.  Now  it  is  not  questioned,  that  if  this 
be  true,  and  that  Ross  acted  in  good  faith  on  the  advice  of 
Blackwell,  there  is  the  absence  of  that  malice  which  is  essen- 
tial to  the  maintenance  of  the  action.  Here  was  everything 
to  inspire  Ross  with  confidence  in  Blackwell's  opinion  and 
advice.  The  facts  were  carefully  examined  by  counsel,  and 
time  taken  for  consideration;  and  certainly  if  ever  a  man  was 
justified  in  proceeding  with  confidence  on  professional  advice 
received,  then  was  Mr.  Ross  so  justified.  Blackwell  testifies 
that  the  facts  were  stated  to  him  the  same  as  they  were  sworn 
to  on  the  examination  before  the  magistrate,  and  the  only 
thing  open  to  dispute  was  the  quo  animo  of  Innis.  Upon  the 
case  thus  investigated  the  prosecution  was  advised,  and  upon 
that  advice  the  prosecution  was  instituted.  If  Ross  acted  in 
good  faith  on  this  advice,  the  law  must  protect  him.  If  he 
resorted  to  this  contrivance  to  cover  up  his  malice,  and  to  pro- 
tect him  from  its  consequences,  knowing  or  believing  all  the 
time,  that  no  offense  had  been  committed,  then,  indeed,  he 
was  even  more  guilty  for  having  taken  the  course  he  did.  But 
we  see  nothing  in  this  record  to  justify  this  conclusion,  nor 
do  we  believe  the  jury  deliberately  intended  so  to  find.  The 
judgment  must  be  reversed,  and  the  cause  remanded. 
Judgment  reversed. 
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Benjamin  F.  Evans,  Plaintiff  in  Error,  vs.  Amos  Edwards, 
impleaded  with  Almon  J.  Lounsbur y,  Defendant  in  Error. 

Error  to  Irivingston  County  Court. 

A  seal  imports  consideration,  and  a  declaration  upon  a  sealed  bond  need 
not  aver  any  other. 

This  was  an  action  of  debt  brought  by  the  plaintiff 
in  error  against  the  defendant  in  error,  and  Almon  J.    [280] 
Lounsbury,  to  the  December  term,  1857,  of  the  county 
court  of  Livingston  county. 

Summons  served  on  Edwards;  Lounsbury  not  served. 

The  declaration  is  in  the  words  and  figures  following,  to  wit: 
4<  State  op  Illinois  —  Livingston  County,  ss. — In  the  county 

"  court  thereof,  of  the  December  term,  A.  D.  1857. 

"  Benjamin  F.  Evans,  the  plaintiff  in  this  suit,  by  C.  J. 
Beattie,  his  attorney,  complains  of  Almon  J.  Lounsbury  and 
Amos  Edwards,  the  defendants  in  this  suit,  in  a  plea  that  the 
said  defendants  render  to  the  said  plaintiff  the  sum  of  two 
hundred  and  forty-eight  dollars  and  eighty-six  cents,  which 
they  owe  to  and  unjustly  detain  from  him.  For  that  whereas 
the  said  defendants,  heretofore,  to  wit,  on  the  third  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fifty-seven,  at  the  county  of  Livingston  and  state  of  Illi- 
nois, by  their  certain  writing  obligatory,  sealed  with  their 
seals,  and  now  shown  to  the  court  here,  the  date  whereof  is 
the  day  and  year  aforesaid,  acknowledged  themselves  to  be 
held  and  firmly  bound  unto  the  said  plaintiff  in  the  sum  of 
two  hundred  and  forty-eight  dollars  and  eighty-six  cents, 
above  demanded  to  be  paid  to  the  said  plaintiff.  And  the  said 
plaintiff,  according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  says  that  the  said  writing  obligatory  was 
and  is  subject  to  certain  conditions  thereunder  written,  where- 
by it  is  provided,  that  the  condition  of  the  above  obligation  is 
such  that  whereas  the  above  bounded  A.  J.  Lounsbury  and  the 
aforesaid  B.  F.  Evans  did,  on  the  21st  day  of  July,  1857,  buy  of 
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one  Geo.  W.  King,  of  La  Salle,  in  the  state  of  Illinois,  jointly, 
a  stock  of  groceries  to  the  amount  or  three  hundred  and  forty- 
eight  and  86-100  dollars,  two  hundred  and  forty-eight  and  86- 
100  dollars  of  which  amount  yet  remains  unpaid,  and  for  the 
payment  of  which  remaining  amount  the  said  Lounsbury  and 
Evans   are  jointly  bound,  and   the   said   Lounsbury  having 
bought  of  the  said  Evans  his  interest  in  the  said  goods,  agree- 
ing therefor  to  pay  to  the  said  Geo.  "W.  King  the  whole  amount 
of  the  said  two  hundred  and  forty-eight  and  86-100  dollars  at 
the  time  it  fell  due.     Now,  therefore,  if  the  said  A.  J.  Louns- 
bury shall  well  and  truly  pay,  or  cause  to  be  paid,  to  the  said 
Geo.  W.  King,  the  sum  of  two  hundred  and  forty-eight  dollars 
and  eighty-six  cents,  as  follows,  one  hundred  and  twenty-four 
and  43-100  dollars  on  the  21st  day  of  August,  1857,  and  the 
remaining  sum  of  one  hundred  and  twenty-four  and  43-100 
dollars  on  the  21st  day  of  September,  1857,  so  as  to  relieve 
the  said  B.  F.  Evans  entirely  from  any  liability  to  pay  the 
same,  then  this  obligation  to  be  void,  otherwise  to  remain  in 
full  force  and  effect.     Nevertheless,  the  said  plaintiff,  in  fact 
says  that  after  making  the  said  writing  obligatory,  to 
[281]    wit,  on  the  day  and  year  aforesaid,  at  the  place  afore- 
said, the  said  Almon  J.  Lounsbury  did  not  pay  to  the 
said  Geo.  W.  King  the  said  sum  of  two  hundred  and  forty- 
eight  dollars  and  eighty-six  cents,  mentioned  in  the  said  con- 
dition of  the  writing  obligatory,  at  the  time  that  it  became 
due,  nor  any  part  thereof,  but  to  do  the  same,  hath  hitherto 
wholly  refused,  and  still  doth  refuse ;  and  the  said  plaintiff, 
for  assigning  a  further  breach  of  the  said  condition  of  the 
said  writing  obligatory,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  further  says  that  the  said  A.  J. 
Lounsbury  did  not  pay  the.  said  sum  of  one  hundred   and 
twenty-four  dollars  and  forty-three  cents  mentioned  in  the  said 
condition  of  the  said  writing  obligatory,  to  the  said  Geo.  W. 
King,  on  the  21st  day  of  August,  in  the  year  of  our  Lord  one 
thousand  eight  hundrad  and  fifty-seven,  nor  any  part  thereof, 
but  so  to  do,  hath  hitherto  wholly  refused,  and  still  doth  re- 
fuse.    And  the  said  plaintiff,  for  assigning  a  further  breach  of 
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the  said  condition  of  the  said  writing  obligatory,  further  says, 
that  the  said  A.  J.  Lounsbnry  did  not  pay  the  said  other  sum 
of  one  hundred  and  twenty-four  dollars  and  forty-three  cents, 
mentioned  in  the  said  condition  of  the  said  writing  obligatory, 
to  the  said  Geo.  W.  King,  on  the  twenty-first  day  of  Septem- 
ber, in  the  year  of  our  Lord  one  thusand  eight  hundred  and 
fifty- seven,  but  to  do  so,  hath  hitherto  wholly  refused,  and  still 
doth  refuse.  And  the  said  plaintiff  in  fact  says  that  he  has 
not  been  relieved  from  the  said  liability,  but  that  he  has  paid 
the  said  sum  of  two  hundred  and  forty-eight  dollars  and 
eighty-six  cents  to  the  said  Geo.  W.  King.  By  means  of 
which  said  several  premises,  an  action  hath  accrued  to  the  said 
plaintiff  to  demand  and  have  of  the  said  defendants  the  sum 
of  two  hundred  and  forty-eight  dollars  and  eighty-six  cents, 
above  demanded.  Yet  the  said  defendants,  although  often  re- 
quested so  to  do,  have  not  as  yet  paid  the  said  sum  of  two 
hundred  and  forty-eight  dollars  and  eighty-six  cents,  above 
demanded,  or  any  pari?  thereof,  to  the  said  plaintiff,  but  to  do 
so,  have  hitherto  wholly  refused,  and  still  do  refuse,  to  the 
damage  of  the  said  plaintiff,  of  three  hundred  dollars,  and 
therefore  he  brings  this  suit,"  etc. 

A  copy  of  the  obligation  was  filed  with  the  declaration. 

At  the  said  December  term,  the  said  defendant  Amos  Ed- 
wards appeared,  and  filed  a  general  demurrer  to  plaintiff's 
declaration,  which  demurrer  was  sustained  by  the  court,  and 
judgment  rendered  against  said  plaintiff  for  costs. 

0.  R.  Powers,  C.  J.  Beattie,  and  Charles  0.  Bonney,  for 
plaintiff  in  error. 

Duff  <&  Harding,  for  defendant  in  error. 

Caton,  C.  J.  The  declaration  in  this  case  is  on  a  penal  [282] 
bond,  and  is  unobjectionable  in  every  particular.  The 
court  below,  in  what  purports  to  be  a  bill  of  exceptions,  informs 
this  court  that  the  demurrer  was  sustained  because  the  declara- 
tion does  not  aver  that  the  bond  was  entered  into  upon  a  suffi- 
cient consideration.  The  seal  imports  a  consideration,  and  it 
was  unnecessary  to  aver  any  other.    The  judgment  will  be  re- 
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versed,   and   the  cause   remanded,   with  instructions  to   the 
county  court  to  enter  judgment  for  the  plaintiff  on  the  demur- 
rer, and  to  take  an  inquest  of  the  plaintiff's  damages,  and  to 
award  execution  in  proper  form. 
Judgment  reversed. 


John  Warner  et  al.,  Plaintiffs  in  Error,  vs.  John  Campbell, 
Defendant  in  Error. 

Error  to  Rock  Island. 

1.  Any  operative  agreement  founded  upon  a  valuable  consideration,  by 

which  the  holder  of  a  note  agrees  to  give  time  to  the  maker,  without 
the  assent  of  the  indorsers  or  sureties,  will  release  them,  and  this 
whether  before  or  after  the  maturity  of  the  note. 

2.  The  acceptance  of  interest  in  advance  constitutes  such  an  agreement 

as  will  discharge  a  surety. 

3.  A  notice  to  counsel  two  days  before  trial,  to  produce  a  letter  to  be  used 

as  evidence,  which  he  knew  would  be  wanted,  is  sufficient;  if  not 
produced,  a  copy  may  be  read. 

Pleas  before  J.  Ii.  Howe,  Judge,  etc.,  at  a  term  of  the  cir- 
cuit court  in  and  for  the  county  of  Kock  Island. 

Plaintiff's  declaration  is  in  due  form,  in  trespass  on  the 
case  on  promises,  alleging  that  defendants  and  one  Lemuel 
Andrews,  now  deceased,  on  the  26th  day  of  June,  A.  D.  185T, 
at,  etc.,  made  their  certain  promissory  note  of  that  date,  and 
delivered  the  same  to  plaintiff,  by  which  said  note,  said 
Lemuel  Andrews,  as  principal,  and  the  said  defendants,  as 
sureties,  jointly  and  severally  promised  to  pay,  twelve  months 
after  date  of  said  note,  to  the  .order  of  the  plaintiff,  live  thousand 
dollars,  at  the  Windham  County  Bank,  Brattleboro,  Vermont. 

Declaration  concludes  in  the  usual  form,  and  without  the 
common  counts. 

Copy  of  the  note  declared  on: 
"  $5,000.  Rock  Island,  III.,  June  26,  1857. 

"  Twelve  months  after  date,  for  value  received,  we,  Lemuel 
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Andrews  as  principal  and  John  Warner  and  B.  J.  Cobb 
as  sureties,  jointly  and  severally  promise  to  pay  to  the    [283] 
order  of  John  Campbell,  five  thousand  dollars,  at  the 
Windam  County  Bank,  Brattleboro,  Yermont. 

Signed)  "  Lemuel  Andrews. 

"  John  Warner. 
"  B.  J.  Cobb." 

Defendants  filed  a  plea  of  nonassumpsit,  and  issue  was 
joined  thereon. 

Trial  by  jury;  issue  found  for  plaintiff,  and  his  damages  as- 
sessed at  $5,598. 

Defendants  filed  their  motion  for  a  new  trial;  motion  over- 
ruled, judgment  for  plaintiff,  $5,598  and  costs. 

Reasons  assigned  for  new  trial: 

Because  the  verdict  of  the  jury  is  against  law  and  the  evi- 
dence. 

Because  the  court  excluded  from  the  consideration  of  the 
jury  evidence  offered  in  behalf  of  said  defendants,  which  the 
court  should  have  admitted. 

Because  the  court  refused  instructions  to  the  jury  asked  by 
defendants  at  the  trial. 

To  maintain  the  issues  on  his  part,  plaintiff  offered  and  read 
in  evidence  at  the  trial,  without  objection,  the  promissory 
note  heretofore  copied. 

The  plaintiff  then  called  one  George  Mixter  as  a  witness, 
who,  being  sworn,  stated  that  Lemuel  Andrews,  one  of  the 
makers  of  said  note,  departed  this  life  two  years  ago  last 
April ;  whereupon  he  rested. 

And  the  defendants  on  their  part  thereupon  called  John  M. 
Gould,  who  testified  that  he  was  a  joint  executor  wTith  Mrs. 
Jane  Andrews,  of  the  estate  of  Lemuel  Andrews,  deceased; 
that  he  had  learned  from  papers  and  memoranda  in  the  hand- 
wTriting  of  Lemuel  Andrews,  and  pertaining  to  the  estate  of 
said  Andrews,  that  he,  said  Andrews,  as  principal,  was  owing 
the  plaintiff  in  this  suit  a  note  of  five  thousand  dollars ;  that 
he  also  owed  him  another  and  smaller  note,  but  that  he  (An- 
drews) had  taken  up  this  last  mentioned  note. 
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Plaintiff,  by  his  counsel,  objected  to  said  testimony,  but  it 
was  admitted. 

Said  witness  further  stated,  that  about  -  the  28th  of  June, 
1858,  he  sent  by  mail  a  letter  addressed  to  said  plaintiff  at 
Putney,  Vermont,  inclosing  two  drafts  on  New  York,  payable 
to  said  plaintiff;  one  of  said  drafts  for  the  sum  of  three  hun- 
dred dollars,  and  the  other  of  said  drafts  for  the  sum  of  one 
hundred  dollars ;  which  drafts  were  duly  honored  and  paid. 

Defendants  then  exhibited  and  read  to  the  court  a  notice, 
of  which  the  following  is  a  copy: 

"  You  are  hereby  notified  to  produce,  at  the  trial  of 
[284]    the  above  cause,  all  the  letters  which  have  been  written 
since  April  1st,  1858,  by  John  M.  Gould  to  plaintiff  in 
above  suit.  Knox,  Peed  &  Webster, 

"  Plaintiff's  Attorneys." 

It  was  admitted  that  this  notice  was  served  on  plaintiff's  at- 
torneys some  two  days  before  this  trial,  and  it  was  stated  to 
the  court  that  the  object  of  the  notice  was,  unless  the  letter  of 
said  witness  Gould  to  said  plaintiff' was  produced  at  the  trial, 
that  said  defendants  be  permitted  to  prove,  by  said  witness, 
the  directions  contained  in,  and  the  contents  of  said  letter,  so 
sent  by  said  witness  to  said  plaintiff. 

But  counsel  objected  to  the  sufficiency  of  said  notice  for 
the  purpose  stated,  inasmuch  as  the  plaintiff  was  a  nonresi- 
dent, and  the  court  sustained  said  objection,  and  decided  said 
notice  to  be  insufficient;  whereupon  the  defendants  excepted. 

Gould  testified  that  the  said  letter,  so  shown  to  said  witness 
Lynde,  and  addressed  by  the  plaintiff  to  him,  the  witness,  was 
received  by  him  in  due  course  of  mail  in  reply  to  his,  the 
witness'  letter,  inclosing  said  drafts,  addressed  to  said 
plaintiff. 

Here  said  letter  was  read  to  the  jury  without  objection,  and 
is  in  the  words  and  figures  following: 

"  Putney,  July  ij,  1858. 
"Hon.  J.  Gould,  Pock  Island,  111.: 

"Dear  Sir:  Yours  of  the  28th  ult.  was  received,  inclosing 
drafts  of  Gould,  Dimick  &  Co.,  on  TsTew  York  — one  for  $300 
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and  one  for  $100  — for  interest,  etc.,  on  L.  Andrews'  and  oth- 
ers' notes,  as  sureties,  six  months  from  26th  June  last.  The 
note  is  in  "Windham  County  Bank,  with  my  name  indorsed, 
and  it  has  given  me  considerable  trouble,  it  not  having  been 
paid  at  maturity.  I  have  made  arrangements  to  have  it  con- 
tinued on  terms  as  at  present  the  full  year,  if  you  wish. 

"  Eespectfully  yours,  John  Campbell." 

Defendants  exhibited  to  Gould  a  copy  of  a  letter  copied  into 
a  letter  book  belonging  to  witness  and  his  partner  Dimick, 
and  was  asked  if  the  copy  then  shown  him  was  a  true  copy  of 
the  letter  written  by  him  to  plaintiff,  inclosing  said  two  drafts; 
to  which  witness  answered  that  it  was  a  true  copy  of  said  letter. 

The  copy  of  said  letter  so  shown  to  said  witness  Gould  is 
in  the  words  and  figures  following: 

"  Moline,  111.,  June  28,  1858. 

"  Dr.  John  Campbell,  Putney,  Vt. :  I  enclose  Gould,  Dim- 
ick &  Co.'s  draft  on  New  York,  for  interest  on  Lemuel  An- 
drews' note  for  $5,000,  for  six  months  from  June  26th,  say 
$300.  We  also  inclose  another  draft  on  New  York,  for  addi- 
tional percentage,  for  extension  of  time,  having  been  informed 
by  Judge  Lynde  that  you  required  four  per  cent,  additional  if 
the  note  was  not  paid  at  maturity,  which  we  cannot  do  —  shall 
probably  be  obliged  to  keep  it  another  year,  and  will  send  you 
same  amount  at  end  of  six  months.  Please  indorse  the  three 
hundred  dollars  on  note,  for  interest,  and  send  a  receipt  for 
same,  and  one  for  the  $100  separate,  as  I  need  the  receipts  for 
vouchers  to  file  in  court. 

"  I  am  told  there  was  a  note  given  for  last  six  months'    [285] 
interest,  which   has  not  been  returned.     Please  send 
same  to  me.  Eespectfully  yours, 

"  J.  M.  Gould, 
"Executor  of  Est.  of  L.  Andrews." 

Defendants  then  offered  in  evidence  said  copy  of  said  letter 
so  sworn  to  by  said  witness,  to  which  the  plaintiff*  objected, 
and  the  court  sustained  his  objection,  and  decided  that  the 
copy  of  said  letter  should  not  be  read  in  evidence  to  the  jury. 

To  which  decision  the  said  defendants  excepted. 
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Plaintiff  then  moved  the  court  to  rule  out  of  the  case  and 
from  the  consideration  of  the  jury,  all  of  the  evidence  of  said 
witness  Gould,  relating  to  what  he  learned  from  the  papers 
and  memoranda  of  said  Andrews,  in  relation  to  his  indebted- 
ness to  said  plaintiff,  which  motion  the  court  sustained,  and 
excluded  so  much  of  said  witness'  testimony  as  said  motion' 
sought  to  exclude. 

To  which  decision  the  defendant  excepted. 

And  in  behalf  of  said  defendants  the  court  was  asked  to  in- 
struct the  jury  as  follows,  which  the  court  refused  to  do: 

1.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
in  this  suit  received  a  payment  of  six  months'  interest  on  the 
note  in  question,  which  was  for  interest  six  months  after  the 
note  became  due,  without  the  knowledge  or  consent  of  the 
defendants,  then  the  time  of  payment  of  said  note  was  ex- 
tended by  a  valid  agreement,  and  the  sureties  discharged,  and 
the  jury  will  find  for  defendants. 

The  jury  rendered  a  verdict  for  plaintiff  of  $5,598. 

A  motion  for  a  new  trial  was  overruled. 

J.  J.  Beardsley  and  A.  Webster,  for  plaintiffs  in  error. 

Wilkinson  <&  Pleasants,  for  defendant  in  error. 

Breese,  J.  The  rule  seems  to  be  well  settled,  if  there  be 
any  agreement  founded  upon  a  valuable  consideration,  and 
operative  in  point  of  law,  between  the  maker  of  a  note  and  the 
holder,  whereby  the  holder  agrees  to  give  credit  to  the  maker, 
after  the  note  is  due,  or  whereby  the  payment  is  postponed  to  a 
future  day,  and  this  agreement  is  made  without  the  consent  of 
the  indorsers,  they  will  be  thereby  absolved  from  all  obligation 
to  pay.  And  it  makes  no  difference  whether  the  agreement 
was  made  before  the  maturity  of  the  note,  or  after  its  dishonor, 
or  after  the  indorsers  have  been  fixed  by  one  presentment  and 
due  notice  of  dishonor.     The  reason  of  the  rule  is,  that  the 

holder  by  such  an  agreement  undertakes  that  he  will 
[286]    give  credit  to  the  maker  during  the  period  of  the  delay, 

and  thereby  tacitly  agrees  that  the  indorsers  shall  not 
be  called  upon  to  pay  the  note  in  the  meantime;  since  if  they 
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are  called  upon,  and  do  so  pay,  they  will  instantaneously  have 
a  right  of  action  over  against  the  maker  for  their  reimburse- 
ment, and  thus  the  object  of  the  agreement  for  delay  would  be 
frustrated.  Story  on  Promissory  Notes,  sees.  413,  414;  Phil- 
pot  v.  Briant,  15  Eng.  C.  Law,  127,  opinion  of  C.  J.  Best. 
This  court  has  applied  this  doctrine  to  the  case  of  sureties. 
Davis  et  al.  v.  The  People,  1  Gilm.,  410. 

In  Waters  et  al.  v.  Simpson  et  al.,  2  id.,  574,  this  court  held, 
that  the  contract  of  a  surety  must  be  construed  strictly,  and 
he  cannot  be  held  responsible  beyond  the  precise  terms  of  his 
undertaking.  A  binding  agreement  between  the  creditor  and 
the  principal  debtor,  materially  changing  the  terms  of  the 
original,  and  to  which  the  surety  has  not  expressly  or  tacitly 
consented,  has  the  effect  to  discharge  the  surety,  both  at  law 
and  in  equity,  and  when  this  has  been  done,  courts  will  not 
stop  to  inquire  whether  the  surety  has  been  damnified  or  not. 

In  all  such  cases,  the  agreement  must  be  founded  on  a  good 
consideration,  and  binding  in  law,  on  the  parties  to  it.  This 
case  fulfills  those  conditions.  The  note  was  overdue,  and  the 
acceptance  of  interest  upon  it,  in  advance  of  the  time  when 
such  interest  was  due,  and  that,  too,  greatly  above  the  rate  of 
interest  allowed  by  law,  is  a  sufficient  consideration  for  an 
agreement  to  extend  the  time,  and  constitutes  of  itself  such  an 
agreement.  The  sureties,  this  agreement  having  been  made 
without  their  consent,  are,  necessarily,  absolved  from  their  lia- 
bility. The  agreement  for  which  value  was  paid,  restrained 
the  holder  from  suing  on  the  note;  it  suspended  his  right  to 
enforce  payment,  and  at  the  same  time,  suspended  the  right 
of  the  sureties  to  make  payment,  and  then  resort  to  their  prin- 
cipal for  indemnity. 

The  notice  to  the  counsel  of  plaintiff,  to  produce  Gould's 
letter  to  him,  was  in  time,  for  it  was  a  paper  the  plaintiff 
knew  the  defendants  would  want  on  the  trial,  and  the  law  will 
presume  it  was  in  the  possession  of  the  plaintiff's  counsel  for 
such  purpose,  where  it  should  have  been.  Notice  to  the  coun- 
sel to  produce  it,  served  two  days  before  the  trial,  was  amply 
sufficient. 
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The  letter  not  being  produced,  a  duplicate  from  the  letter 
book  of  Gould,  sworn  to  by  him,  as  being  a  correct  copy,  was 
then  offered,  as  the  next  best  evidence.  We  think  this  was 
the  best  possible  kind  of  secondary  evidence,  for  it  was  the 
original  duplicated  by  the  same  impression  which  made  the 
original.     It  shuu'd  have  been  received. 

These  being  the  views  we  entertain,  it  follows,  on  the  first 

point  made,  that  the  defendant's  first  instruction  should 

[287]    have  been  given.     The  circuit  court  having  entertained 

different  views,  their  judgment  must  be  reversed,  and 

the  cause  remanded  for  further  proceedings  consistent  with 

this  opinion. 

Judgment  reversed. 


Samuel  Silsbury,  impleaded  with  Samuel  Smith  and  John 
C.  Smith,  Plaintiff  in  Error,  vs.  Peter  Blumb,  Defendant 
in  Error. 

Error  to  Peoria. 

Where  A,  the  owner  of  a  distillery,  contracted  with  B  to  furnish  a  certain 
amount  of  slops  to  feed  cattle,  agreeing  to  deduct  from  the  price, 
what  B  might  expend  in  erecting  pens  for  his  cattle,  A  furnishing 
the  lumber;  changes  being  afterwards  desired  in  the  plan  of  the  pens, 
A  consented  thereto,  but  refused  to  furnish  any  lumber,  but  agreed  to 
make  the  deduction  from  the  price  of  the  slops ;  in  an  action  by  C 
against  B  for  the  pens:  Held,  that  A  was  a  competent  witness  for  C, 
because  if  interested,  his  interest  was  against  the  party  calling  him. 
Held,  also,  that  parol  evidence  was  admissible  to  prove  the  agreement 
between  A  and  B,  which  was  in  writing,  C  not  being  a  party  thereto. 

This  was  a  suit  commenced  by  attachment  before  Smith,  J. 
P.,  under  extended  jurisdiction  of  Peoria  county. 

Judgment  for  plaintiff  against  Silsbury  and  Samuel  Smith, 
for  $126.08. 

Appeal  by  Silsbury  to  circuit  court.  Trial  by  jury  as  to 
him,  and  verdict  for  same  amount.  Motion  for  new  trial 
overruled,  and  judgment. 
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The  bill  of  exceptions  shows  that  the  cause  of  action  was 
an  account  for  hardware,  amounting  to  $176.32.  Credits  of 
$250  indorsed.  Plaintiff  below  disclaimed  any  other  cause  of 
action;  alleged  contract  to  furnish  the  hardware,  and  defend- 
ant below  denied  any  such  contract  and  all  liability  for  such 
hardware,  and  insisted  that  if  said  plaintiff  had  any  cause  of 
action,  it  was  against  Charles  R.  Carroll,  etc. 

Carroll  was  called  as  a  witness,  and  testified  that  Samuel 
W.  Silsbury,  and  said  John  C.  Smith  and  Calvin  P.  Smith, 
and  one  Smith  Frye,  composed  the  firm  of  "  Smith  Frye,  J. 
C.  Smith  &  Co.;"  that  at  or  about  that  time  said  firm  con- 
tracted with  said  witness  to  furnish  distillery  slops  to  feed  a 
quantity  of  cattle  at  the  distillery  of  the  witness;  that  this 
contract  was  in  writing;  that  he  (witness)  did  not  agree  to 
furnish  cattle  pens  or  stables  for  said  cattle;  that  said  Frye, 
Smith  &  Co.  contracted  with  said  plaintiff  to  build  such  cattle 
pens  or  stables,  and  he  (witness)  agreed  to  allow  to  said  firm 
the  cost  of  such  pens  out  of  the  price  of  the  slops  to  be  fur- 
nished by  him  for  the  feeding  of  said  cattle;  that  said 
contract  in  writing  did  not  truly  state  the  agreement  [288] 
between  witness  and  said  firm,  in  this,  that  the  material 
which  was  supposed  to  be  sufficient  for  the  purpose  had  al- 
ready been  furnished  before  the  written  contract  was  drawn 
up,  and  therefore  the  written  contract  was  only  in  relation  to 
the  building;  that  a  change  was  afterwards  made  in  the 
stalls  —  some  old  ones  torn  away  and  new  ones  put  up  in  their 
places,  and  the  plan  otherwise  altered,  and  more  stalls.  Wit- 
ness never  employed  plaintiff  to  do  any  of  the  work,  but  he 
was  employed  by  the  defendants;  that  said  Frye,  Smith  &  Co. 
contracted  with  the  plaintiff  to  build  said  pens  or  stables  and 
bought  the  material  therefor,  except  what  was  furnished  by 
the  plaintiff.  That  by  the  agreement  aforesaid,  he  (witness) 
was  to  furnish  the  labor  to  put  up  said  pens  or  stables,  under 
the  original  contract,  and  said  Frye,  Smith  &  Co.  were  to  fur- 
nish the  materials  to  construct  the  same,  and  that  the  price  of 
such  materials  was  to  be  deducted  from  the  amount  said  firm 
were  to  pay  him  for  said  slops;  that  at  the  time  the  change 
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in  the  plan  was  made,  witness  had  paid  out  for  said  work  over 
$1,000  to  build  the  pens,  and  refused  to  pay  out  any  more, 
but  agreed  with  defendants  if  they  had  the  change  made,  and 
paid  for  it,  it  might  be  deducted  out  of  the  pay  for  the  slops ; 
that  said  Frye  departed  this  life  before  the  commencement  of 
this  suit;  that  he  (witness)  had  lately  sued  said  Silsbury  and 
said  John  C.  Smith  and  Calvin  P.  Smith  for  the  price  and 
value  of  said  slops,  and  that  said  suit  had  lately  been  com- 
promised and  settled  by  the  payment  of  a  part  of  the  sum 
sued  for;  witness  supposed  that  the  sum  for  which  the  present 
action  was  brought  by  Blumb  was  deducted  from  the  amount 
claimed  in  said  suit  of  witness  against  said  firm,  and  allowed 
to  said  survivors  of  said  Frye,  Smith  &  Co.  Said  defendant 
exhibited  to  said  witness  an  instrument  in  writing,  which  said 
witness  identified  as  the  contract  first  above  mentioned  be- 
tween him  and  said  Frye,  Smith  &  Co.  Said  witness  further 
testified,  that  such  materials  as  are  mentioned  in  the  account 
above  mentioned  were  furnished  and  used  by  said  Blumb 
about  the  building  of  said  stables;  that  plaintiff's  account  is 
correct,  .and  he  furnished  the  items  there  charged  at  said 
prices,  and  that  witness  had  no  interest  whatever  in  the  event 
of  this  suit. 

There  was  a  motion  to  exclude  Carroll's  testimony,  for  the 
following  reasons: 

The  same  is  incompetent  for  this,  that  the  said  witness  is 
interested  in  the  event  of  this  suit,  in  that  by  securing  a  re- 
covery against  said  defendants  he  avoids  an  action  against 
himself  for  the  amount  in  controversy. 

That  said  testimony  is  incompetent  to  contradict  or 
[289]    change  the  contract  in  writing  identified  by  said  wit- 
ness; but  that  said  contract  must  be  used  as  the  best 
evidence  in  the  case. 

Motion  overruled,  and  exception  taken. 

Offer  of  contract  in  writing  identified  by  witness  Carroll, 
for  following  reasons: 

First  to  contradict  the  testimony  of  said  witness  touching 
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the  liability  of  said  defendant  for  the  amount  claimed  in  this 
suit,  or  any  part  thereof. 

As  the  best,  and  therefore  the  only  admissible  evidence  in 
the  case  in  that  behalf. 

Yerdict  for  the  plaintiff  below  for  $126.08. 

Motion  for  new  trial  by  the  said  Silsbury,  for  the  following 
reasons: 

Said  verdict  is  contrary  to  the  evidence  in  the  case. 

Said  verdict  is  against  the  law  of  the  case. 

The  court  excluded  proper  evidence  offered  by  the  defendant. 

The  court  admitted  improper  evidence  for  the  plaintiff, 
against  the  objection  of  the  defendant. 

The  court  gave  improper  instructions  for  the  plaintiff, 
against  the  objection  of  the  defendant. 

The  court  refused  proper  instructions  prayed  by  defendant. 

Said  verdict  is  otherwise  informal,  insufficient,  and  contrary 
to  the  law  of  the  land. 

Motion  overruled,  and  exception  taken.  Judgment  on  ver- 
dict. 

The  errors  assigned  are,  that: 

The  circuit  court  erred  in  overruling  the  motion  of  said 
Samuel  Silsbury  to  exclude  the  testimony  of  the  witness 
Charles  R.  Carroll. 

And  in  excluding  from  the  jury  the  contract  in  writing 
offered  by  said  Silsbury. 

And  in  overruling  the  motion  of  said  Silsbury  to  exclude 
the  instructions  prayed  by  said  Peter  Blumb. 

And  in  denying  the  motion  of  said  Silsbury  for  a  new  trial 
of  said  cause. 

And  in  giving  judgment  upon  the  verdict  for  said  Peter 
B-umb. 

Charles  C.  Bonney,  and  John  D.  Bouse,  for  plaintiff  in 
error. 

M.  Williamson,  for  defendant  in  error. 

"Walker,  J .  It  appears,  from  the  evidence  in  this  case,  that 
Frye,  Smith  &  Co.  contracted  with  Charles  R.  Carroll  for  slops, 
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to  feed  a  quantity  of  cattle,  at  his  distillery.  Carroll, 
[290]  by  the  agreement,  was  not  to  furnish  pens  or  stables 
for  the  cattle.  Frye,  Smith  &  Co.  contracted  with  de- 
fendant in  error  to  build  the  pens.  Carroll,  however,  agreed 
to  allow  Frye,  Smith  &  Co.  the  cost  of  the  pens,  out  of  the 
price  of  the  slops.  Carroll  furnished  and  paid  for  the  lumber 
employed  in  erecting  the  pens,  and  Frye,  Smith  &  Co.  were 
to  furnish  the  labor,  and  other  materials.  After  the  work 
had  progressed  to  some  extent,  Carroll  refused  to  furnish  any- 
thing to  make  changes  and  alterations  which  were  desired  in 
the  plan  of  the  work,  but  authorized  Frye,  Smith  &  Co.  to 
make  the  alterations,  furnish  the  material,  etc.,  and  he  would 
allow  the  cost  out  of  the  price  of  the  slops.  They  made  the 
change  in  the  plan,  and  had  the  work  completed. 

It  is  first  objected,  that  Carroll,  who  was  called  by  defend- 
ant in  error,  was  incompetent  as  a  witness,  because  he  was  in- 
terested in  the  event  of  the  suit.  If  he  had  any  interest,  it 
was  manifestly  against  the  party  calling  him,  and  he  undoubt- 
edly had  the  right  to  call  him  against  his  own  interest.  It  is 
true,  that  whatever  judgment  defendant  in  error  might  recover 
against  the  survivors  of  Frye,  Smith  &  Co.,  Carroll  would  be 
liable,  even  to  them,  under  his  agreement.  It  was  then  his 
interest  to  reduce  the  amount  of  the  recovery  by  defendant  in 
error,  as  any  reduction  his  evidence  might  produce  would  be 
his  gain,  on  a  settlement  with  the  survivors  of  Frye,  Smith  & 
Co.  We  are  unable  to  perceive,  that  in  any  event,  it  would 
be  to  his  interest  to  increase  the  amount  of  the  recovery. 

It  is  again  urged,  that  the  court  below  erred  in  admitting 
parol  evidence  of  the  agreement,  when  it  is  insisted  that  there 
was  a  written  contract.  The  objection  is  not  well  taken,  as 
the  written  agreement  was  between  plaintiffs  in  error  and  Car- 
roll, and  there  is  nothing  in  the  record  showing  that  defendant 
in  error  was  a  party  to  it,  or  had  any  knowledge  of  its  exist- 
ence. He  cannot  be  bound  by  it,  nor  can  it  in  any  manner 
furnish  evidence  of  the  terms  or  conditions  of  the  agreement 
under  which  he  furnished  these  materials.  He  was  a  stranger 
to  that  agreement,  and  by  any  known  rule  of  law,  he  cannot 
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be  bound  by  its  provisions.  There  was  therefore  no  error  in 
admitting  the  parol  evidence,  and  in  excluding  the  written 
agreement. 

The  evidence  clearly  shows,  that  defendant  in  error  furnished 
the  items  charged  in  his  account,  paid  for  them,  and  applied 
them  to  the  use  of  plaintiff  in  error  and  his  partners.  It  also 
appears  that  the  firm  was,  by  the  agreement  of  Carroll,  to  fur- 
nish them,  and  he  was  to  allow  the  firm  for  their  value,  out  of 
the  price  of  the  swill  which  he  was  to  furnish  them.  Having 
employed  defendant  in  error  to  furnish  these  materials,  the 
firm  of  Frye,  Smith  &  Co.  were  alone  liable  to  pay  him. 
There  is  nothing  in  this  record  which  tends  to  prove  [291] 
that  Carroll  ever  agreed,  or  was  in  any  way  liable,  to 
pay  defendant  in  error  for  these  materials,  or  that  defendant 
ever  agreed  to  look  to  him  for  payment.  Nor  are  the  circum- 
stances such  as  the  law  will  imply  a  promise  on  the  part  of 
Carroll  to  pay  for  them,  as  his  undertaking  was  with  Frye, 
Smith  &  Co.  alone,  and  not  with  defendant  in  error.  For 
these  reasons  we  are  of  the  opinion  that  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 


George  Wolbrecht,  Appellant,  vs.  Charles  Baumgarten, 
'  Appellee. 

Appeal  from  Stephenson. 

1.  Although  the  court  might  set  aside  a  third  verdict  where  there  is  not 

any  evidence  to  sustain,  or  for  a  gross  misdirection  of  the  court,  it 
will  not  do  so  unless  in  a  very  plain  case. 

2.  A  declaration  for  slander,  charging  perjury,  need  not  aver  that  the  evi- 

dence given  was  material,  as  the  statute  makes  such  language  action- 
able per  se.  If  the  testimony  given  was  not  material,  it  should  be 
shown  by  way  of  defense. 

This  was  an  action  of  case  at  common  law,  for  slander, 
brought  by  appellee  in  the  circuit  court  of  Winnebago,  and 
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thence  taken  by  change  of  venue  to  the  Stephenson  circuit 
court. 

The  first  count  of  the  declaration  charges :  For  that  whereas 
the  said  plaintiff  (appellee)  always  was  and  is  a  good,  true  and 
honest  citizen  of  this  state,  and  (until  the  grievances  herein- 
after mentioned)  unsuspected  of  any  perjury,  false  swearing 
or  other  crime  whatever,  and  thereby  had  deservedly  gained 
the  good  opinion  of  all  his  neighbors,  etc. ;  and  whereas,  be- 
fore the  speaking  and  publishing  of  the  false  and  scandalous 
words  in  this  count  mentioned,  to  wit,  on  the  5th  day  of  No- 
vember, A.  D.  1857,  at  the  city  of  Freeport,  in  the  county  of 
Stephenson,  etc.,  to  wit,  in  the  county  of  Winnebago,  etc.,  the 
said  Charles  Baumgarten,  plaintiff  in  this  suit,  had  duly  ap- 
peared before  Samuel  Sankey,  Esq.,  a  justice  of  the  peace  in 
and  for  the  town  of  Freeport,  in  the  county  of  Stephenson, 
and  state  of  Illinois,  duly  elected  and  sworn  as  such  justice  of 
the  peace,  and  being  then  and  there  a  witness  on  the  trial  of  a 
certain  cause  before  said  justice  of  the  peace,  in  which  the 
people  of  the  state  of  Illinois  was  plaintiff  and  George  Wol- 
brecht was  defendant,  and  being  then  and  there  sworn  by  the 
said  Samuel  Sankey,  justice  of  the  peace  as  aforesaid,  to  testify 

upon  the  trial  of  said  cause  (the  said  Samuel  Sankey, 
[292]    Esq.,  as  such  justice,  having  full  power  to  administer 

such  oath  to  the  plaintiff),  and  after  having  been  duly 
sworn  as  aforesaid,  the  plaintiff  did  on  oath  testify  and  make 
certain  statements  material  to  the  issue  in  the  said  cause  then 
pending  before  the  said  Samuel  Sankey,  Esq.,  justice  of  the 
peace  as  aforesaid.  Yet  the  said  George  Wolbrecht,  defend- 
ant, well  knowing  the  premises,  etc.,  and  then  and  there  ma- 
liciously and  falsely  intending  to  have  it  believed  that  the 
said  Charles  Baumgarten,  plaintiff,  had  been  guilty  of  false 
swearing  and  perjury  before  the  aforesaid  justice  of  the  peace, 
in  the  trial  of  the  aforesaid  cause,  and  that  he,  the  said  plaint- 
iff, was  guilty  of  perjury  therein,  afterwards,  to  wit,  on  the 
thirteenth  day  of  November,  A.  D.  1857,  at  said  county  of 
Stephenson,  to  wit,  at,  etc.,  in  a  certain  conversation  with  said 
Wolbrecht,  defendant,  then  and  there  had  with  said  Charles 
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Baumgarten,  plaintiff,  in  the  presence  and  hearing  of  divers 
good  and  worthy  citizens,  etc.,  of  and  concerning,  and  to  the 
said  Charles  Baumgarten,  plaintiff,  and  of  and  concerning  his 
aforesaid  oath,  and  his  evidence  under  said  oath,  on  the  trial 
of  the  cause  aforesaid,  before  Samuel  Sankey,  Esq.,  justice  of 
the  peace  as  aforesaid,  then  and  there,  in  a  loud  voice,  and  in 
the  presence  and  hearing  of  the  aforesaid  citizens,  falsely, 
wickedly,  wrongfully  and  maliciously  uttered,  spoke,  published 
and  proclaimed,  of  and  concerning  and  to  the  said  Charles 
Baumgarten,  plaintiff,  and  of  and  concerning  his  oath  and  evi- 
dence as  aforesaid^  these  false,  scandalous,  malicious  and  de- 
famatory words  following,  that  is  to  say:  "You"  (meaning 
the  said  plaintiff)  "have  sworn  to  a  damned  lie"  (meaning 
the  oath  and  evidence  aforesaid,  so  taken  as  aforesaid,  by  and 
before  Samuel  Sankey,  justice  of  the  peace  as  aforesaid). 
"You  "  (meaning  the  plaintiff)  "have  sworn  to  a  damned  lie 
before  Samuel  Sankey,  and  I  can  prove  it."  "You  "  (mean- 
ing the  said  plaintiff)  "  have  sworn  to  a  lie.  I  can  prove  it  by 
by  your  own  daughter."  "  You  "  (meaning  the  said  plaintiff) 
"have  sworn  that  you  never  spoke  to  me  previous  to  that 
time  in  the  street,  and  that  is  a  damned  lie,  and  I  can  prove 
it;  and  now  go  and  sue  me  in  court  if  you  dare;  you  had  bet- 
ter take  down  the  names  of  witnesses."  "You"  (meaning 
the  said  plaintiff)  "have  sworn  falsely,  and  I  can  prove  it." 
"You"  (meaning  the  said  plaintiff)  "have  committed  per- 
jury." "You"  (meaning  the  said  plaintiff)  committed  per- 
jury, and  I  can  prove  it  by  your  daughter."  "  You  committed 
perjury."  "You  swore  falsely."  "You  swore  to  a  lie." 
"  You  swore  to  a  damned  lie."  "  I  would  not  believe  you 
under  oath."  "  You  are  a  damned  liar,  and  you  swore  to  a 
damned  lie  before  Sankey."  "  You  swore  falsely  before 
Samuel  Sankey  on  the  trial." 

Meaning  thereby  that  the  said  plaintiff  had  commit- 
ted the  crime  of  perjury;  all  of  which  is  to  the  great    [293] 
damage  of  said  plaintiff. 

The  second  count  charges  that  said  plaintiff  afterwards,  etc., 
on  the  thirteenth  day  of  November,  A.  D.  185T,  at,  etc.,  was 
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and  is  a  good,  true  and  honest  citizen,  etc.,  and  never  was 
guilty  of  the  crimes  hereinafter  laid  to  his  charge;  neverthe- 
less the  said  defendant,  well  knowing,  etc.,  but  contriving  and 
intending  to  injure,  defame  and  slander  the  plaintiff  in  his 
good  name,  to  wit,  on,  etc.,  at,  etc.,  in  presence  of  divers  good 
and  worthy  citizens,  etc.,  and  in  a  loud  voice  falsely,  etc., 
spoke,  published,  etc.,  of  and  concerning  and  to  the  said  plain- 
tiff, in  order  to  have  it  believed  that  he,  the  said  plaintiff,  was 
guilty  of  the  crime  of  perjury,  the  following  false,  etc.,  words, 
that  is  to  say:  "  You  "  (meaning  said  plaintiff)  "  swore  to  a 
damned  iie."  "  You  "  (meaning  said  plaintiff)  "  have  sworn 
to  a  damned  lie  before  Samuel  Sankey,"  (meaning  that  the 
plaintiff  had  committed  perjury).  "You"  (meaning  said 
plaintiff)  "  have  sworn  to  a  damned  lie  before  Samuel  Sankey, 
and  I  can  prove  it."  "  You  "  (meaning  said  plaintiff)  "  swore 
to  a  lie."  "  You  "  (meaning  said  plaintiff)  "have  sworn  to  a 
lie,  and  I  can  prove  it  by  your  own  daughter."  "You" 
(meaning  the  said  plaintiff)  "  have  sworn  that  you  never  spoke 
to  me  previous  to  that  time  in  the  street,  and  that  is  a  damned 
lie,  and  I  can  prove  it;  and  now  go  and  sue  me  if  you  dare." 
"  You  "  (meaning  the  plaintiff)  "  swore  to  a  damned  lie,  and  I 
can  prove  it  by  your  daughter."  "You"  (meaning  the  said 
plaintiff)  "  have  sworn  falsely,  and  I  can  prove  it." 

Meaning  thereby  that  the  plaintiff  had  committed  the 
crime  of  perjury;  all  of  which  is  to  the  great  damage  of  said 
plaintiff. 

The  third  count  charges  that  said  plaintiff,  afterwards,  on 
the  13th  day  of  November,  A.  D.  1857,  at,  etc.,  was  and  is  a 
good  and  true  man,  etc.,  and  never  was  guilty  of  the  crimes 
hereinafter  laid  to  his  charge,  nevertheless  the  said  defendant, 
well  knowing,  etc.,  but  contriving  and  intending  to  injure,  de- 
fame and  slander  said  plaintiff  in  his  good  name,  etc.,  to  wit, 
on  the  13th  of  November,  1857,  at,  etc.,  in  the  presence  and 
hearing,  etc.,  of  and  concerning  said  plaintiff,  these  false,  etc., 
words,  did  speak,  publish  and  declare,  to  wit:  "You" 
(meaning  said  plaintiff)  "  swore  to  a  damned  lie."  "  You  " 
(meaning  said  plaintiff)  "  have  sworn  to  a  damned  lie,  and  1 
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can  prove  it."  "  You  "  (meaning  the  said  plaintiff)  "  swore 
to  a  damned  lie  before  Samuel  Sankey,  and  I  can  prove  it.'> 
"  You  "  (meaning  said  plaintiff)  "  swore  to  a  lie."  "  You  " 
(meaning  said  plaintiff)  "  have  sworn  to  a  lie,  and  I  can  prove 
it  by  your  own  daughter."  "  You  "  (meaning  said 
plaintiff)  "  have  sworn  that  you  never  spoke  to  me  pre-  [291:] 
vious  to  that  time  in  the  street,  and  that  is  a  damned 
•lie,  and  I  can  prove  it;  and  now  go  and  sue  me  if  you  dare; 
you  had  better  take  down  the  names  of  the  witnesses." 
''You  "  (meaning  said  plaintiff)  "  have  sworn  falsely." 
"  You  "  (meaning  said  plaintiff)  "  have  sworn  false  before 
Sankey,  and  I  can  prove  it  by  your  oldest  daughter." 

Meaning  thereby  that  the  said  plaintiff  had  committed  the 
crime  of  perjury. 

Damages  laid  at  $5,000. 

To  this  declaration  defendant  filed  his  plea  of  the  general 
issue. 

At  the  September  term  of  the  Stephenson  circuit  court,  the 
cause  came  on  for  trial.  The  jury  found  defendant  guilty, 
and  assessed  the  damages  at  $500.  Thereupon  the  defendant 
moved  the  court  for  a  new  trial  and  in  arrest  of  judgment. 
The  court  granted  a  new  trial,  conditioned  that  defendant  pay 
costs  of  term  within  thirty  days. 

At  the  following  April  term  of  said  court,  said  cause  was 
again  tried,  and  the  jury  found  defendant  guilty,  and  assessed 
the  damages  at  $150.  Whereupon,  defendant  moved  for  a 
new  trial  and  in  arrest  of  judgment.  A  new  trial  was  again 
allowed. 

Afterwards,  at  September  term,  1860,  of  said  court,  the 
jury  found  the  defendant  guilty,  and  assessed  the  damages  at 
$519.50. 

Whereupon  the  counsel  for  said  defendant  moved  the  court 
for  a  new  trial,  which  said  motion  was  overruled  by  the  court, 
for  the  reason  that  two  new  trials  had  been  granted  in  said  cause. 

Whereupon  the  court  rendered  jndgment  in  favor  of  said 
plaintiff  and  against  said  defendant,  for  the  said  sum  of 
$519.50  and  costs,  and  awarded  execution  for  the  same. 
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Turner  <&  Ingalls,  for  appellant. 
Leland  <&  Leland,  for  appellee. 

Breese,  J.  Although  there  might  be  a  case  where  this 
court  would  set  aside  a  third  verdict  as  being  entirely  without 
evidence  to  support  it,  or  for  a  gross  misdirection  of  the 
court  as  to  the  law,  we  do  not  think  this  is  such  a  case. 
"We  do  not  discover  any  error  in  law,  and  as  to  the  evidence, 
though  not  entirely  satisfactory,  it  is  sufficient  to  sustain  the 
verdict. 

It  may  be  questionable  whether  the  defendant  in  charging 

the  plaintiff  with  swearing  to  a  lie  particularized 
[295]    with  sufficient  distinctness  in  what  part  of  the  evidence 

the  perjury  was  committed.  One  witness  states  it  in 
one  way,  and  another,  another  way,  and  it  was  fairly  left  to 
the  jury  to  decide  it.  If  in  speaking  in  reference  to  a  judicial 
proceeding,  in  which  a  plaintiff  was  a  witness,  a  defendant 
should  charge  him  with  swearing  to  a  lie,  the  case  would  be 
made  out,  though  it  might  not  appear  that  the  person  speak- 
ing the  words,  alluded  to  any  particular  part  of  the  evidence. 
If  it  be  insisted  on  the  defense,  that  the  words  were  spoken  of 
a  portion  of  the  evidence,  not  material,  it  would  be  for  him  to 
show  it. 

Without  all  the  evidence  given  before  the  justice  of  the 
peace  was  before  us,  we  could  not  say  that  this  detached  por- 
tion of  it  was,  or  was  not  material.  The  doctrine  is,  that  a 
declaration  for  slander  need  not  aver  that  the  evidence  given 
by  the  plaintiff  on  the  trial  was  material;  especially  is  it  so, 
where  the  words  are  actionable  per  se,  as  in  this  case,  under 
our  statute.  They  are  made  actionable  by  our  statute,  even  if 
spoken  without  reference  to  a  judicial  proceeding.  If  then,  it 
be  thought  the  evidence  was  not  material,  and  the  plaintiff  is 
not  obliged  to  allege  in  his  declaration  that  it  was  material,  it 
follows,  for  the  defendant  to  avail  of  it,  that  he  must  show  it 
by  way  of  defense.  The  case  must  be  a  very  strong  one  for  a 
defendant  where  this  court  would  interfere  to  set  aside  a  third 
verdict  on  grounds  such  as  are  here  set  up,  especially  when  the 
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two  preceding  verdicts  were  in  favor  of  the  plaintiff.     The 
judgment  must  be  affirmed. 
Judgment  affirmed. 


James  F.  Evans,  Plaintiff  in  Error,  vs.  Alexander  B.  Hitch- 
cock, Defendant  in  Error. 

Error  to  La  Salle. 

Where  a  case  is  submitted  to  arbitrators,  under  an  order  of  court,  if  the 
matters  referred  should  not  be  decided  before  the  next  term  of  the  court, 
their  powers  do  not  expire  with  that  term;  but  it  is  their  duty  to  pro- 
ceed subsequently,  and  discharge  their  duty  by  an  award. 

This  was  an  action  of  covenant,  commenced  in  the  La  Salle 
circuit  court,  by  the  defendant  in  error  against  the  plaintiff  in 
error,  to  recover  damages  for  an  alleged  breach  of  covenant  on 
the  part  of  the  plaintiff  in  error,  in  not  fulfilling  a  contract 
with  the  defendant  in  error  for'the  sale  and  delivery  of  a  quan- 
tity of  corn. 

The  declaration  contains  one  count  only,  setting  out  the  con- 
tract in  hoBo  verba. 

To  this  declaration  the  defendant  below  filed,  [296] 

1.  Plea  of  general  issue,  or  non  est  factum. 

2.  As  to  1,100  bushels  of  the  corn,  a  delivery  thereof  by 
defendant  below  to  plaintiff  below,  and  an  acceptance  by  the 
latter;  and  as  to  the  balance  of  the  corn,  that  plaintiff  below, 
after  the  delivery  of  over  eleven  hundred  bushels,  to  wit,  on 
the  17th  of  July,  1857,  requested  defendant  below  not  to  de- 
liver it,  and  then  and  there  excused  the  defendant  below  from 
the  delivery  thereof. 

At  the  February  term,  1859,  the  cause  was,  by  agreement 
of  parties,  submitted  to  arbitrators,  and  the  following  order 
of  submission  entered: 

"  This  day  the  plaintiff  comes,  by  D.  L.  Hough,  his  attorney, 
and  the  defendant,  by  Chumasero  &  Eldredge,  his  attorneys, 
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and  by  agreement  of  parties  it  is  ordered  by  the  court  that  this 
cause  be  submitted  to  Alexander  Campbell,  James  D.  Matheny 
and  William  Paul,  as  arbitrators,  who  are  to  meet  for  this 
purpose  on  the  22d  day  of  March  next,  and  said  arbitrators 
are  to  have  power  to  adjourn  the  hearing  from  time  to  time 
as  they  may  see  fit,  and  further  that  the  parties  agree  to  enter 
into  bonds,"  etc. 

Bonds  were  entered  into. 

At  June  term,  1859,  the  following  proceedings  were  had: 

"  On  this,  day  the  defendant  comes,  by  O.  C.  Gray,  his  attor- 
ney, and  moves  to  dismiss  this  suit  on  the  ground  that  the 
same  was  heretofore  submitted  to  arbitrators,  which  motion  is 
overruled  by  the  court."  And  now,  on  motion  of  plaintiff, 
by  Wallace,  his  attorney,  it  is  ordered  by  the  court  that  the 
time  heretofore  entered  herein  for  the  meeting  of  the  arbi- 
trators be  set  aside.  And,  further,  that  the  arbitrators  be  al- 
lowed to  fix  their  own  time  for  meeting,  not  beyond  the  first 
day  of  the  next  term  of  the  court. 

At  November  term,  1859,  no  report  being  on  file,  the  cause 
was  continued. 

At  February  term  1860,  the  following  entry  appears:  "This 
day  the  report  of  the  arbitrators  in  this  case  is  placed  on  file;" 
and  the  report  is  set  out  at  length. 

At  February  term,  1860,  the  plaintiff  moved  the  court  for 
judgment  on  the  award  of  the  arbitrators.  The  defendant,  on 
the  same  day,  moved  the  court  to  dismiss  the  suit. 

At  June  term,  1860,  there  was  a  judgment  on  the  award, 
and  a  judgment  overruling  the  motion  to  dismiss. 

The  following  errors  were  assigned: 

The  court  erred  in  overruling  defendant's  motion  to  dismiss 
the  suit,  made  at  June  term,  1859. 

The  court  erred  in  extending  the  time  for  the  meeting  of 
the  arbitrators,  on  motion  of  plaintiff  below,  at  June 
[297]    term,  1859,  and  in  setting  aside  the  previous  order  for 
the  meeting  of  the  arbitrators. 

The  court  erred  in  ordering  that  the 'motion  for  judgment 
and  motion  to  dismiss  be  heard  in  vacation  at  chambers. 
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The  court  erred  in  overruling  defendant's  motion  made  at 
June  term,  1859,  and  decided  at  June  term,  1860,  to  dismiss 
the  suit. 

The  court  erred  in  rendering  judgment  upon  the  award. 

The  court  had  no  jurisdiction  to  render  judgment  upon  the 
ward. 

The  time  for  the  meeting  of  the  arbitrators,  under  the  order 
made  at 'the  June  term,  1859,  had  expired  by  limitation  before 
the  meeting  of  the  arbitrators  on  the  7th  of  December,  1859, 
the  first  day  of  the  term  of  the  court  subsequent  to  the  mak- 
ing of  the  additional  order  for  the  meeting  of  the  arbitrators, 
being  the  first  Monday  of  November  1859,  and  the  subsequent 
proceedings  of  the  court  upon  the  award  were  erroneous  and 
void,  and  two  arbitrators,  in  the  absence  of  the  third,  had  no 
authority  to  adjourn  the  hearing. 

G.  S.  Eldredge,  for  plaintiff  in  error. 

T.  L.  Dickey r,  for  defendant  in  error. 

Oaton,  C.  J.  This  submission  was  in  court,  and  strictly  in 
pursuance  of  the  second  section  of  the  act,  and  it  was  the  duty 
of  the  arbitrators,  no  doubt,  under  the  third  section,  to  hear 
and  determine  the  matter  before  the  next  term  of  the  court. 
But  this  they  did  not  do,  and  the  question  is,  Did  their  powers 
expire  with  the  next  term,  or  rather  on  the  first  day  of  the 
term?  If  so,  their  subsequent  award  was  a  nullity,  and  the 
court  erred  in  entering  the  judgment.  "We  think  their  powers 
did  not  expire,  but  that  they  were  not  only  authorized,  but  it 
was  their  duty  to  act  subsequently.  This  is  manifest  from 
the  fifteenth  section  of  the  same  act.  That  authorizes  the  court 
by  its  order  to  compel  the  arbitrators  to  proceed  and  hear  and 
determine  any  cause  submitted  to  them  under  that  act.  This 
shows  that  it  was  the  intention  of  the  legislature  that  the 
powers  of  the  arbitrators  should  continue  till  they  had  dis- 
charged the  duties  imposed  upon  them,  even  after  the  next 
term  of  the  court.  Unless  they  had  power  to  act,  the  court 
could  not  compel  them  to  do  so,  and  the  court  could  not  ex- 
ercise this  coercive  power  till  the  next  term,  so  that  it  must 
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be  after  that  time  that  they  are  required  to  proceed  to  act  in 
obedience  to  the  mandate  of  the   court.     The  judgment  is 
affirmed. 
Judgment  affirmed. 


[298]    James  Herrington,  Plaintiff  in  Error,  vs.  Charles  0 
Stevens,  Defendant  in  Error. 

Error  to  Kane. 

1.  Where  a  defendant  abides  by  his  demurrer  to  a  declaration  in  assump- 

sit for  goods  sold,  the  court  is  left  to  assess  the  damages,  which  will 
be  for  the  amount  admitted  by  the  demurrer,  and  interest. 

2.  The  defendant  upon  the  inquest  cannot  set  up  any  other  contract,  or  in- 

troduce a  substantive  defense ;  but  may  cross-examine  witnesses,  or 
make  proof  to  reduce  the  damages,  and  if  the  inquest  is  taken  in  open 
court,  may  ask  instructions. 

3.  The  court  has  the  discretion  to  refuse  a  plea,  where  a  party  ha3  chosen 

to  stand  by  a  demurrer. 

At  the  May  term  of  the  Kane  circuit  court,  1859,  Stevens, 
the  plaintiff,  filed  his  declaration  in  assumpsit  against  the 
defendant  Herrington,  laying  damages  at  two  thousand  dol- 
lars, to  which  the  defendant  filed  the  general  issue. 

At  the  November  term,  1859,  there  was  a  trial  by  jury,  and 
plaintiff  obtained  judgment  for  two  hundred  and  fifty-eight 
dollars.     The  defendant  moved  for  a  new  trial. 

At  the  February  term,  1860,  the  motion  for  a  new  trial  was 
argued.  The  court  sustained  the  motion,  and  ordered  a  new 
trial.  The  plaintiff  then  asked  leave  to  amend  his  declaration. 
The  amended  declaration  was  filed  on  the  22d  day  of  February 
1860,  and  an  order  was  made  for  the  defendant  to  plead  by  the 
following  Monday.  The  case  was  then  continued  until  the 
next  term  of  said  court. 

On  the  5th  of  March,  1860,  during  the  said  February  term, 
the  defendant  filed  demurrer  to  special  count  in  amended  de- 
claration, and  general  issue  to  common  counts.  On  the  9th 
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of  Marcli  tlie  demurrer  was  argued  aud  overruled.  The  de- 
fendant elected  to  stand  by  his  demurrer.  A  nolle  'prosequi 
was  then  entered  by  defendant's  counsel  as  to  the  common 
counts. 

At  the  next  term  (May  23,  1860),  the  defendant  asked  leave 
to  file  plea  of  general  issue  to  special  count  in  declaration. 
The  court  refused  to  allow  the  plea  to  be  filed,  and  defendant 
excepted.  The  court  then  gave  judgment  by  default  for  want 
of  plea,  and  assessed  the  plaintiff's  damages  at  three  hundred 
and  seventy-one  dollars.  Defendant  moved  to  set  aside  the 
assessment  of  damages.  After  argument,  the  motion  was  sus- 
tained, and  a  new  assessment  ordered  to  be  made  by  the  court. 

At  the  November  term,  1860,  a  new  assessment  was  had  be- 
fore the  court,  and  the  amount  of  damages  assessed  at  three 
hundred  and  eighty-four  dollars  and  fifty-six  cents,  for  which 
judgment  was  given.  The  defendant  prayed  an  appeal,  which 
was  allowed. 

T.  L.  Dickey,  for  appellant.  [299] 

C.  B.  Welles,  for  appellee. 

Beeese,  J.  Induced  by  the  criticisms  of  the  counsel  for 
the  plaintiff  in  error,  wre  have  examined  carefully,  the  declara- 
tion contained  in  this  record.  Though  it  may  be  admitted,  it 
is  not  drawn  with  the  nicest  accuracy,  it  is  not  open  to  the 
objection  made  to  it.  The  personal  pronoun  his  is  used  in 
the  possessive  case,  and  taking  the  structure  of  the  whole  sen- 
tence together,  and  it  is  a  very  long  one,  there  can  be  no 
doubt  which  is  the  proper  antecedent;  strict  grammatical  ac- 
curacy would  assign  the  word  plaintiff  as  the  true  antecedent. 
The  declaration  is  good  in  form  and  substance,  setting  forth, 
clearly,  a  good  cause  of  action.  The  plaintiff  in  error  seems  to 
have  misconceived  the  action  and  the  ground  of  recovery.  The 
action  is  for  nothing  more  than  the  recovery  of  three  hundred 
and  fifty  dollars,  which  the  declaration  charges,  the  defendant 
promised  to  pay  the  plaintiff  for  his  interest  in  the  stock  of 
goods  belonging  to  him  and  Karns.  Abiding  by  his  decision, 
which  admitted  this   fact,  there  was  nothing  for  the  court  to 
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do,  but  to  assess  the  damages,  which  would  be  that  sum  with 
legal  interest  upon  it,  from  the  time  it  should  have  been  paid. 
The  defendant,  upon  the  inquest,  had  no  right  to  set  up  any 
other  contract,  and  therefore  had  no  right  to  put  the  question 
he  proposed,  for  it  was  wholly  immaterial  what  the  interest 
of  Stevens  was  worth,  the  defendant  having  admitted  he  was 
to  give  the  plaintiff  three  hundred  and  fifty  dollars  for  it.  It 
would  be  letting  in  a  new  defense. 

On  an  inquest  of  damages,  whether  before  the  court  or  a 
sheriff's  jury,  the  right  of  a  defendant  does  not  extend  so  far 
as  to  allow  him  to  introduce  a  substantive  defense.  He  may 
overthrow,  by  a  cross-examination,  what  has  been  testified  to 
by  the  witness  on  his  direct  examination.  lie  may  also  in- 
troduce witnesses  to  reduce  the  amount  of  the  recoveiy,  and 
when  the  inquest  is  taken  in  open  court,  he  may  ask  the  court 
for  instructions  to  the  jury.  Town  of  South  Ottawa  v.  Fos- 
ter, 20  111.  298. 

The  refusal  of  the  court  to  allow  the  motion  of  the  defend- 
ant to  plead,  made  at  the  term  after  he  had  decided  to  abide  by 
his  decision,  cannot  be  assigned  for  error.  It  was  purely  dis- 
cretionary with  the  court,  and  we  cannot  say  that  the  discre- 
tion was  not  properly  exercised.     Gillet  v.  Stone,  1  Scam.,  543. 

The  rule  is  well  settled  where  a  demurrer   to  a  declaration 

is  overruled,  if  the  defendant  wishes  to  plead  over,  he  should 

ask  leave  of  the  court  to  withdraw  his  demurrer,  and   file  a 

plea,  and  the  granting  or  refusing  such  a  motion,  eyen 

[300]    if  made  at  the  same  term,  rests  in  the  discretion  of  the 

court.     Conradi  et  ah.  v.  Evans  et  al.,  2  Scam.,  186. 

We  discover  no  error  in  the  record  or  proceedings,  and  ac- 
cordingly affirm  the  judgment. 

Judgment  affirmed. 
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Joshua  L.  Mills,  Executor,  etc.,  of  Eli  R.  Mills,  deceased, 
Plaintiff  in  Error,  vs.  Arnold  Thornton,  Collector,  etc., 
and  the  School  Directors  of  District  Number  3,  Township 
31  north,  Range  1  west,  in  Putnam  County,  Defendants  in 
Error. 

Error  to  Putnam. 

1.  While  personal  property  generally  follows  the  residence  of  the  owner, 

and  is  there  taxable,  yet  if  permanently  located  elsewhere,  it  may  be 
taxed  where  so  located. 

2.  A  party  who  complains  of  a  school  tax,  as  levied  in  a  certain  district, 

must  show  that  the  property  was  not  taxable  in  such  district. 

The  plaintiff  in  error  filed  his  bill  in  chancery  showing  that 
he  is  executor,  etc. ;  that  he  is  a  resident  tax  payer  of  school 
district  8,  township  31  north,  range  1  west  of  the  third  prin- 
cipal meridian,  and  was  such  resident  tax  payer  of  said  district 
before  and  at  the  time  of  taxes  becoming  chargeable  for  the 
year  1859,  and  as  such  resident  tax  payer  of  said  district,  list- 
ed for  taxation  for  said  year,  the  personal  property  of  said 
testator;  that  though  plaintiff  is  not  and  was  not  a  resident  of 
school  district  three,  in  said  township  and  range,  nor  liable 
to  be  charged  with  school  taxes  therein,  there  were  wrongfully 
charged  on  said  personal  property,  school  taxes  for  the  year 
1859  in  favor  of  said  school  district  three,  to  the  amount  of 
$119.23;  that  plaintiff  was  not  informed  of  the  return  of  said 
property  for  assessment  of  said  school  taxes  in  said  district 
three,  until  long  after  the  meeting  of  the  assessor  with  the 
supervisor  and  town  clerk  for  the  correction  of  the  assessor's 
list;  that  defendant  Thornton,  collector  as  aforesaid,  was  seek- 
ing to  coerce  payment  of  said  school  taxes  upon  said  personal 
property  of  said  district  three,  and  had  seized  upon  personal 
property  belonging  to  said  estate  and  in  the  hands  of  plaintiff, 
and  advertised  the  same  for  sale,  to  make  the  amount  of  said 
taxes,  and  that  the  other  defendants  (the  school  directors)  had 
combined  with  said  collector  to  collect  said  taxes  for  the 
benefit  of  said  district. 

The  bill  prayed  an  injunction  against  defendant  Thornton  tc 
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prevent  the  collection  of  said  school  taxes,  and  that  on  the  final 

hearing  the  same  should  be  made  perpetual  and  extend 

[301]    to  said  school  directors.     Copy  of  letters  testamentary, 

issued  to  said  plaintiff*  in  error,  Sept.  3,  1855,  by  order 

of  the  county  court  of  said  county,  was  annexed  to  said  bill. 

An  injunction  was  allowed. 

The  defendants  were  regularly  brought  into  court. 

The  circuit  court  of  Putnam  county,  at  the  March  term, 
1860,  Bangs,  Judge,  presiding,  dissolved  the  injunction,  on 
motion  of  the  defendants,  and  dismissod  the  bill  for  want  of 
equity  therein. 

Plaintiff  assigns  for  error,  the  dissolution  of  the  injunction, 
the  dismissal  of  the  bill,  etc. 

T.  E.  Shaw,  and  T.  Dent,  for  plaintiff  in  error. 

Glover,  Cook  <&  Campbell,  for  defendants  in  error. 

Caton,  C.  J.  As  was  said  in  Railroad  Company  v.  Mor- 
gan County,  14  111.,  163,  "  we  think,  with  certain  qualifica- 
tions, personal  property  follows  the  residence  of  the  owner, 
and  is  there  taxable."  This  is  so  where  the  personal  property 
is  not  permanently  located  in  another  place.  If  it  be,  then  it 
may  be  taxed  where  it  is  thus  permanently  located.  A  resi- 
dent of  one  place  may  have  a  farm,  or  a  store,  or  a  manufac- 
tory, in  another,  and  the  property  permanently  connected  with 
either  of  these  concerns  would  be  properly  taxable  where  such 
concerns  were  situated.  This  bill  does  not  show  that  the 
property,  upon  which  the  tax  complained  of  was  levied,  was 
not  permanently  located  and  established  in  district  number 
three.  Upon  this  point  the  bill  is  entirely  silent,  but  seems 
to  have  relied  upon  the  general  principle  that  property  fol- 
lows the  residence  of  the  owner.  As  every  reasonable  pre 
sumption  is  against  the  pleader,  we  think  that  he  should  have 
shown  affirmatively  that  the  property  was  not  taxable  in  dis- 
trict number  three.  This  certainly  he  has  not  done,  and  the 
injunction  was  properly  dissolved.  The  decree  must  be 
affirmed. 

Decree  affirmed. 
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Ira    Minard,  Appellant,   vs.  Michael    Lawler,  Appellee. 
Appeal  from  Kane. 

L  A  judgment  debtor  may  show  in  the  circuit  court  on  an  appeal  taken 
from  the  judgment  of  a  justice  of  the  peace,  that  he  has  satisfied  such 
judgment,  by  responding  to  a  garnishee  process  served  on  him  in 
favor  of  the  creditors  of  his  judgment  creditor. 

2.  A  defendant,  on  appeal  from  a  justice's  judgment,  can  present    [302] 

any  matter  of  defense  he  may  have,  which  did  not  exist  at  the 
rendition  of  the  judgment  by  the  justice.    In  such  case  the  circuit 
court  should  protect  the  party  from  surprise.    Notice  of  any  partic 
ular  defense  to  be  presented  need  not  be  given. 

3.  A  written  account  need  not  be  filed  by  either  party,  the  whole  resting 

in  proof,  where  the  justice  had  jurisdiction. 

4.  On  appeal  from  the  judgment  of  a  justice  of  the  peace,  the  trial  being 

de  novo,  any  thing  may  be  proven  which  shows  that  the  plaintiff  has 
no  existing  cause  of  action. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court. 
W.  D.  Barry,  for  appellant. 
C.  B.  Wells,  for  appellee. 

Breese,  J.  The  facts  in  this  case  are  briefly,  that  Lawler 
obtained  a  judgment,  before  a  justice  of  the  peace  of  Kane 
county,  against  Minard,  for  seventy  dollars  debt  and  costs. 
About  the  same  time,  one  Bettsworth  obtained  a  judgment 
before  a  justice  of  peace  against  Lawler,  for  fifteen  dollars  and 
costs,  on  which  an  execution  was  issued  immediately,  the  prop- 
er affidavit  having  been  made.  Simultaneously,  or  nearly  so, 
one  Michael  Broderick  also  obtained  a  judgment  against  Law- 
ler, on  which  excution  was  issued  in  due  form.  Both  these 
executions  were  returned  nulla  bona,  whereupon  each  of  the 
plaintiffs  in  the  executions  made  the  required  oath  that  Min- 
ard was  indebted  to  Lawler,  and  a  garnisee  process  was  served 
upon  Minard  to  appear  and  answer  as  to  his  indebtedness. 
His  answer  admitted  his  indebtedness  to  Lawler,  on  the  judg- 
ment Lawler  had  obtained  against  him,  which  was  then  in 
full  force,  and  judgment  was  entered  against  him,  as  such  gar- 
nishee,   in  favor   of  Bettsworth  and  Broderick  respectively 
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which  was  fully  paid  and  satisfied  by  Minard.  On  the  last 
day  for  taking  an  appeal,  Lawler  appealed  from  these  judg- 
ments. Minard  took  an  appeal  from  the  judgment  against 
him  on  the  14th  January,  1860. 

On  the  trial  of  the  case  of  Lawler  against  Minard  in  the 
circuit  court,  the  defendant  offered  these  proceedings  in  evi- 
dence, and  claimed  the  benefit  of  these  payments  to  reduce  the 
demand  of  Lawler  to  the  extent  of  the  moneys  thus  paid;  but 
the  court  ruled  out  all  these  proceedings,  and  denied  the  right 
of  Minard  to  set  them  off,  or  claim  any  benefit  from  them; 
and  the  only  question  is,  Was  this  ruling  correct? 

It  seems  to  the  court  that  the  proceedings  on  the  garnishee 
process  were  in  strict  conformity  with  the  law  on  that  sub- 
ject. Our  statute  provides,  "  Whenever  a  judgment  shall  be 
rendered  by  any  court  of  record,  or  any  justice  of  the 
[303]  peace,  in  this  state,  and  an  execution  against  the  de- 
fendant, or  defendants,  in  said  judgment,  shall  be  re- 
turned by  the  proper  officer,  "  no  property  found,"  on  the  affi- 
davit of  the  plaintiff,  or  other  credible  person,  being  made  be- 
fore the  clerk  of  said  court,  or  justice  of  the  peace,  that  said 
defendant,  or  defendants,  have  no  property,  within  the  knowl- 
edge of  such  affiant,  in  his  or  their  possession  liable  to  execu- 
tion, and  that  such  affiant  hath  just  reason  to  believe  that  an- 
other person  or  persons  is  or  are  indebted  to  such  defendant 
or  defendants,  or  hath,  or  have  any  effects  or  estate  of  such 
defendant  in  his  or  their  hands,  it  shall  be  lawful  for  said 
court,  or  justice  of  the  peace,  to  cause  the  person  or  persons 
supposed  to  be  indebted  to,  or  supposed  to  have  any  of  the 
effects  or  estate  of  the  said  defendant,  or  defendants,  to  be  sum- 
moned forthwith  to  appear  before  said  court,  or  justice,  as  a 
garnishee,  or  garnishees;  and  said  court,  or  justice  of  the 
peace,  shall  examine  and  proceed  against  such  garnishee,  or 
garnishees,  in  the  same  manner  as  required  by  law  against 
garnishees  in  original  attachments."     (Scates'  Comp.,  549.) 

These  judgments  of  Broderick  and  Bettsworth  against  Law- 
ler were  legally  obtained,  the  executions  were  legally  issued, 
the  proper  affidavits  having  been  made,  the  return  of  "no 
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property  found,"  and  the  summons  to  Minard  as  a  debtor  to 
Lawler,  all  occurring  before  any  appeal  had  been  taken  by 
Minard  from  the  judgment,  and  while  it  was  in  full  force  and 
unsatisfied,  makes  a  clear  prima  facie  case.  What  defense 
could  Minard  make,  to  the  garnishee  proof?  He  was  the 
debtor  of  Lawler  by  judgment  regularly  obtained  and  in  full 
force,  and  he  was  bound  to  state  his  indebtedness  as  it  actually 
existed  when  served  with  the  summons  in  garnishment.  The 
proceedings  being  all  regular,  for  this  was  not  questioned  in 
the  circuit  court,  why  should  not  Minard  be  entitled  to  the 
payment  of  these  judgments  rendered  in  invitum  against  him, 
to  reduce  the  claim  of  Lawler?  The  case  in  the  circuit  court 
was  taken  up,  and  proceeded  in,  as  an  entirely  new  case,  as 
being  tried  for  the  first  time,  and  we  have  always  understood 
the  law  to  be,  that  a  defendant  on  appeal  in  the  circuit  court, 
can  present  any  matters  of  defense  he  may  have,  which  did 
not  exist  when  the  judgment  was  rendered  by  the  justice  of 
the  peace,  like  as  under  a  plea  of  puis  darrein  continuance. 
The  opposite  party  should  have  notice  of  such  defense  in  some 
way  to  avoid  surprise,  which  the  court  trying  the  cause  can 
always  prescribe  and  regulate. 

"We  understand  these  proceedings  were  ruled  out,  for  the 
reason  that  no  notice  was  given  the  defendant  that  such  a  de- 
fense would  be  made.  What  are  we  to  understand  by  this? 
Are  we  to  understand  that  the  appellant,  on  taking  an  appeal, 
must  give  the  appellee  a  formal  written  or  verbal  no- 
tice, that  he  will  make  a  certain  defense,  and  set  up  this,  [304] 
that  or  the  other  claim  against  him?  This  is  not  the 
practice,  and  should  not  be.  But  little  formality  is  observed 
in  proceedings  of  this  nature;  one  great  object  of  the  law  be- 
ing to  relieve  them  therefrom.  We  have  no  statute  requiring 
parties,  in  such  cases,  to  file  even  a  written  account.  It  was 
designed  that  parties  might  manage  their  own  cases,  both  be- 
fore the  justice  and  in  the  circuit  court,  and  nothing  can  be 
fount!  in  the  law  to  prohibit  a  party,  who  cannot  write  and 
keep  accounts,  from  presenting  his  claim  on  a  tally-stick.  He 
must   support  it  by  proof,  however,  in  whatever  shape  it  may 
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exist.  Proof  is  the  essential  material,  jurisdiction  being  con- 
ceded. So  with  the  defendant,  he  may  not  appear,  to  litigate 
before  the  justice.  On  appeal,  the  case  being  taken  np  in  the 
circuit  court  as  a  new  case  unaffected  by  the  proceedings  be- 
fore the  justice,  there  would  be  a  denial  of  justice  if  the  de- 
fendant could  not  be  permitted  to  make  his  defense  in  the 
circuit  court.  Reasonable  terms,  to  avoid  surprise  to  the  op- 
posite party,  will  of  course  be  prescribed  by  the  circuit  court; 
but  it  cannot  deprive  the  party  of  his  defense. 

A  case  on  appeal  in  the  circuit  court,  when  there  are  no 
pleadings  in  writing,  may  be  likened  to  an  action  of  general 
indebitatus  assumpsit,  with  the  plea  of  nonassumpsit  filed. 
This  being  the  general  issue,  anything  may  be  given  in  evi- 
dence under  it,  which  goes  to  show  that  the  plaintiff  has  no 
subsisting  cause  of  action.  Chitty  says,  under  the  general 
issue  any  matter  which  showed  that  the  plaintiff  never  had  a 
cause  of  action  might  be  given  in  evidence;  and  also  that  un- 
der that  plea,  most  matters  even  in  discharge  of  the  action, 
and  which  showed  that  at  the  time  of  the  commencement  of 
the  suit,  the  plaintiff  had  no  subsisting  cause  of  action,  might 
be  taken  advantage  of.     1  Ch.  PI.  (10th  Am.  ed.),  478. 

Sir  J.  Mansfield,  in  Brennan  v.  Egan,  4  Taunt.,  163,  ob- 
served, That  it  is  an  extraordinary  thing  that  nil  debit  ex- 
presses the  sense  of  the  general  issue  in  assumpsit  much  bet- 
ter than  nonassumpsit.  For  upon  nonassumpsit  may  be 
given  in  evidence  a  release,  or  payment,  or  anything  which 
shows  there  was  no  cause  of  action  at  the  time  of  the  action 
brought;  although  the  form  of  issue  is,  that  the  defendant 
did  not  undertake,  whereas  the  truth  may  be  that  he  has  un- 
taken  and  has  performed. 

In  Craig  v.  The  State  of'  Missouri,  4  Pet.,  426,  the  su- 
preme court  of  the  United  States  held,  that  under  the  plea  of 
nonassumpsit,  the  defendants  were  at  liberty  to  question  the 
validity  of  the  consideration  which  was  the  foundation  of  the 
contract,  and  the  constitutionality  of  the  law  in  which  it 
originated.  And  they  say,  everything  which  disaffirms 
[305J  the  contract,  everything  which  shows  it  to  be  void 
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may  be  given  in  evidence  on  the  general  issue  in  an  action 
of  assumpsit.     This  is  the  settled  rule  of  this  court. 

As  to  the  fact  of  want  of  knowledge  on  the  part  of  the 
plaintiff,  that  such  a  defense  would  be  made,  the  record  shows 
that  he  had  ample  notice  of  all  these  proceedings  on  garnish- 
ment against  Minard.  Justice  McWayne  informed  him  of 
all  the  proceedings  before  he  took  an  appeal.  He  could  not 
but  know  and  understand  that  Minard  would  claim  the  benefit 
of  these  payments  to  Broderick  and  Bettsworth.  They  were, 
in  legal  contemplation,  direct  payments  to  Lawler,  as  made 
under  a  judgment  of  a  court  of  competent  jurisdiction.  From 
these  judgments  against  him,  as  the  debtor  of  Lawler,  Minard 
was  not  bound  to  appeal.  He  had  the  right  to  submit  to  them 
and  discharge  them,  ard  in  equity  and  justice,  and  strict  law, 
waive  payment  of  his  indebtedness  to  Lawler.  It  would  be 
great  injustice  to  require  Minard,  who  has  been  compelled  by 
one  judicial  proceeding,  which  he  could  not  avoid,  to  pay  a 
large  sum  of  money  for  the  benefit  of  Lawler,  and  then  per- 
mit Lawler  again  to  recover  the  same  amount  by  another  judi- 
cial proceeding.  "We  think  the  court  erred  in  rejecting  the 
evidence  offered  by  Minard  of  these  proceedings  in  garnish- 
ment against  him,  and  the  payment  of  the  money  thereon. 
They  being  offered  as  payment,  no  notice  of  such  a  defense 
could  be  required  on  the  trial  of  an  appeal.  At  any  rate,  if 
not  payment,  Minard  had  a  right  to  claim  the  payments  as  a 
setoff,  and  a  verbal  statement  of  his  claim  was  sufficient.  It 
was  not  in  the  nature  of  a  dilatory  plea,  which  must  be 
pleaded  at  the  earliest  moment,  but  a  defense  on  the  merits. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  this  opinion. 

Judgment  reversed. 
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James  H.  Gudgell,  Plaintiff  in  Error,  vs.  Elias  Pettigrew 
et  al.,  Defendants  in  Error. 

Error  to  Bureau. 

1.  If  arbitrators,  under  a  reference  by  rule  of  court,  make  an  extra  allow- 

ance to  themselves,  to  be  paid  by  the  party  in  whose  favor  the  award 
is  made,  the  opposing  party  cannot  vacate  the  award  for  that  reason. 

2.  An  award  is  not  uncertain,  nor  less  final,  because  certain  amounts  are 

to  be  paid  in  proportion  to  the  interests  of  parties,  where  the  bill  out 
of  which  springs  the  award  defines  the  interests  of  the  parties,  and 
the  answer  admits  them. 

3.  It  would  seem  that  a  party  dissatisfied  with  an  award  should  take  ex- 

ception to  it  in  the  court  below. 
[306]     4.  It  is  not  objectionable  for  arbitrators  to  appoint  a  receiver  where 

one  is  sought  by  the  bill,  partnership  accounts  being  the  sub- 
ject of  controversy,  and  the  decree  confirming  the  award  making  the 
same  person  receiver.  , 

The  allegations  of  the  bill  are,  that  on  March  24,  1856, 
Pettigrew  and. Gudgell  became  partners  —  no  time  limited  — 
equal  in  loss  and  profit.  Pettigrew  put  in  $1,482  96,  and 
Gudgell,  $900. 

Gudgell  was  to  put  in  $100  more;  Gudgell  was  not  to  take 
anything  out  for  the  first  year  unless  he  paid  down  for  it. 

The  partnership  continued  until  February  27,  1857,  when 
Homer  became  a  partner.  Homer  paid  $591.68  for  the  inter- 
est; was  to  pay  $552.11  in  one  year,  ten  per  cent.;  partner- 
ship property  computed  to  be  worth  $3,431.37;  equal  as  to 
profit  and  loss. 

This  last  partnership  continued  till  July  22,  1857,  when 
Pettigrew  bought  Gudgell's  interest  in  stock  of  goods  on 
hand,  paying  him  $801,  which  Gudgell  owed  Pettigrew  for 
arrears  in  capital,  and  also  for  what  Gudgell  had  become  in- 
debted to  Pettigrew  during  their  continuance  in  business; 
and  Pettigrew  also  paid  Gudgell,  in  addition,  $640.26,  as  he 
agreed,  within  one  year  thereafter. 

At  this  time,  Peed  became  a  member  of  the  firm,  as  an 
equal  partner;  no  fixed  duration  arranged  between  Gudgell 
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and  last  firm;  that  firm  should  retain  the  notes  and  account 
books  of  Gudgell  &  Pettigrew,  and  Gudgell,  Pettigrew  & 
Homer,  and  collect  the  same. 

They  were  to  pay  debts  against  said  two  firms  as  fast  as 
they  should  collect. 

This  firm  was  authorized  by  Gudgell  to  pay  these  debts 
faster  than  they  collected,  and  Gudgell  agreed  to  account  with 
them  for  his  proportion  of  the  debts  over  the  collections. 

That  orators  proceeded  with  dispatch  in  collecting,  and 
have  paid  the  debts  faster  than  they  made  collections. 

Orators  have  paid  of  the  debts  due  from  Gudgell  &  Petti- 
grew, $1,680.26;  of  those  due  from  Gudgell,  Pettigrew  &  Co., 
$3,862.09.  They  have  collected  for  Gudgell  &  Pettigrew, 
$1,529.74;  and  for  Gudgell,  Pettigrew  &  Co.,  $2,577.85. 

Excess  over  collections,  Gudgell  &  Pettigrew,  $150.52;  ex- 
cess over  collections,  Gudgell,  Pettigrew  &  Co.,  $1,284.24. 
JSTo  part  of  this  excess  paid  to  orators  by  defendant. 

When  Gudgell  went  out  of  the  concern,  Gudgell  &  Petti- 
grew owed  in  all,  $2,274.07.  There  was  due,  excluding  notes, 
to  Gudgell  &  Pettigrew,  $2,253.79;  there  was  due  Gudgell, 
Pettigrew  &  Co.,  in  book  accounts,  $4,424.20;  they  owed, 
then,  $3,798.74. 

The  two  firms  had  notes  to  amount  of  $1,628.70  —  greater 
portion  belonged  to  first  firm ;  can't  tell  how  much  due 
each.     Defendant,  by  intrigue  and  stratagem,  has  got    [307] 
most  of  the  notes  and  the  account  b6oks  of  Gudgell  & 
Pettigrew,  and  the  invoice  books  of  all  the  firms. 

Has  collected  extensively  notes  aud  accounts,  and  rendered 
no  account  thereof  to  orators;  they  cannot  tell  how  much; 
Gudgell  will  not  tell,  them ;  has  paid  no  debts  of  said  firms. 

¥m.  Blake  got  a  judgment  against  Gudgell  &  Pettigrew 
for  $700,  which  he,  Gudgell,  agreed  to  pay.  Instead  of  pay- 
ing the  judgment,  he  caused  Pettigrew's  real  estate  to  be  sold 
on  it,  and  had  Karns  buy  it  in  his  name  for  him  (Gudgell). 

Prayer  that  Gudgell  make  no  further  collections  of  debts 
due  Gudgell  &  Pettigrew,  and  Gudgell,  Pettigrew  &  Co. ; 
that  the  court  refer  to  the  master  to  state  an  account.     That  a 
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decree  may  be  entered  in  favor  of  orators  for  what  may  be 
due  them  from  Gudgell.  That  a  receiver  may  be  appointed 
to  collect  the  claims  due  Gudgell  &  Pettigrew,  and  Gudgell, 
Pettigrew  &  Co.,  and  pay  whatever  debts  due  from  said  firms 
may  yet  be  outstanding.  That  the  proceeds  remaining  in  said 
receiver's  hands  may  be  distributed  as  to  the  court  shall  seem 
right  and  proper.  That*  the  sale  aforesaid  of  Pettigrew's 
property  be  canceled  and  held  void,  and  the  certificate  be  sur- 
rendered to  the  court,  to  be  given  up  to  Pettigrew.  Other 
and  further  relief,  etc. 

Upon  these  allegations  and  answers,  denying  some  and 
admitting  others,  and  replications,  the  case  was  referred  to 
three  arbitrators  or  referees. 

The  arbitrators  reported  to  the  court  the  following  award: 

1st.  That  Gudgell  pay  to  the  complainants  composing  the 
firm  of  Pettigrew,  Reed  &  Co.,  $518. 

2d.  That  Gudgell,  the  defendant,  should  pay  two  judgments 
against  Pettigrew  &  Gudgell,  one  in  favor  of  Eckles  &  Kyle, 
for  $110,  and  the  other  for  $110  in  favor  of  Flanders  &  Co., 
and  assigned  to  Robert  M.  Karns. 

3d.  That  the  sale  made  by  the  marshal,  on  the  judgment  in 
favor  of  Blake  against  Pettigrew  &  Gudgell,  which  Karns 
purchased,  be  canceled  and  annulled,  and  that  the  certificate 
and  deed,  or  whatever  else  Karns  or  Gudgell  received  as  evi- 
dence of  his  purchase,  be  given  to  Pettigrew. 

4th.  That  A.  B.  Woodford  be  appointed  receiver  to  collect 
debts  due  Pettigrew  &  Gudgell,  and  Pettigrew,  Gudgell  & 
Co.,  and  to  pay  the  debts  of  these  firms  as  fast  as  the  claims 
are"  collected.  After  payment  of  debts  and  costs  of  collection, 
the  overplus,  if  any,  to  be  paid  over  by  the  receiver  to  the 
proper  parties  to  receive  the  same,  in  proportion  to  their  re- 
spective interests. 

5th.  That  Pettigrew  shall,  in  the  first  instance,  pay  the 

arbitrators'  fees,  amounting  to  $102,  as  appears  by  the 

[308]    bill  of  costs  attached  to  the  award,  and  the  further 

sum  of  $15,  as  his  share  of  costs  and  witness'  fees  by 

him  made  by  virtue  of  the  arbitration. 
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6th.  That  Gudgell,  within  sixty  days,  pay  Pettigrew  $51, 
being  one-half  of  said  arbitrators'  fees,  which  we  determine 
that  Gudgell  should  pay  Pettigrew,  by  virtue  of  said  arbitra- 
tion. 

7th.  That  Gudgell  pay  $34.56,  being  the  amount  of  his  costs 
for  witness  and  constable  fees  in  the  arbitration. 

Arbitrators'  fees  charged  at  two  dollars  per  day  —  seven- 
teen days  each,  $102  in  all.     Witnesses,  one  dollar  per  day. 

The  decree  of  the  court  is,  that  the  award  be  confirmed.  It 
is  then  decreed:  1st,  2d,  3d  and  4th,  as  in  the  award,  and  5th, 
that  the  costs  of  the  arbitration  shall  be  paid  by  Gudgell,  as 
provided  for  by  said  award.  It  is  then  decreed  that  Gudgell 
shall  pay  to  the  said  Pettigrew,  Peed  &  Co.,  the  sum  of  $518 
(with  interest  thereon  from  the  date  of  making  said  award, 
to  wit,  February  27,  1860,  till  paid),  within  thirty  days  from 
the  adjournment  of  the  court,  and  that  in  default  thereof,  exe- 
cution issue  as  on  judgments  at  law.  That  if  Gudgell  fail  to 
pay  the  judgments  of  Eckles  &  Kyle  against  Pettigrew  & 
Gudgell,  and  Flanders  &  Co.  against  the  same,  within  sixty 
days  from  February  27, 1860,  Pettigrew  shall  be  permitted 
to  pay  them,  and  on  filing  vouchers  of  such  payment  with  the 
clerk  of  the  court,  execution  shall  issue  against  Gudgell  for 
the  amount  of  such  vouchers,  as  on  judgments  at  law,  and 
that  the  costs  of  this  suit,  except  as  provided  by  the  award, 
be  paid  by  Gudgell. 

The  errors  assigned  are,  that  the  award  and  decree  are  not 
certain,  final  and  conclusive. 

That  the  arbitrators  have  exceeded  their  authority,  under 
the  laws  and  under  the  order  of  reference. 

And  that  the  court  erred  in  confirming  the  award  and  ren- 
dering the  decree  for  complainants. 

Zeland,  Leland  c&  Stipp,  for  plaintiff  in  error. 

M.  T.  Peters,  for  defendants  in  error. 

Bkeese,  J.  In  the  progress  of  this  cause  in  the  circuit 
court,  submission  bonds  were  entered  into  by  the  parties,  and 
the   cause  regularly   referred,  under   a  rule,  to   arbitrators. 
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Their  award  was  made  and  filed,  and  a  decree  of  the  circuit 
court  entered  in  conformity  thereto.  The  case  is  brought 
here  by  writ  of  error,  and  it  is  assigned  as  error  that  the 
award  and  decree  are  not  certain,  final  and  conclusive — that 
the  arbitrators  have  exceeded  their  authority  under  the 
[309]  law,  and  under  the  order  of  reference  —  and  that  the 
court  erred  in  confirming  the  award,  and  rendering  a 
decree  for  the  complainants. 

It  is  now  suggested,  on  behalf  of  the  plaintiff  in  error,  un- 
der this  assignment  of  error,  that  — 

The  award  of  two  dollars  per  day  to  the  arbitrators  is  double 
the  amount  to  which  they  were  entitled  by  law,  and  the  decree 
is  erroneous  in  this. 

The  decree  and  award  are  not  certain  and  final  in  this,  that 
the  amount  of  the  surplus  of  collections  over  payments  by 
the  receiver  is  to  be  paid  to  the  proper  parties  in  proportion 
to  their  respective  interests.  Their  proportions  are  not  fixed, 
but  the  whole  is  left  to  the  discretion  of  the  receiver. 

The  allegation  in  the  bill  is,  that  the  complainants  were  to  ■ 
collect  the  assets  and  pay  the  debts,  and  Gudgell  was  to  ac- 
count for  his  proportion  of  the  deficiency.  The  bill  was  filed 
before  the  complainants  had  performed  their  trust.  The  bill 
should  either  have  alleged  that  the  whole  assets  had  been  col- 
lected and  applied,  or  should  have  stated  what  assets  were  not 
yet  collected  and  applied,  and  the  reason  why  it  had  not  been 
done.  Could  a  bill  be  filed  to  settle  every  time  there  was  a 
collection  and  payment  on  account  of  the  debts  \  Non  constat, 
but  when  all  'the  collectable  debts  are  collected,  and  all  the 
firm  debts  paid,  there  may  be  a  balance  due  Gudgell. 

The  arbitrators  had  no  authority  to  appoint  a  receiver.  This 
power  was  not  delegated  to  them  by  the  court.  If  there  was 
a  necessity  for  a  receiver  to  complete  the  duty  which  the  com- 
plainants had  undertaken  (to  collect  and  pay  debts),  the  final 
decree  should  not  have  been  made  until  he  had  discharged 
that  duty.  Eo  final  decree  could  be  made  before  the  trust 
which  the  complainants  had  assumed  was  discharged. 

There  is  no  allegation  in  the  bill  which  would  authorize  the 
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arbitrators  to  award  and  the  court  to  decree  that  Gudgell 
should  paj  the  two  judgments  of  $110.     There  is  no  allega 
tion  in  the  bill  that  these  two  judgments  were  rendered  for 
partnership  debts.     They  may  have  been  rendered  on  a  joint 
note  or  other  indebtedness  in  no  way  connected  with  the  part 
nership. 

It  is  decreed  that  Pettigrew  shall  have  execution,  not  for  a 
certain  sum,  but  for  the  amount  of  such  vouchers  as  he  shall 
file  with  the  clerk. 

The  decree  for  costs  is  uncertain,  and  the  amount  of  the 
judgment  in  this  respect  can  only  be  made  certain  by  refer- 
ence to  the  award  and  by  a  calculation. 

That  the  whole  matter,  instead  of  being  finally  settled  by 
the  award  and  decree,  is  left  open  and  in  confusion,  and  an- 
other suit  will  be  necessary  to  arrive  at  justice  between  the 
parties.  That  the  receiver  will  be  under  the  necessity 
of  stating  the  whole  account  over  again,  and  will  have  [310] 
to  take  into  account  the  amount  paid  by  the  defendant 
under  the  decree  in  order  to  ascertain  how  to  apportion  the  sur- 
plus, if  any,  between  the  several  members  of  the  several  firms. 

That  the  firm  of  Pettigrew,  Reed  &  Co.  are  not  entitled  to 
a  decree  for  the  amounts  which  Gudgell  might  owe  the  sev- 
eral firms  of  Pettigrew  &  Gudgell,  and  Pettigrew,  Gudgell  & 
Co.,  and  Pettigrew,  Reed  &  Co.  That  as  far  as  the  firms  of 
Pettigrew  &  Gudgell,  and  Pettigrew,  Gudgell  &  Co.  are  con- 
cerned, the  complainants  were  merely  agents  to  collect  and 
pay  for  them,  and  each  partnership  account  should  be  settled 
by  and  between  the  partners,  and  the  agents  should  not,  as 
complainants,  have  a  decree  for  the  several  amounts  due  by 
Gudgell  to  the  several  firms. 

And  further,  that  the  decree  does  not  provide  that  the  com- 
plainants shall  apportion  the  amount  of  their  decree  among 
the  several  parties  to  whom  it  belongs.  That  another  bill  will 
be  needed  to  settle  this  difficulty.  And  that  the  whole  matter 
is  in  a  more  unsettled  state  than  it  was  when  the  bill  was  iiled. 

To  these  suggestions  it  is  replied  by  the  defendants  in  error 

that  — 
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The  award  against  the  plaintiffs  in  error  was  for  one  dollar 
per  day  only  to  each  of  the  arbitrators,  as  the  statute  requires. 
That  the  award  required  the  defendants  in  error  also  to  pay 
to  each  of  the  arbitrators  one  dollar  per  day,  in  addition  to 
their  legal  compensation,  was  not  to  the  prejudice  of  the  plaint- 
iffs in  error.  The  award  was  made  in  favor  of  the  defendants 
in  error,  and  the  one  dollar  per  day  to  each  of  the  arbitrators, 
to  be  paid  by  defendants  in  error,  was  illegal  as  to  them  only, 
and  not  to  the  plaintiffs  in  error,  and  cannot  be  assigned  for 
error  by  them. 

There  is  no  uncertainty  in  the  award,  that  the  surplus 
should  be  distributed  to  the  proper  parties  in  proportion  to 
their  respective  interests,  because  the  bill  alleges,  and  the  an- 
swer of  Gudgell  concedes,  that  the  interest  of  Gudgell  in 
the  firm  of  Gudgell  &  Pettigrew  was  one-half,  and  in  the 
firm  of  Gudgell,  Pettigrew  &  Homer,  one-third.  The  award 
and  decree  determined  the  balance  due  from  Gudgell  to  the 
complainants,  when  the  award  was  made  and  decree  rendered. 
When  Gudgell  paid  the  amount  thus  awarded,  and  the  sale  of 
Pettigrew' s  land  was  canceled,  the  accounts  between  the  par- 
ties up  to  that  time  would  be  balanced;  and  if  the  receiver 
collected  of  the  credits  due  the  firms  of  Gudgell  &  Pettigrew, 
and  Gudgell,  Pettigrew  &  Homer,  more  than  enough  to  pay 
the  debts  due  from  such  firms,  of  the  surplus,  the  receiver 
should  of  course  pay  to  Gudgell  one-half  of  the  sur- 
[311]  plus  belonging  to  the  firm  of  Gudgell  &  Pettigrew, 
and  one-third  of  the  surplus  belonging  to  the  firm  of 
Gudgell,  Pettigrew  &  Homer. 

The  bill  alleges  that  Gudgell,  by  false  pretenses,  had  got 
possession  of  most  of  the  notes,  and  all  of  the  account  books 
of  the  first  and  second  firms,  contrary  to  contract ;  that  he  had 
made  large  collections,  and  paid  no  debts,  and  would  render 
no  account,  and  would  not  permit  the  complainants  to  ex- 
amine such  notes  and  account  books,  so  that  they  could  ascer- 
tain what  had  or  had  not  been  collected,  and  Gudgell  refused 
to  redeliver  to  the  complainants  any  of  them.  By  the  award, 
tliese  statements  were  found  to  be  true,  as  it  was  for  the  com- 
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plainants.  Such  facts  furnish  sufficient  reasons  for  the  filing 
of  the  bill,  and  show  that  complainants  were  prevented  from 
completing  the  trust,  by  the  wrongful  acts  of  Gudgell,  and 
Gudgell  cannot  complain  that  such  trust  was  not  completed; 
and  that  complainants  did  not  state  in  their  bill  what  claims 
were  uncollected;  and  further,  Gudgell  consented  by  his  an- 
swer that  an  account  should  be  taken. 

The  arbitrators  had  the  right  to  appoint  a  receiver,  because 
not  only  the  subject  matter  of  this  suit  was  submitted  for 
their  determination,  but  all  their  partnership  affairs  were  re- 
ferred to  them  for  their  decision,  and  one  of  the  objects  sought 
by  the  bill  was  the  appointment  of  a  receiver;  but  if  the  arbi- 
trators had  no  such  power,  the  court  had,  and  the  court's  ap- 
pointment of  a  receiver  was  not  rendered  invalid  because  the 
arbitrators  had  also  made  the  same  appointment.  Further, 
Gudgell  consented,  in  his  answer,  that  a  receiver  should  be 
appointed.     And  he  cannot  complain  of  such  appointment. 

The  bill  seeks  an  account  to  be  taken  between  the  parties, 
and  a  cancellation  of  the  sale  to  Karns,  and  a  decree  against 
Gudgell,  for  what  shall  be  found  due  from  him  to  the  com- 
plainants. There  can  be  no  error  in  awarding  that  Gudgell 
should  pay  two  certain  judgments  against  the  firm  of  Gudgell 
&  Pettigrew,  which  he  should  have  paid.  Both  the  award 
and  decree  state  that  those  judgments  were  against  the  firm 
of  Gudgell  &  Pettigrew.  There  is  no  more  necessity  of  a 
special  averment  in  the  bill  in  regard  to  those  debts,  than  in 
regard  to  any  of  the  other  partnership  debts,  but  they  are  all 
embraced  in  the  general  averments  in  the  bill. 

If  Gudgell  had  complied  with  the  decree,  and  paid  those 
two  judgments,  as  was  his  duty,  then  there  would  be  no  oc- 
casion for  an  execution  to  issue  in  favor  of  Pettigrew.  If  he 
disobeyed  the  decree  of  court,  and  did  not  pay  those  judg- 
ments, he  cannot  complain  if  Pettigrew  pays  them,  and  has 
execution  to  recover  of  him  what  Pettigrew  has  paid  for  him 
and  what  he  should  have  paid.  Those  judgments  are  clearly 
identified  and  distinguished,  so  that  there  could  be  no 
mistake  as  to  what  judgments  were  intended;  and  if  so,    [312] 
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then  there  could  be  no  uncertainty  as  to  the  amount  for  which 
Pettigrew  should  have  execution,  if  he  paid  those  judgments. 

The  decree  for  costs  is  certain.  It  requires  Gudgell  to  pay 
the  costs  in  the  circuit  court,  and  the  costs  before  the  arbitra- 
tors as  provided  by  the  award.  The  award  determines  that 
Gudgell  shall  pay  of  the  costs  made  before  them,  $85.56. 
This  is  certain  enough  to  any  one  who  wanted  to  pay,  and 
does  not  require  much  calculation. 

The  receiver  will  not  be  required  to  state  the  accounts  again. 
The  decree  when  performed  will  make  the  parties  square,  up 
to  the  time  of  its  rendition.  If  there  is  any  surplus  to  be  dis- 
tributed after  the  receiver  has  completed  the  collections  and 
paid  the  debts,  he  will  distribute  such  surplus  as  before  indi 
cated,  one-half  of  the  first  firm's  surplus  to  Gudgell,  and  the 
other  half  to  complainants,  and  likewise  one- third  of  the 
second  firm's  surplus  to  Gudgell,  and  the  other  two-thirds  to 
complainants. 

The  receiver  will  not  take  into  account  the  amount  paid 
under  the  decree  to  apportion  the  surplus,  because  the  amount 
awarded  to  complainants,  when  paid  by  Gudgell,  would  bal- 
ance the  accounts  between  the  parties,  up  to  the  making  of 
the  award,  and  the  rendition  of  the  decree. 

The  firm  of  Pettigrew,  Peed  &  Co.  are  entitled  to  a  decree 
against  Gudgell  for  what  he  owed  them,  for  his  portion  of  the 
advances  made  by  them  to  pay  debts,  over  and  above  the  col- 
lections. Such  was  the  contract  between  Gudgell  and  the 
complainants,  and  by  this  arrangement  all  the  complainants 
are  jointly  interested  in  such  indebtedness  as  principals. 

The  bill  was  filed  to  settle  the  accounts  between  complain- 
ants and  Gudgell,  and  not  to  make  any  adjustment  between 
the  complainants,  and  Gudgell  cannot  complain  that  the  decree 
did  not  require  the  complainants  to  make  an  apportionment 
between  themselves.  That  is  a  matter  of  no  interest  to  Gud- 
gell and  Karns. 

No  objections  were  made  in  the  court  below  to  the  form  or 
validity  of  the  award.     The  only  objection  there  taken  was  to 
its  justice.     No  exception  was  taken  in  the  court  below  to  the 
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confirmation  of  the  award.  Defendants  in  error  insist  that  no 
objection  having  been  made  in  the  court  below  to  the  validity 
of  the  award,  or  exception  taken  to  its  confirmation,  that  such 
objections  and  exception  cannot  be  made  here  in  this  court  for 
the  first  time. 

In  looking  carefully  into  the  record,  and  into  the  scope  of 
the  bill  filed,  and  the  defendant's  answer,  and  fully  consider- 
ing the  submission  and  the  award,  we  are  satified  the  defend- 
ant's answers  to  the  plaintiff's  several  suggestions  are  com- 
plete, and  fully  borne  out  by  all  the  facts  and  proceed- 
ings in  the  cause.  No  objection  whatever  was  made  to  [313] 
the  award  in  the  court  below  —  no  exception  of  any  kind. 

The  award  is  the  decree,  for  the  decree  does  not  differ  from 
the  award  in  any  respect,  and  we  cannot  see  that  it  is  obnox- 
ious to  any  one  of  the  suggestions  of  the  plaintiff  in  error. 

The  award  is  fully  within  the  terms  and  purposes  of  the 
submission  —  is  certain  to  every  ordinary  intent,  and  leaves 
nothing  open  or  unsettled  for  future  controversy  and  adjudi- 
cation.    The  decree  is  therefore  affirmed. 

Decree  affirmed. 


Abner  Reeves,  Appellant,  vs.   John  S.  Fokman,  Appellee 

Appeals  from  Cook. 

1.  Where  A  sold  a  piece  of  land  to  B.  for  a  sum  certain,  guarantying  tha* 
he  should  be  reimbursed  his  investment  out  of  the  sale  of  the  land 
within  two  years,  with  twelve  per  cent,  interest  per  annum,  in  addi- 
tion, exclusive  of  all  taxes  and  assessments,  the  profits  over  and  above 
twenty  per  cent,  to  be  divided  between  them ;  A  was  to  have  the 
power  of  selling  the  land  at  any  time  within  two  years,  and  if  not 
sold  within  twelve  months,  B  was  to  have  the  privilege  of  selling,  and 
A  of  purchasing  at  B's  price:  Held,  that  A  undertook  by  this  agree- 
ment that  B  should  have  his  money  and  interest  refunded  from  a  sale 
of  the  land  within  two  years,  during  all  which-  time  A  was  to  have 
power  to  sell ;  if  a  sale  should  not  be  made  by  A  in  twelve  months, 
then  B  was  to  sell ;  and  that  unless  he  could  reimburse  himself  he 
should  have  offered  the  land  to  A  within  the  last  of  the  two  years, 
failing  which,  he  will  be  held  to  have  elected  to  keep  the  land. 
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2.  The  plea  of  non  est  factum  in  an  action  of  covenant,  not  being  the  gen 
eral  issue,  a  demurrer  to  pleas  will  extend  to  the  declaration. 

This  was  an  action  of  covenant,  commenced  by  appellee 
against  the  appellant,  on  a  contract  of  writing,  of  which  the 
following  is  a  copy: 

"This  article  of  agreement,  made  and  entered  into  this 
eighth  (8th)  day  of  August,  1856,  between  Abner  Reeves  and 
J.  S.  Forman,  witnesseth:  That  the  said  Reeves  has  this  day 
sold  lot  sixteen  (16),  in  the  subdivision  of  B.  S.  Morris  and 
others,  of  the  southeast  quarter  of  section  eighteen  (18),  town- 
ship thirty-nine  (39),  range  fourteen  (14)  east  of  the  third 
principal  meridian,  to  said  Forman  for  the  sum  of  six  thou- 
sand dollars  ($6,000)  cash,  as  evidenced  by  the  deed  thereof  of 
even  date  herewith,  by  said  Reeves  to  said  Forman,  said  land 
being  in  the  city  of  Chicago  and  state  of  Illinois ;  and  that 
also,  in  consideration  of  said  six  thousand  dollars,  and  as  an 
inducement  to  said  purchase,  said  Reeves  hereby  binds  himself 
and  guaranties  that  said  Forman  shall  be  fully  reimbursed  out 
of  the  sale  of  said  land  in  the  amount  so  paid,  and  with  twelve 

(12)  per  cent,  per  annum  advance  in  value  thereon, 
[314]    after  payment  of  and  exclusive  of  all  expenses,  taxes 

and  assessments  thereto,  within  two  years  from  the  date 
hereof,  and  said  Forman,  in  consideration  of  the  premises> 
hereby  agrees  and  binds  himself  to  divide  and  share  equally 
with  said  Reeves  any  and  all  profits  there  may  be  made  on  the 
sale  of  said  land  over  and  above  twenty  per  cent,  advance  per 
annum,  after  payment  of  all  expenses  incident  to  the  sale 
thereof,  including  taxes  and  necessary  improvements.  Said 
Reeves  shall  have  the  power  to  sell  said  land  at  any  time  with- 
in said  two  years,  and  if  not  sold  within  twelve  months  from 
the  date  hereof,  then  said  Forman  shall  have  the  privilege  of 
selling,  and  said  Reeves  of  purchasing,  at  said  Forman's  price. 
"  In  testimony  whereof,  we  have  hereunto  set  our  hands 
and  seals,  at  the  city  of  Chicago,  the  day  and  year  first  above 
written.  Abner  Reeves,     [seal.] 

"J.  S.  Forman.      [seal.]" 
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The  breach  of  the  covenant  alleged  in  the  declaration,  is 
that  the  plaintiff  was  not  fully  reimbursed  out  of  the  sale  of 
the  said  lands  $6,000  with  twelve  per  cent,  interest  per  annum 
advance  on  value  of  the  land,  after  payment  of  and  exclusive 
of  all  expense,  taxes  and  assessments,  within  two  years  from 
date  of  said  agreement. 

The  declaration  alleges,  that  after  two  years  had  fully  ex- 
pired, that  the  said  Forman,  plaintiff  below,  made,  executed 
and  tendered  to  said  Reeves,  the  defendant,  a  deed  for  said 
land,  and  demanded  of  said  Reeves  that  he  reimburse  him  the 
whole  amount  of  the  purchase  money,  pursuant  to  said  agree- 
ment; but  that  the  said  Reeves  failed  and  made  default,  etc., 
and  claims  as  his  damages  the  whole  amount  of  said  consider- 
ation or  purchase  money,  with  twelve  per  cent,  interest  per 
annum  added,  and  all  taxes,  etc. 

The  defendant  below  filed  his  demurrer  to  this  declaration, 
which  was  overruled  by  the  court. 

The  defendant  below  then  filed  1st  plea,  that  the  writing 
was  not  his  deed,  etc. 

2d  special  plea,  that  the  defendant  was  ready  and  willing 
within  two  years  from  the  making  of  said  contract,  to  wit, 
from  the  8th  day  of  August,  1856,  to  8th  day  of  August,  1858, 
to  keep  his  said  guaranty  that  said  plaintiff  should  reimburse 
himself  "  out  of  a  sale  of  said  land  "  within  said  two  years,  in 
manner  and  form  and  to  the  sum  of  money  in  said  writing 
specified;  but  that  the  said  plaintiff  did  not  sell  said  premises, 
or  cause  the  same  to  be  sold  within  the  said  two  years,  nor 
was  the  same  sold  by  the  defendant  within  said  two  years,  or 
at  any  time  afterwards,  by  reason  whereof,  etc. 

3d  plea,  that  no  damage  has  been  shown  by  any  act,  or  fail- 
ure, or  breach  of  contract  committed  by  the  defendant. 

4th  plea,  that  no  damage  has  been  caused  or  done  [315] 
under  the  covenant. 

5th  plea,  that  at  the  expiration  of  said  two  years  the  plain- 
tiff below  had  conveyed  his  title  to  the  premises,  and  that  he, 
at  the  said  time  when,  etc.,  had  become  divested  of  all  his  title 
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and  interest  in  and  to  said  premises,  so  that  said  plaintiff  was 
prevented  from  making  sale  of  said  premises,  etc, 

A  replication  was  filed  to  the  1st  plea.  , 

To  3d  plea  there  was  also  replication  and  issne  to  the  country 

To  4th  plea,  replication  and  issue  to  the  country. 

To  5th  plea,  replication,  and  joinder  and  issue. 

To  2d  plea,  plaintiff  filed  a  demurrer,  in  which  defendant 
joined. 

Defendant  filed,  by  leave  of  court,  an  additional,  or  6th 
plea,  "  that  although  it  was  true,  as  alleged  in  the  said  decla- 
ration, that  plaintiff  did,  after  the  expiration  of  the  two  years 
tender  to  the  defendant  a  deed  of  the  premises,  yet  that,  prioi 
to  such  tender,  the  said  plaintiff  had  neglected  to  pay  certain 
taxes  and  assessments,  and  that  the  premises  had  been  legally 
sold  therefor,  and  had  not  been  redeemed,  and  that  in  conse- 
quence thereof  the  defendant  had  been  discharged  and  excused 
of  and  from  receiving  such  conveyance  of  the  land  back  again, 
after  said  time  when,"  etc. 

To  this  6th  plea  the  plaintiff  also  filed  his  demurrer,  in 
which  defendant  joined. 

At  the  April  term  of  the  court,  25th  of  May,  1860,  the 
court  sustained  the  plaintiff's  demurrer  to  the  defendant's  2d 
and  6th  pleas,  and  overruled  the  said  defendant's  demurrer  to 
the  plaintiff's  replication  to  said  5th  plea. 

And  by  consent  of  parties,  a  jury  was  then  waived,  and  the 
cause  was.  submitted  to  the  court  for  trial  upon  the  issues 
joined  therein,  and  the  court  found  a  verdict  for  plaintiffs  for 
damages  assessed  at  the  sum  of  $9,346.46,  and  the  defendant 
moved  for  a  new  trial,  which  the  court  overruled,  when  the 
defendant,  by  his  counsel,  excepted,  whereupon  judgment  was 
rendered  on  the  verdict. 

An  appeal  was  then  prayed,  and  granted. 

By  the  bill  of  exceptions  filed  in  said  cause,  it  appears  that 
the  article  of  agreement  above  copied  was  introduced  in  evi- 
dence by  the  plaintiff  below,  together  with  a  warrantee  deed 
of  the  premises  in  question,  executed  by  the  defendant,  of 
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same  date  with  the  contract,  to  plaintiff,  and  also  a  quitclaim 
deed  of  same  premises,  executed  back  again  by  plaintiff  to  the 
defendant,  dated  12th  October,  1858,  which  defendant  refused 
to  accept,  more  than  two  years  after  the  sale  and  conveyance 
by  the  defendant  to  the  plaintiff,  as  referred  to  in  said 
contract,  as  declared  upon.  And  also,  that  on  the  13th  [316] 
day  of  October,  1858,  said  last  named  deed  was  tend- 
ered to  the  said  defendant  below.  All  which  evidence  was  al- 
lowed by  the  court,  and  to  which  defendant,  by  his  counsel, 
expressly  excepted. 

The  defendant  below  then,  on  his  part,  offered  to  prove  the 
following  facts,  as  well  to  sustain  the  issue  on  his  part  as  to 
reduce  the  damages,  viz.: 

1.  That  the  premises  in  question  had  been,  since  said  sale 
and  conveyance  to  the  plaintiff,  sold  by  the  city  of  Chicago 
for  a  special  assessment,  legally  levied  thereon  after  the 
said  sale  by  defendant  to  plaintiff,  and  that  said  premises  had 
never  been  redeemed  by  said  plaintiff  below,  nor  by  any  one 
for  him,  but  that  the  said  premises,  at  the  time  of  said  trial 
below,  were  incumbered  by  said  sale,  and  that  the  plaintiff 
below  had  suffered  his  title  to  pass,  and  become  incumbered 
under  said  sale,  into  the  hands  of  third  persons,  as  purchasers 
under  said  sale. 

2.  The  defendant  offered  to  prove  that  during  all  said  two 
years  from  the  date  of  said  contract,  and  at  the  expiration  of 
said  two  years,  that  is  to  say,  from  the  8th  day  of  August, 
1856,  to  the  8th  day  of  August,  1858,  that  the  said  premises 
were  worth  u  six  thousand  dollars,  together  with  twelve  per 
cent,  per  annum  advance  in  value  thereon,"  from  said  8th  day 
of  August,  1856,  and  exclusive  of  all  expenses,  taxes  and  as- 
sessments accruing  or  chargeable  thereon,  within  the  said  two 
years,  in  said  plaintiff's  declaration  and  in  said  contract  men- 
tioned, etc. 

To  all  which  proof  the  plaintiff  below  having*  objected,  the 
court  sustained  the  objection,  and  excluded  all  the  said  proof 
so  offered  on  the  part  of  said  defendant  below. 
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The  defendant  below,  the  appellant  in  this  court,  assigns  as 
errors  upon  the  record  the  following  points: 

That  the  court  erred  in  finding  the  issues  for  the  plaintiff 
below,  without  proof  that  a  sale  of  the  land  in  question  had 
been  first  made,  so  as  to  arrive  at  the  true  measure  of  damages 
or  difference  under  the  contract;  i.  e.,  the  difference  between 
the  proceeds  which  were  to  be  realized  by  the  plaintiff  below 
out  of  a  sale  of  the  premises,  and  "  the  $6,000  consideration 
or  purchase  money  which  he  had  paid,  together  with  twelve 
per  cent,  per  annum  added  thereon,  as  advance  in  value  of  the 
land,  with  expenses,  taxes  and  assessments,"  the  sale  having 
been  made  a  condition  precedent  to  any  recovery  under  the. 
covenant  within  two  years. 

That  the  court  erred  in  overruling  the  motion  for  a  new 
trial,  because  the  plaintiff's  declaration  and  the  record  failed 
to  show  any  breach  of  covenant,  or  cause  of  action,  which  ac- 
crued to  the  plaintiff,  there  being  no  allegation  that  any 
[317]  sale  of  the  land  had  taken  place  within  two  years  from 
the  date  of  said  contract,  or  that  within  "  said  two  years 
the  said  Forman  was  not  fully  reimbursed  out  of  the  sale  of 
said  land,"  nor  any  cause  alleged  why  the  sale  to  reimburse 
the  said  plaintiff  had  not  taken  place. 

Because  there  is  no  cause  of  action  appearing  on  the  face 
of  the  plaintiff's  own  pleadings  in  the  cause. 

Because  no  damages,  or  breach  of  covenant  were  proven  to 
have  accrued  under  the  contract  offered  in  evidence  and  de- 
clared upon;  and  the  court  erred  in  finding  his  assessment  of 
said  damages. 

The  court  erred  in  finding  a  verdict  against  the  evidence, 
there  being  no  breach  of  the  contract  shown.  No  sale  of  the 
land  having  taken  place,  the  defendant  below  had  no  differ- 
ence to  pay  between  the  amount  realized  upon  a  sale  of  the  land, 
and  the  original  consideration  money,  $6,000,  with  interest, 
expenses,  taxes  and  assessments  added;  and  there  was  no  meas- 
ure of  damages. 

The  court  erred  in  admitting  the  proof  of  the  plaintiff,  un- 
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uer  the  declaration  that  a  deed  of  the  premises  conveyed  by 
defendant  below  was  tendered  back  to  the  defendant  after  two 
years  had  elapsed,  without  proof  having  been  offered  also  to 
show  that  the  defendant  had  refused  to  purchase  said  land 
within  the  said  two  years  at  plaintiff's  price,  or  prevented  a 
sale  of  it  by  plaintiff. 

The  court  erred  in  excluding  the  proof  the  defense  offered, 
showing  that  the  plaintiff  had  lost  the  title  to  the  land  by  a 
sale  of  the  premises  for  nonpayment  of  taxes,  since  the  land 
had  been  conveyed  to  him  by  the  defendant. 

The  court  excluded  the  testimony  of  the  defendant  below, 
showing  that  the  land  itself  was  worth  all  the  defendant  guar- 
antied it  would  reimburse  said  plaintiff  within  two  years  from 
the  date  of  the  contract,  viz.,  "  $6,000,  with  twelve  per  cent, 
per  annum  advance  added,  and  taxes,  assessments  and  ex- 
penses." 

To  rescind  the  contract,  it  was  not  only  necessary  that  the 
plaintiff  should  have  tendered  back  a  conveyance  of  the  prem- 
ises within  two  years,  but  that  he  should  have  been  in  a  con- 
dition to  restore  what  he  had  received  of  the  defendant,  and 
put  him  in  statu  quo;  and  the  court  erred  in  refusing  evi- 
dence to  show  any  change  in  the  condition  of  the  title  since 
it  had  been  sold  by  the  defendant. 

The  court  erred  in  sustaining  the  demurrer  of  the  plaintiff 
below  to  the  2d  and  6th  pleas  of  said  defendant. 

And  the  verdict  was  against  the  law  and  the  evidence. 

Hoyne,  Miller  dk  Lewis  and  Sherman  &  Kales,  for  [318] 
appellant. 

Waller  <&  Cauljleld,  for  appellee. 

Walker,  J.  It  appears  from  the  evidence  that  appellee 
sold  and  conveyed  to  appellant  a  lot  of  ground  in  the  city  of 
Chicago,  for  the  sum  of  six  thousand  dollars.  At  the  time  of 
the  sale  the  parties  entered  into  an  agreement  by  which  appel- 
lant guarantied  that  appellee  should,  within  two  years  from 
that  date,  be  reimbursed,  out  of  the  sale  of  the  land,  the  sum 
paid,  with  twelve  per  cent,  per  annum  advance,  and  exclusive 
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of  all  expenses,  taxes  and  assessments.  Appellee  agreed  on 
his  part  to  divide  the  profits  over  and  above  twenty  per  cent, 
advance  per  annum,  after  paying  all  expenses  incident  to  the 
sale,  including  taxes  and  necessary  improvements.  The  ap- 
pellant was  by  the  agreement  to  have  the  power  of  selling  the 
land  at  any  time  within  the  two  years,  and  if  not  sold  within 
twelve  months,  then  appellee  was  to  have  the  privilege  of 
selling,  and  appellant  of  purchasing  at  appellee's  price. 

From  the  terms  of  this  agreement,  appellant  undertook  that 
appellee  should  have  his  money,  with  twelve  per  cent,  per  an- 
num advance,  refunded  from  a  sale  of  this  land,  within  two 
years.  Appellant  was  during  all  that  time  to  have  the  privi- 
lege of  selling  the  land  to  produce  the  requisite  sum  for  the 
purpose.  If,  however,  a  sale  was  not  affected  by  him  within 
twelve  months,  appellee  was  to  have  the  like  power  to  sell, 
and  appellant  was  to  have  the  privilege  of  purchasing  of  him 
at  such  a  price  as  he  should  designate.  %  The  appellee  was 
bound,  under  this  agreement,  within  the  last  of  the  two  years, 
to  sell  the  land  if  it  was  practicable,  for  a  sum  sufficient  to 
reimburse  himself  for  his  money  paid  on  the  purchase,  with 
the  twelve  per  cent,  per  annum.  And  if  he  was  unable  to 
effect  a  sale  for  a  sufficient  sum,  he  should  have  offered  it  to 
appellant  at  that  price.  Under  this  agreement  he  could  not 
hold  the  land  for  a  better  price,  and,  if  it  depreciated,  compel 
the  appellant  to  sustain  the  loss.  He  was  bound  by  this  agree- 
ment to  offer  it  to  the  appellant  within  the  latter  of  the  two 
years,  and  failing  to  do  so,  he  must  be  held  to  have  elected  to 
hold  the  land  at  the  price  he  had  paid. 

The  appellant  was  bound  by  the  agreement,  if  the  land  was 

not  sold  within  the  two  years,  and  appellee  offered  to  resell  it 

within  that  time,  to  become  the  purchaser  at  the  six  thousand 

dollars,  with  twelve  per  cent,  per  annum  added,  over  and 

above  expenses,  taxes  and  assessments.     If  appellee  had  so 

offered  it  to  appellant,  and  he  had  refused  to  purchase, 

[319]    then  he  would  have  become  liable  under  his  covenant. 

But  by  this  agreement  he  was  not  bound  to  purchase  it 

after  the  two  years  had  expired.     His  covenant  cannot  be  con- 
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strued  to  bind  him  to  run  the  hazard  of  depreciation  in  the 
value  of  the  land  for  an  indefinite  period.  From  the  whole 
agreement,  when  considered  together,  it  is  apparent  that  the 
parties  contemplated  that  all  liability  should  cease  with  the 
expiration  of  the  two  years,  unless  a  breach  sooner  occurred. 
And  the  evidence  fails  to  show  that  appellant  failed  to  keep 
his  covenant,  or  was  guilty  of  any  breach. 

The  declaration  was  substantially  defective  in  not  averring 
that  appellee  had  offered  to  reconvey  the  property  to  appellant 
within  two  years,  but  on  the  contrary  contained  the  averment 
that  it  was  after  the  expiration  of  the  two  years.  The  appel- 
lant's demurrer  should  have  been  sustained.  The  question, 
however,  arises,  whether  the  demurrer  to  defendant's  second 
and  sixth  pleas  could  be  carried  back  to  the  declaration,  as  the 
plea  of  non  est  factum  and  other  pleas  had  been  filed.  We 
have  held  that  a  party  cannot  both  plead  and  demur  at  the 
same  time  to  the  same  pleading,  and  that  as  the  general  issue 
traverses  every  material  allegation  of  the  declaration,  a  de- 
murrer filed  at  any  subsequent  stage  of  the  proceeding  cannot 
be  carried  back  over  the  issue  in  fact  and  be  sustained  to  the 
declaration.  We  still  adhere  to  the  rule;  but  as  there  is  no 
general  issue  in  the  action  of  covenant,  the  rule  cannot  of 
course  apply  in  that  action.  The  plea  of  non  est  factum  can- 
not be  regarded  as  a  general  issue,  as  it  only  denies  the  execu- 
tion of  the  deed.  The  plea  of  covenants  performed  may  be 
said  to  be  nearer  a  general  issue  than  any  other,  but  it  does 
not  deny  the  execution  of  the  deed  or  the  performance  of  cov- 
enants by  the  plaintiff,  whilst  it  traverses  the  other  averments. 
That  plea  was  not  interposed  in  this  case.  The  court  below 
therefore  erred  in  not  carrying  back  appellee's  demurrer,  and 
sustaining  it  to  his  declaration. 

The  defect  in  the  declaration  was  such  that  it,  on  its  face, 
showed  that  appellee  had  no  right  of  recovery.  It  averred  the 
offer  to  reconvey  after  the  expiration  of  the  two  years,  and  it 
was  not  aided  by  verdict,  as  the  proof  sustained  the  averment, 
and  precludes  the  presumption  that  the  evidence  showed  a 
right  of  recovery.     But  even  had  the  evidence  shown  an  offer 
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to  reconvey  within  the  two  years,  it  could  have  availed  nothing 
in  opposition  to  the  positive  averment  to  the  contrary.  It  is 
only  cases  defectively  stated,  by  the  omission  of  some  material 
averments,  that  can  be  aided  by  verdict.  This  objection  might 
have  been  taken  in  arrest  of  judgment  had  a  motion  been  in- 
terposed, but  it  was  not,  and  cannot  be  available  on  error  in 
this  court. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 


[320]    The  City  of  Pekin,  Plaintiff  in  Error,  vs.  George  B. 
Newell,  Defendant  in  Error. 

Error  to  Tazewell. 

If  a  city  is  authorized  to  construct  a  highway  in  a  particular  manner, 
hut  does  it  in  a  different  one,  it  will  be  answerable  in  damages  to  a 
party  sustaining  injury  upon  it,  as  much  as  though  it  had  not  ex- 
ceeded or  deviated  from  its  authority. 

This  action  was  trespass  on  the  case,  brought  by  Newell 
against  the  city  of  Pekin,  to  recover  the  value  of  a  horse 
killed  by  falling  through  a  bridge,  leading  from  the  river 
bank  opposite  Pekin  to  the  bluff,  and  tried  before  Harriott, 
Judge,  and  a  jury,  at  the  February  term,  1861.  Plea,  the 
general  issue. 

The  proof  shows  that  the  plaintiff  below  was  riding  a  horse 
across  the  bridge  on  a  walk  along  the  traveled  track,  when  the 
plank  gave  way  and  the  horse  fell  through  and  was  rendered 
useless. 

The  plaintiff  below  gave  in  evidence  the  act  under  the 
authority  of  which  the  bridge  was  erected;  also  the  proceed- 
ings of  the  city  authorities,  providing  for  the  erection  of  the 
bridge. 
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The  city  did  not  offer  any  evidence,  but  moved  to  have  the 
court  exclude  from  the  jury  the  evidence  offered  by  plaintiff, 
upon  the  ground  that  there  was  not  any  legal  obligation  rest- 
ing on  the  city  to  repair  the  bridge.  This  motion  the  court 
denied. 

The  court  thereupon  gave  for  the  plaintiff  the  following  in- 
structions : 

If  the  jury  believe,  from  the  evidence,  that  the  defendant  is 
and  was,  on  the  28th  day  of  February,  1860,  the  owner  of  a 
ferry  franchise  across  the  Illinois  river,  and  running  from  the 
southeast  bank  of  said  river  at  the  city  of  Pekin,  to  the  north- 
west bank  of  said  river  opposite  in  Peoria  county,  and  that  for 
carrying  passengers  and  their  property  across  said  river  by 
said  ferry,  the  defendant  is  allowed  by  law  to  receive,  and  does 
receive  tolls;  and  if  the  jury  shall  further  believe,  from  the 
evidence,  that  the  defendant  is  also  the  owner  of  a  wooden 
bridge,  leading  from  said  ferry  on  said  northwest  bank  of  said 
river,  across  the  bottom  lands  to  the  bluff  on  said  northwest 
side  of  said  river;  that  said  bridge  was  built  and  designed  to 
be  kept  in  suitable  repair  by  said  defendant,  and  used  as  ap- 
purtenant to  said  ferry,  and  for  the  purpose  of  attracting 
travel  to  and  across  said  ferry,  and  that  repairs  have  actu- 
ally been  made  from  time  to  time  by  defendant  upon  said 
bridge;  and  if  the  jury  shall  further  believe,  from  the 
evidence,  that  on  or  about  the  day  above  named  the  de-  [321] 
fendant  received  the  plaintiff  upon  said  ferry  and 
bridge,  to  cross  the  same  with  a  horse,  the  property  of  said 
plaintiff,  and  received  toll  therefor;  and  if  the  jury  shall 
further  believe  from  the  evidence  that  said  bridge  was  not  in 
good  repair  and  safe  for  the  passage  of  horses  across  the  same, 
and  that  the  plaintiff  had  not  notice  that  said  bridge  was 
out  of  repair  and  unsafe,  and  that  in  attempting  to  cross  the 
same  with  his  horse  the  said  horse  fell  through  said  bridge 
and  was  killed,  or  so  badly  injured  as  to  be  rendered  valueless 
or  of  little  value  to  the  plaintiff,  because  of  the  defective  and 
unsafe  condition  of  the  said  bridge,  and  without  any  fault  on 
the  part  of  the  plaintiff,  the  jury  should  find  for  the  plaintiff, 
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and  allow  him  such  damages  as  they  shall  believe  from  the 
evidence  he  has  sustained  thereby. 

That  whether  the  city  had  or  had  not  sufficient  legal  author- 
ity to  build  and  keep  in  repair  said  bridge,  yet  if  it  undertook 
so  to  do,  and  to  invite  travel  across  said  bridge,  it  was  bound 
to  do  its  work  well  and  make  said  bridge  safe  and  sufficient 
for  the  purpose  designed;  and  if  the  jury  shall  believe,  from 
the  evidence,  that  the  city  did  build  and  undertook  to  keep  in 
repair  the  said  bridge,  and  did  the  work  so  defectively  that 
the  plaintiff  sustained  the  damage  complained  of  thereby, 
without  any  fault  on  his  part,  the  jury  should  find  for  the 
plaintiff.     ■ 

To  the  giving  of  which  the  defendant  at  the  time  excepted. 

The  defendant  then  asked  the  court  to  give  the  jury  the 
following  instructions : 

The  court  instructs  the  jury  that  the  city  council  of  the  city 
of  Pekin  had  no  right  to  build  the  bridge  in  question  or  to 
expend  money  to  keep  the  same  in  repair,  and  that  no  acts  in 
relation  to  the  management  and  control  of  the  same,  of  said 
city  council,  are  binding  upon  the  corporation,  and  that  there 
being  no  authority  on  the  part  of  the  city  to  build  said  bridge, 
or  to  repair  and  keep  the  same  in  repair,  the  jury  will  find  the 
defendant  not  guilty. 

The  court  instructs  the  jury  that  there  is  no  obligation  upon 
the  part  of  the  city  to  repair  the  bridge  in  question,  and  they 
will  find  for  the  defendant. 

Which  the  court  refused  to  give,  to  which  the  defendant  at 
the  time  excepted. 

The  plaintiff  below  recovered  a  judgment  for  $175  and 
costs. 

The  defendant  moved  for  a  new  trial  because  the  court  gave 
improper  instructions  and  refused  proper  instructions,  ad- 
mitted improper  evidence,  and  there  was  no  legal  liability  on 
the  part  of  the  city  to  repair.     The  motion  was  overruled,  and 

an  exception  taken. 
[322]        James  Roberts,  for  appellant. 

J.  K.  Cooper,  for  appellee. 
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Caton,  C.  J.  By  the  law,  the  city  of  Pekin  was  authorized 
"  to  build  and  construct  an  enbankment  and  plankroad  across 
the  Illinois  river  bottom  opposite  said  city."  Under  this 
authority  the  city  constructed  a  pile  bridge  across  the  bottom 
in  so  careless  a  way  that  the  horse  of  the  plaintiff,  when  right- 
fully passing  along  the  way,  fell  through  and  was  killed.  The 
city  now  says  that  it  was  only  authorized  to  build  an  embank- 
ment and  plankroad,  and  that  in  building  this  pile  bridge,  it 
exceeded  its  authority,  and  hence  it  was  not  the  act  of  the  city, 
but  only  of  its  officers  who  did  it  in  the  name  of  the  city,  and 
that  the  city  is  not  responsible  for  the  manner  in  which  the  work 
was  done.  This  is  an  ungracious  defense  in  every  point  of  view, 
and  is  not  supported  by  any  legal  principle.  Had  the  city  officers, 
acting  in  the  name  of  the  city,  gone  across  the  river  into  an- 
other county  and  constructed  this  work  without  any  authority 
of  law  to  go  there,  then  the  cases  cited  would  apply;  but  here 
the  city  was  authorized  to  construct  a  road  at  the  place  where 
it  constructed  its  road;  and  if  it  did  not  construct  it  in  the 
mode  prescribed  by  law,  that  increases  rather  than  diminishes 
its  liability.  Suppose  the  law  had  in  express  terms  authorized 
the  construction  of  this  road  on  a  pile  bridge,  and  provided 
that  the  piles  should  not  be  less  than  six  feet  apart,  and  they 
had  been  placed  ten  feet  apart,  or  that  oak  piles  were  required 
and  basswood  had  been  used,  could  this  departure  from  the 
requirements  of  the  law  exonerate  the  city  from  liability  for 
damages  resulting  from  this  very  violation  of  the  law?  Had 
the  road  been  built  upon  an  embankment,  and  covered  with 
plank,  as  the  law  seemed  to  contemplate,  it  is  not  likely  that 
the  plaintiff's  horse  would  have  fallen  through  it.  Assuming 
that  this  road  was  not  built  in  a  manner  contemplated  by  the 
law  (which  is  a  question  we  do  not  decide),  and  we  think  the 
liability  of  the  city  is  quite  as  manifest  as  if  the  road  had 
been  built  in  every  particular  according  to  the  law. 

Some  other  minor  questions  were  made  in  the  case,  which 
we  have  examined,  but  do  not  think  necessary  to  discuss. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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[323]  Horace  A.  Stephens,  for  the  use  of  Joseph  Hall,  Plaint- 
iff in  Error,  vs.  Arnold  Thornton,  and  Nelson  Du- 
gan,  Defendants  in  Error. 

Error  to  Putnam. 

1.  It  is  for  the  jury  to  decide  whether  an  order  on  another  person  was  taken 

for  collection  merely,  or  as  payment,  when  the  amount  thereof 
should  be  collected. 

2.  Whether  an  order  was  accepted  in  satisfaction  of  a  debt,  or  in  dis- 

charge of  a  demand  against  the  party  giving  it,  should  be  left  to  the 
jury.  Unless  the  party  was  to  be  discharged,  no  new  consideration 
was  necessary  to  make  the  promise  to  pay  the  order  binding. 

This  was  an  action  of  assumpsit.  The  declaration  contained 
common  counts,  and  three  special  counts  on  a  bill  of  exchange, 
of  date  August  11,  1857,  for  $297.38,  drawn  by  the  defend- 
ants, as  partners,  upon  James  J.  Todd  &  Co.,  to  the  order  of 
plaintiff  Stephens,  payable  on  demand. 

The  defendants  first  demurred  generally  to  the  declaration, 
and  then  filed  pleas  as  follows:  1.  The  general  issue.  2.  Set- 
off.    3.  Accord  and  satisfaction. 

Issue  was  formed  on  the  foregoing  pleas. 

Defendants  also  pleaded: 

4.  That  when  the  bill  was  presented  to  the  drawees,  they 
paid  $150  thereon,  and  plaintiff  agreed  with  them  to  give 
them  further  time  of  payment,  and  to  take  in  payment  of  the 
balance,  when  he  should  demand  the  same,  highwines  at  St. 
Louis  prices,  less  the  freight  from  Hennepin  to  St.  Louis. 
The  plea  avers  that  the  said  drawees  then  agreed  to  pay  the 
said  balance  in  highwines  at  said  prices,  and  that  plaintifl 
never  demanded  the  same. 

5.  Same  as  in  the  4th  plea  to  the  words  "  at  said  prices," 
with  the  additional  allegation,  that  in  pursuance  of  the  agree- 
ment, plaintiff  extended  the  time  of  payment  to  the  drawees 
for  a  long  space  of  time,  viz.,  from  the  presentation  of  the 
bill  ever  since. 

Before  they  assumed  the  above  form,  plaintiff  demurred  to 
said  fourth  and  fifth  pleas  severally. 
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The  demurrer  was  confessed,  and  leave  given  to  amend  said 
pleas,  and  they  being  amended  so  as  to  be  as  above,  the  de- 
murrer before  interposed  was  then  overruled. 

Leave  was  given  to  file  several  replications  to  said  fourth 
and  fifth  pleas,  which  replications,  as  to  the  fourth  plea,  were 
as  follows : 

1.  Denied  the  alleged  agreement  with  Todd  &  Co. 

2.  Alleged  that  said  supposed  agreement  was  without  any 
good  or  valuable  consideration  to  plaintiff. 

3.  That  the  said  agreement,  if  any  such  there  was,  [324] 
was  made  with  the  assent  of  the  defendants. 

4.  That  after  the  said  agreement,  and  with  full  notice  there- 
of, defendants  promised  to  pay  plaintiff  the  amount  of  the 
bill  on  request. 

Said  first  two  replications  to  the  fourth  plea  were  repeated 
as  to  the  fifth  plea. 

The  third  replication  to  the  fourth  plea  was  repeated  as  to 
the  fifth  plea,  with  the  addition  that  plaintiff  demanded  the 
highwines  before  the  commencement  of  the  suit,  and  Todd  & 
Co.  failed  to  deliver  them. 

The  fourth  replication  to  the  fourth  plea  was  repeated  as  to 
the  fifth  plea,  with  the  omission  of  the  words,  "on  request." 

The  fifth  replication  to  the  fifth  plea  denied  that  the  time 
of  payment  was  extended  to  Todd  &  Co. 

Similiter  to  first  replication  to  4th  plea;  also  to  1st  and  5th 
replications  to  5th  plea. 

Defendants'  demurrer  to  the  2d,  3d  and  4th  replications  to 
each  of  the  4th  and  5th  pleas,  was  sustained,  and  plaintiff  took 
leave  to  amend  the  4th  replication  to  the  4th  plea,  and  the  3d 
replication  to  the  5th  plea,  and  they  were  amended  so  as  to  be 
as  above,  which  being  done,  the  rejoinders  of  defendants  were 
as  follows:  / 

That  defendants  did  not  for  a  good  or  valuable  considera- 
tion promise  to  pay  the  bill  on  request. 

To  the  3d  replication  to  the  fifth  plea:  1.  That  plaintiffs 
did  not  demand  the  highwines  of  Todd  &  Co.,  as  alleged  in 
the  replication.    2.  That  no  such  agreement  (with  Todd  &  Co.) 
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was  made  with  the  assent  of  defendants.  3.  That  defendants 
did  not  receive  due  and  legal  notice  of  such  nonpayment  (by 
Todd  &  Co). 

The  cause  was  tried  at  the  March  term,  A.  D.  1859,  of  the 
Putnam  circuit  court,  before  Ballotj,  Judge,  and  a  jury. 

The  plaintiff  read  in  evidence  the  bill  of  exchange,  which 
was  accepted  by  Todd  &  Co.,  and  credited  with  two  pay- 
ments, together  amounting  to  $161. 

He  then  called  James  M.  Norton  as  a  witness,  who  testi- 
fied: That  in  the  fall  of  1 857  he  was  in  the  employ  of  plaint- 
iff, and  went  with  him  to  Hennepin  on  the  13th  of  August, 
1857,  when  he  presented  the  order  to  Todd  &  Co.,  and  they 
paid  $150  on  it,  and  said  they  might  pay  something  more  the 
next  day;  that  the  order  was  again  presented  to  them  the 
next  day,  and  nothing  more  paid;  that  the  next  day  after- 
wards, at  plaintiff's  request,  he  went  to  Magnolia,  and  noti- 
fied defendant  Dugan  what  had  been  done  with  respect  to  the 
order;  that  defendant  Dugan  being  so  notified,  said  it 
[325]  would  be  all  right ;  that  he  would  like  to  have  plaintiff 
(Stephens)  get  the  amount  from  Todd  &  Co.  if  he  could, 
as  Todd  &  Co.  were  owing  defendants  over  $1,000;  but  that  if 
Todd  &  Co.  did  not  pay  the  order,  defendants  would,  when  de- 
fendant Thornton  returned  from  New  York;  that  then  they 
had  to  use  all  their  money  for  the  purchase  of  goods. 

That  soon  after  the  return  of  Thornton  from  New  York,  and 
about  three  or  four  weeks  after  the  giving  of  the  order,  wit- 
ness, at  request  of  plaintiff,  went  to  get  the  balance  on  the 
order  from  defendants,  and  defendant  Thornton  said  defend- 
ants had  paid  all  their  money  on  freights,  but  as  soon  as  they 
could  collect  in  some  money  they  would  pay  the  order,  and  that 
defendant  Thornton  spoke  of  going  to  see  plaintiff  to  get  him 
to  collect  the  order  from  Todd  &  Co.  if  he  could,  as  Todd  & 
Co.  were  owing  defendants  a  large  amount.  That  he  again 
saw  Thornton  in  September,  1857,  when  Thornton  asked  him 
if  Stephens  had  collected  the  order,  and  further  said  that  de- 
fendants ought  to  have  paid  the  order  sometime  before,  but 
had  been  hard  run. 
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That  the  order  was  given  by  defendants  to  plaintiff  for  a 
balance  due  on  storage;  that  he  retained  it  after  seeing  defend- 
ants at  their  request  to  see  if  he  could  get  the  money  from 
Todd  &  Co.,  as  defendants  seemed  anxious  to  have  done. 

That  he  thought  he  went  twice  to  see  Todd  &  Co.  to  get  the 
amount  of  the  order  (one  of  said  times  being  a  week  or  ten 
days  after  he  first  saw  Dugan  as  aforesaid),  but  failed  to  get 
the  money. 

That  Todd  &  Co.  had  been  owing  Stephens  on  an  account, 
which  had  been  settled  by  giving  high  wines,  and  the  balance 
on  the  high  wines,  supposed  to  be  about  $11,  was  a  credit  on 
the  order. 

The  defendants  then  called  James  J.  Todd,  one  of  the 
drawees  and  acceptors,  and  he  was  sworn  as  a  witness. 

Plaintiff  objected  to  his  testimony  being  received,  because 
of  his  being  such  drawee  and  acceptor,  and  not  released  by  de- 
fendants from  liability  for  costs.  The  court  overruled  the  ob- 
jection, and  plaintiff  excepted  to  the  decision. 

Todd  thereupon  testified  that  his  firm  (Todd  &  Co.)  paid 
$150  on  the  order  as  credited,  and  Stephens  called  the  next 
day,  but  got  no  money;  that  within  some  ten  days  after  the 
giving  of  the  order,  Stephens  came  again  for  his  pay,  and  then 
asked  Todd  &  Co.  to  let  him  have  highwines,  and  it  was  then 
agreed  between  witness  and  Stephens,  that  Stephens  would 
take  the  amount  of  his  account  against  Todd  &  Co.,  and  the 
balance  of  the  order,  in  highwines,  at  St.  Louis  prices  less  the 
freight,  the  highwines  to  be  shipped  by  Todd  &  Co. 
upon  order  of  Stephens  whenever  Stephens  would  order  [326J 
the  same,  and  as  Todd  &  Co.  could  spare  the  same,  or 
turn  them  out  for  such  payment. 

That  as  then  directed  by  Stephens,  Todd  &  Co.  soon  after- 
wards shipped  fifteen  barrels  of  highwines  to  Stephens'  com- 
mission merchant  in  St.  Louis,  which  paid  the  account  and 
some  $11  on  the  order;  that  not  long  afterwards,  Stephens 
came  back  and  spoke  about  seeing  a  rectifier  at  Henry,  to  see 
whether  he  could  have  more  made  out  of  the  highwines  there, 
and  told  witness  not  to  ship  any  more  until  he  cc  uld  see  what 
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lie  could  do  there,  and  witness  told  him  he  would  ship  them 
where  he  desired,  and  that  Stephens  did  not  order  any  more 
highwines,  nor,  to  witness'  knowledge,  come  back  to  demand 
any  more ;  that  if  Stephens  had  demanded  them,  witness  could 
have  shipped  the  highwines,  as  Todd  &  Co.  had  some  high- 
wines  most  any  time  for  two  months  thereafter. 

The  foregoing  was  all  the  evidence. 

The  following  instructions  asked  by  the  plaintiff  were  sev- 
erally refused: 

1.  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ants or  either  of  them,  after  being  notified  of  the  non-payment 
in  part  by  Todd  &  Co.  of  the  order,  promised  to  pay  the  bal  - 
ance  thereon,  this  would  be  enough  to  sustain  the  action  on 
the  part  of  the  plaintiff. 

3.  That  if  there  was  no  definite  time  fixed  for  paying  the 
order  in  highwines,  but  only  loose  talk  by  which  Stephens 
agreed  to  receive  the  highwines  if  they  should  be  sent  by  Todd 
&  Co.,  without  binding  Todd  &  Co.  to  send  them,  and  this 
was  agreed  without  any  consideration  to  Stephens,  the  agree 
ment  was  not  binding  upon  Stephens,  and  would  be  no  dis- 
charge to  any  party  to  the  bill. 

4.  That  if  the  alleged  agreement  between  Stephens  and 
Todd  &  Co.,  was  made  by  Stephens  without  consideration,  or 
with  the  assent  of  defendants,  to  be  inferred  from  their  pre- 
vious request  or  otherwise,  the  same  is  no  defense  in  this  case. 

The  plaintiff  excepted  to  the  refusal  of  the  court  to  give 
each  of  said  instructions. 

The  court  gave  the  following  instruction  on  the  part  of  the 
plaintiff: 

If  the  jury  believe,  from  the  evidence,  that  plaintiff  took 
the  order  on  account  of  indebtedness  due  him  from  defend- 
ants, and  to  allow  them  credit  for  it  in  case  of  collection, 
and  acted  in  accordance  with  their  views,  or  as  their  agent,  in 
reference  to  its  collection,  and  they,  with  full  knowledge  ot 
what  had  been  done,  promise  to  pay  the  balance  due  on  the 
same,  the  promise  would  be  binding  on  defendants,  and  author 
ize  a  recovery  thereon  by  plaintiff. 
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Defendant'  instructions  given  to  the  jury:  [327] 

1    That  if  they  believed  the  state  of  facts  set  out  in 
said  4th  plea,  they  should  find  for  the  defendants,  unless  they 
believed  that  Stephens  demanded  the  highwines,  and   that 
Todd  &  Co.  refused  to  deliver  them. 

2.  That  plaintiff  could  not  recover  on  account  of  any  ex- 
press promise  of  defendants  to  pay  the  order,  unless  they 
found  such  pi^mise  to  have  been  made  for  a  good  and  valua- 
ble consideration. 

3.  That  if  Stephens  agreed  with  Todd  &  Co.  to  take  the 
balance  on  the  order  in  highwines,  in  such  quantities  and  at 
such  times  as  he  should  demand  them  of  Todd  &  Co.,  he 
could  not  recover  upon  any  express  promise  of  defendants  to 
pay  the  order,  unless  the  jury  should  further  believe  that  Ste- 
phens demanded  the  highwines,  and  Todd  &  Co.  refused  to 
deliver  them. 

Plaintiff  excepted  to  the  giving  of  each  of  said  instructions. 

The  jury,  having  deliberated  several  hours,  were  again 
brought  into  court,  and  reported  that  they  were  unable  to 
agree,  and  at  their  suggestion  the  witness  Todd  was  recalled, 
to  be  reexamined  for  their  satisfaction,  and  testified  that  Ste- 
phens agreed  with  him  to  take  the  amount  of  the  account  and 
of  the  order  in  highwines  at  St.  Louis  prices  less  the  freight, 
and  that  the  highwines  were  to  be  shipped  as  they  should  be 
ordered  by  Stephens,  and  as  they  could  be  spared  by  Todd  & 
Co. ;  that  fifteen  barrels  were  shipped,  paying  the  account  and 
some  $11  on  the  order,  and  Stephens  had  not  ordered  any 
more,  to  his  knowledge;  but  once  afterwards  came  and  spoke 
about  seeing  the  rectifier  at  Henry,  and  directed  witness  not 
to  ship  any  more  until  he  could  see  what  he  could  do  at 
Henry;  that  Todd  &  Co.  almost  any  day  for  several  months 
afterwards  might  have  turned  out  five  or  six  barrels  of  high- 
wines. He  further  stated  that  this  debt  was  but  a  small 
amount  of  the  claims  then  pressing  against  Todd  &  Co.,  and 
that  they  had  to  keep  or  sell  highwines  to  keep  up  their  busi- 
ness of  distilling. 

The  verdict  was  for  the  defendants. 
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The  court  overruled  successively  the  plaintiff's  motions  for 
a  new  trial  and  in  arrest  of  judgment,  and  the  plaintiff  ex- 
cepted. 

The  errors  assigned  are: 

That  the  court  erred  in  receiving  incompetent  testimony 
for  the  defendants. 

In  giving  each  of  defendants'  instructions. 

In  refusing  to  give  each  instruction  asked  by  plaintiff  and 

refused. 

In  sustaining  the  demurrers  respectively  to  plaint- 

[328]  iff's  second  and  third  replications  to  fourth  plea,  and 
second  and  fourth  replications  to  fifth  plea,  and  other- 
wise in  settling  the  issues. 

In  overruling  the  motion  for  a  new  trial. 

In  overruling  the  motion  in  arrest  of  judgment. 

And  in  this,  that  the  judgment  is  for  the  defendants, 
whereas  it  ought  to  have  been  for  the  plaintiff. 

T.  Dent,  for  plaintiff  in  error. 

G.  W.  /Stijip,  for  defendants  in  error. 

Breese,  J".  It  was  fairly  left  to  the  jury  to  determine 
whether  or  not  the  plaintiff  took  the  order  on  Todd  &  Co., 
merely  to  collect  it,  as  the  agent  of  the  defendants,  and  for 
their  accommodation,  for  the  court  instructed  the  jury  on 
behalf  of  the  plaintiff,  if  they  believed,  from  the  evidence, 
that  he  took  the  order  on  account  of  indebtedness  due  him 
from  defendants,  and  to  allow  them  credit  for  it  in  case  of 
collection,  and  acted  in  accordance  with  their  views,  or  as 
their  agent,  in  reference  to  its  collection,  and  they,  with  full 
knowledge  of  what  had  been  done,  promised  to  pay  the  bal- 
ance due  on  the  same,  the  promise  would  be  binding  on  de- 
fendants, and  authorize  a  recovery  thereon  by  the  plaintiff. 

This  instruction  placed  the  case  in  the  strongest  attitude 
before  the  jury  for  the  plaintiff,  but  they  have  found  no  such 
facts  to  exist.  They  have  found  that  the  order  was  received 
as  negotiable  paper,  and  subject  to  all  its  conditions. 

The  court,  however,  on  behalf  of  the  defendants,  instructed 
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the  jury  that- the  plaintiff  could  not  recover  on  account  of  any- 
express  promise  of  defendants  to  pay  the  order,  unless  they 
found  such  promise  to  have  been  made  for  a  good  and  valua- 
ble consideration. 

This  instruction,  we  think,  was  wrong.  It  assumes  that 
the  plaintiff  had  made  such  an  agreement  with  Todd  &  Co. 
as  discharged  the  defendants,  whereas,  that  question  should 
have  been  left  to  the  jury  under  proper  instruction  on  the 
facts  brought  out,  as  to  the  nature  of  the  agreement;  for 
unless  the  defendants  were  discharged  by  an  agreement  with 
Todd  &  Co.,  no  new  consideration  was  necessary  to  make 
their  alleged  promise  to  pay  the  order  binding  on  them. 
Their  indebtedness,  for  which  the  order  on  Todd  &  Co.  was 
given,  would  be  a  sufficient  consideration.  Nor  would  proof 
of  a  new  consideration  be  necessary,  if  defendants  knew  of 
the  arrangement  with  Todd  &  Co.,  and  its  terms,  by  which 
they  were  discharged,  and  afterwards,  with  such  knowledge, 
promised  to  pay. 

This,  we  think,  is  the  position  the  parties  should  have    [329] 
occupied  under  the  authorities.    The  case  of  Tebbetts  v. 
Dowd,  23  Wend.,  379,  is   in  principle,  like   this,   on   this 
point. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


Benjamin  "W".  Raymond  et  al.,  Plaintiffs  in  Error,  vs.  "Wil- 
liam L.  Ewing  et  al.,  Defendants  in  Error. 

Error  to  Marshall. 

1.  Persons  not  parties  to  a  mechanic's  lien  proceeding,  not  being  buumi 
by  a  decree,  may  contest  a  sale  by  bill,  showing  their  superior  inter- 
est, and  the  court  should  settle  the  interests  of  the  several  parties,  and 
not  stop  by  enjoining  a  sale  of  the  property. 
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2.  Mechanics  and  material  men  may  have  a  lien  paramount  to  that  se- 
cured by  a  trust  deed,  upon  the  improvements  made  by  them  upon 
the  premises,  subsequent  thereto. 

This  was  a  bill  filed  in  the  circuit  court  of  Marshall  county, 
for  an  injunction  to  restrain  the  sale  of  certain  premises  in 
said  county,  under  a  prior  decree  in  the  same  court,  in  a  pro- 
ceeding for  mechanics'  lien. 

Bill  shows,  that  William  L.  Ewing,  Albert  G.  Edwards, 
Nathan  Cole,  Philip  W.  Hermans,  and  Frederick  Berthold,  of 
the  city  of  St.  Louis,  copartners,  doing  business  at  St.  Louis, 
under  the  style  and  firm  of  W.  L.  Ewing  &  Co.,  and  Clinton 
Briggs,  of  the  city  of  Chicago,  are  complainants;  that  Theo- 
dore Perry  and  Joseph  L.  Dodds,  of  Lacon,  state  of  Illinois, 
copartners  under  the  name  of  Perry  &  Dodds,  on  the  first  day 
of  February,  185T,  applied  to  W.  L.  Ewing  &  Co.  for  a  loan 
of  $7,000,  for  two  years  from  March  2d,  1857,  and  for  such 
further  advances,  not  to  exceed  $20,000,  as  Perry  &  Dodds 
should  require  to  carry  on  business ;  that  Ewing  &  Co.  acceded 
to  the  request,  and  agreement  marked  "  Exhibit  A,"  of  the 
bill,  was  made. 

Exhibit  A  is  a  proposition,  signed  by  W.  L.  Ewing  &  Co., 
to  advance  to  Perry  &  Dodds  "  seven  thousand  dollars  in  the 
way  of  permanent  loan,  and  such  further  sums  (not  to  exceed 
twenty  thousand  dollars)  from  time  to  time,  as  they  may  re- 
quire to  carry  on  the  business  of  their  mill  and  distillery,  in 
Lacon,  111.,  the  entire  product  of  the  mill  and  distillery  to  be 
shipped  to  Ewing  &  Co.,  or  to  their  house  in  Chicago  (Ewing, 
Briggs  &  Co.),  to  be  sold  for  account  of  Perry  &  Dodds, 
[330]  for  which  they  were  to  pay  a  commission  of  two  and  a 
half  per  cent,  on  the  gross  amount  of  sales  and  expenses. 

For  advance  and  interest  on  the  $7,000,  Ewing  &  Co.  are  to 
charge  four  and  a  half  per  cent,  every  four  months,  at  expira- 
tion of  which  period  their  account  is  to  be  stated.  And  for 
further  advances,  charge  to  be  regulated  by  the  condition  of 
the  money  market,  not  to  exceed  the  rate  of  four  and  a  half,  as 
above.  Satisfactory  security  to  be  given  Ewing  &  Co.,  and 
insurance  to  be  effected  for  their  benefit. 
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Shows  that,  for  securing  the  loan  of  $7,000,  and  further  ad- 
vances, Perry  &  Dodds,  and  their  wives,  March  2, 1857,  made 
to  Clinton  Briggs,  as  trustee,  a  trust  deed  of  certain  lots  in 
Lacon,  described  in  the  deed,  which  is  attached  to  the  bill, 
and  which  was  filed  for  record  March  6,  1857. 

This  trust  deed  was  made  March  2, 1857,  by  Perry  &  Dodds 
to  Clinton  Briggs,  and  filed  May  6,  1857,  in  the  recorder's 
office  of  said  county;  and  states  that  whereas,  W.  L.  Ewing 
&  Co.  have  agreed  to  loan  Perry  &  Dodds  $7,000,  payable  on 
the  second  day  of  March,  1859,  and  have  agreed  to  make,' from 
time  to  time,  before  March  2,  1859,  further  advances,  not  ex- 
ceeding in  all  $20,000,  as  stated  in  agreement  bearing  date 
February  1,  1857;  now,  therefore,  to  secure  prompt  payment 
of  said  $7,000,  and  further  advances,  said  Perry  &  Dodds  con- 
vey to  said  trustee,  lot  8,  and  the  south  three-fourths  of  lot  5, 
in  block  7,  of  the  town  of  Lacon,  in  Marshall  county,  Illinois, 
in  trust,  in  case  of  default  in  payment  by  Perry  &  Dodds  to 
W.  L.  Ewing  &  Co.,  of  said  $7,000,  or  any  other  indebtedness, 
within  ten  days  after  March  2,  1859,  or  if  default  shall  be 
made,  in  whole  or  in  part,  in  the  performance  of  any  of  the 
covenants,  stipulations  and  agreements  herein  contained,  then 
the  trustee  may  enter  into  possession  of  the  premises,  receive 
rents,  and  lease  the  same,  for  any  period  not  exceeding  five 
years;  and  on  application  of  W.  L.  Ewing  &  Co.,  after  ten 
days'  notice  in  a  newspaper  printed  in  Chicago,  may  sell  the 
premises  at  auction  at  the  north  door  of  the  court  house,  in 
Chicago,  with  all  right  of  redemption,  and  make  deeds  to  the 
purchasers,  and  out  of  the  moneys,  after  paying  all  costs,  etc., 
to  pay  the  amount  unpaid  of  any  and  every  kind  of  the  in- 
debtedness aforesaid. 

Provides  for  substitution  of  another  trustee,  in  certain  con- 
tingencies, and  contains  covenants  of  seizin,  warranty,  etc.,  and 
that  Perry  &  Dodds  will  pay  taxes,  "  and  will  also  pay  all  liens 
whatsoever  thereon."  Makes  said  trustee  the  attorney  of  said 
Perry  &  Dodds,  irrevocable,  in  their  name,  or  in  his  own 
name,  to  enter  into  possession,  receive  rents,  etc. 

"  In  the  foregoing  instrument,  the  figures  1858  occur  four 
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times,  which,  by  direction  of  W.  L.  Ewing  &  Co.,  by 
[331]    their  agents,  I  have  altered  so  as  to  read  1859,  thus  al- 
tering the  time  originally  by  extending  it  one  year. 
(Signed)  "Wm.  Fenn.  ' ' 

Certificate  of  acknowledgment  by  Cornelius  Perry,  notary 
public,  in  ordinary  form,  dated  March  5,  1857. 

That  after  making  said  agreement  and  trust  deed,  W.  L. 
Ewing  &  Co.,  during  the  year  1857,  advanced  to  Perry  & 
Dodds  $20,000  and  upwards,  in  addition  to  said  sum  of  $7,000. 

That  on  the  5th  day  of  September,  1857,  Perry  &  Dodds 
made  a  certain  other  agreement  in  writing,  supplemental  to 
and  explanatory  of  said  original  agreement.  It  refers  to  agree- 
ment made  February  1,  1857,  "  Exhibit  A,"  and  provides  that 
whatever  balances  shall  be  due  from  Perry  &  Dodds,  every 
four  months,  shall  be  payable  ten  days  thereafter.  Perry  & 
Dodds  agree  to  refund  to  Ewing  &  Co.  $1,800,  in  sixty  days, 
money  this  day  advanced  by  Ewing  &  Co.,  to  pay  off  an  ex- 
isting incumbrance  on  certain  real  estate,  described  in  certain 
deed  of  trust  given  to  secure  payment  to  Ewing  &  Co.,  of 
certain  moneys  owing  by  Perry  &  Dodds. 

Perry  &  Dodds  agree  to  keep  their  flour  mill  and  distillery 
at  Lacon  in  active  operation  during  continuance  of  said  origi- 
nal agreement. 

Perry  &  Dodds  consent  that  Ewing  &  Co.  may  terminate 
said  original  agreement,  at  their  option,  June  1,  1858, 

In  case  of  loss  by  fire  or  failure  to  keep  insured  the  mill  and 
distillery,  for  benefit  of  Ewing  &  Co.,  said  Ewing  &  Co.,  may 
forthwith  terminate  said  original  agreement,  and  may  charge 
the  regular  and  usual  commissions  of  two  and  one-half  per 
cent,  on  what  may  then  be  due  to  Ewing  &  Co.  from  Perry  & 
Dodds.  Consideration  of  this  agreement  is  the  advance  of 
$1,800  aforesaid. 

Perry  &  Dodds  to  pay  $6,000,  "  being  the  only  remaining 
incumbrance  on  said  real  estate  above  mentioned."  Signed  by 
"  Perry  &  Dodds." 

Shows  that  by  said  trust  deed,  Perry  &  Dodds  covenanted 
that  they  would  pay  off  and  satisfy  all  liens  on  said  mort 
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gaged  premises,  and  all  taxes,  and  that  the  premises  were  free 
of  incumbrance,  and  that  in  case  of  default,  said  trustee  might 
enter  into  possession,  etc.,  and  sell,  etc. 

Shows  that  Perry  &  Dodds  became  insolvent,  and  ceased  to 
do  business  in  December,  1S5T,  when  they  were  indebted  to 
Ewing  &  Co.  $30,000,  which  they  still  owe. 

That  the  premises  were  not,  at  the  time  of  execution  of 
trust  deed,  free  of  incumbrances,  but  were  largely  incum- 
bered, and  that  Perry  &  Dodds  did  not  pay  off  the  same,  but 
Ewing  &  Co.,  for  their  protection,  have  paid  of  said  liens, 
$10,S00. 

u  And  complainants  further  state  that  the  said  Perry  [332] 
&  Dodds  did  not  pay  the  mechanics'  lien  accrued  on 
said  premises  subsequent  to  the  date  of  their  said  trust  deed, 
and  hereinbefore  referred  to,  as  they,  the  said  Perry  &  Dodds 
covenanted  to  do."  And  thereby  said  trust  deed  became  for- 
feited, and  the  trustee  became  entitled  to  possession,  and  had 
power  to  sell  "at  the  time"  and  in  the  manner  provided  in 
the  trust  deed.  That  said  trustee  entered  into  possession, 
under  the  deed,  October  12,  1858,  and  is  now  in  possession, 
and  has  advertised  the  same  for  sale,  November  15,  1858. 

Shows  that  after  making  and  recording  of  trust  deed,  Perry 
&  Dodds  made  certain  improvements  on  the  premises,  which 
are  particularly  described  and  set  forth  in  petition  of  Philetus 
W.  Gates  and  others,  for  mechanics'  lien  on  said  premises,  a 
copy  of  which  is  annexed  to  the  bill.  That  none  of  your 
orators  were  made  parties  to  said  suit,  and  had  no  notice 
thereof,  nor  opportunity  to  defend  their  rights  in  the  premises 
but  the  same  was  prosecuted  against  Perry  &  Dodds  alone. 
That  such  proceedings  have  been  had,  that  decree  has  been 
made  by  the  circuit  court  of  Marshall  county,  allowing  the 
claims,  and  decreeing  the  property  to  be  sold  to  satisfy  the 
same,  and  that  Silas  Ramsey  has  been  appointed  special  com- 
missioner to  execute  the  decree.  A  copy  of  the  decree  is 
annexed  to  bill. 

That  said  Ramsey  has  advertised  the  premises  for  sale  under 
said   decree,   October  15,  1858,  and  postponed  the    sale  till 
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November  11,  1858,  when  he  intends  to  sell  the   same,  and 
make  deed  to  the  purchaser. 

Copy  of  advertisement  given. 

That  said  sale  and  conveyance,  if  made,  will  be  a  cloud  on 
the  title  of  Ewing  &  Co.,  and  prevent  the  trustee  from  selling 
to  advantage,  if  at  all,  and  operate  to  the  wrong  and  damage 
of  Ewing  &  Co. 

Shows  that  the  possession  of  the  trustee  is  threatened  with 
disturbance  by  the  proceedings  of  said  Eamsey  under  said  de- 
cree, and  by  the  provisions  of  said  decree  requiring  possession 
to  be  given  to  the  purchaser  thereunder. 

Shows  that  none  of  the  contracts  were  made  by  the  petition- 
ers for  the  liens,  until  after  the  making  and  recording  of  the 
trust  deed. 

Insists  that  said  liens  for  said  work  and  materials  cannot  by 
law  take  precedence  of  said  trust  deed,  but  must  be  postponed 
thereto ;  that  the  petitioners  acquired  no  further  or  other  title 
to  said  premises,  by  reason  of  the  work  and  materials  fur- 
nished, than  a  mortgage  of  that  date  would  have  given  them; 
and  your  orators  insist  that  their  rights  under  the  trust  deed 
cannot  be  divested  or  clouded  by  a  subsequent  con- 
[333]  tract  made  by  Perry  &  Dodds  with  any  other  party, 
and  particularly  as  your  orators  have  not  been  made 
parties  to  said  lien  suit. 

Shows  that  they  have  several  times,  since  entering  decree, 
remonstrated  with  the  petitioners  against  any  sale  thereunder, 
but  the  petitioners  refuse  to  postpone  the  sale,  and  intend  to 
sell  as  advertised,  by  which  your  orators'  title  will  be  clouded, 
and  their  possession  interfered  with. 

Answer  on  oath  is  waived. 

Prayer  for  injunction  to  restrain  defendants  from  selling  or 
conveying  the  premises,  or  otherwise  interfering  with  com- 
plainants' possession. 

Also  for  decree  containing  such  injunction,  and  postponing 
the  claims  of  the  petitioners  to   that  of  Ewing  &  Co.,  under 
said  trust  deed,  until  the  amount  due  and  owing  to  them  be 
satisfied. 
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Prayer  for  "further  and  other  relief,"  for  writ  of  injunction 
and  summons.     Bill  sworn  to. 

Injunction  ordered  by  M.  E.  Hollister,  judge  of  ninth  ju- 
dicial circuit,  November  6,  1858. 

The  petition  for  a  mechanic's  lien  was  addressed  to  the  Hon. 
Martin  Ballou,  judge  of  the  23d  judicial  circuit,  and  sets  forth 
that  Philetus  W.  Gates,  Evander  S.  Warner,  Thomas  Chalm- 
ers, Archelaus  G.  Warner  and  David  It.  Fraser,  copartners 
under  the  names  of  Gates,  Warner,  Chalmers  &  Co.,  and  P. 
W.  Gates,  Warner,  Chalmers  &  Fraser,  of  Chicago;  Benja- 
min W.  Raymond  and  Charles  P.  Raymond,  of  the  same 
place,  copartners  under  the  name  of  B.  W.  Raymond  &  Son; 
and  Thomas  Wallace,  of  the  same  place. 

Shows  that  said  firm  of  Gates,  Warner,  Chalmers  &  Co. 
were  applied  to  by  said  Perry  &  Dodds,  March  20,  1857,  as 
petitioners  believe,  but  are  not  certain,  though  they  aver  it 
wras  between  the  15th  and  25th  of  March,  1857,  to  furnish 
certain  materials,  and  do  certain  work  for  them,  said  Perry  & 
Dodds,  in  erecting  and  putting  up  machinery  in  a  grist  mill 
and  distillery  belonging  to  them,  and  situated  on  lots  belong- 
ing to  them,  to  wit,  lots  five  and  eight  in  block  seven,  in  La- 
con,  aforesaid.  That  the  materials  consisted  of  castings, 
shafting,  bolts,  bands  and  other  machinery  for  use  in  said  mill 
and  distillery,  being  appurtenances  of  said  buildings;  and  the 
work  to  be  done  was  the  necessary  work  of  forging,  finishing, 
and  other  labor  in  preparing  said  materials  for  use  in  said 
buildings.  That  the  business  of  said  Gates,  Warner,  Chalm- 
ers &  Co.  was  that  of  machinists,  engine  builders,  foundry- 
men  and  general  furnishing  of  all  kinds  of  machinery.  That 
in  pursuance  of  said  application,  Gates,  Warner,  Chalmers  & 
Co.  then  made  a  verbal  agreement  with  Perry  &  Dodds  to 
furnish  said  materials  and  do  said  work,  at  their  usual 
prices  and  terms,  in  their  business,  which  were  for  cast-  [334] 
ings,  five  cents  per  pound,  for  wrought  iron  work,  six 
cents  per  pound,  for  finishing  on  iron  work,  four  dollars  per 
day,  for  steel  and  brass  work,  and  rubber  and  leather  belting, 
the  usual  prices,  all  of  which  are  particularly  set  forth  in  the 
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bills  annexed  to  petition,  marked  "  Exhibit  A,"  at  the  proper 
prices.  That  terms  of  payment  nsual  in  said  business  of  Gates, 
Warner,  Chalmers  &  Co.,  and  according  to  which  Perry  & 
Dodds  were  to  pay  by  said  agreement  between  the  parties, 
were  one-quarter  in  advance,  one-quarter  when  half  the  mate- 
rials were  delivered  and  half  the  work  done,  and  the  balance 
at  three  months  thereafter. 

That  at  time  of  making  said  contract,  the  exact  amount  of 
work  to  be  done  and  materials  to  be  furnished  by  Gates,  War- 
ner, Chalmers  &  Co.  was  not  known;  that  by  the  contract 
they  were  to  furnish  such  materials,  and  do  the  necessary 
work  thereon,  as  Perry  &  Dodds  should  want  in  getting  their 
mill  and  distillery  ready  for  operation,  and  which,  from  the 
statement  of  Perry  &  Dodds  at  the  time,  Gates,  Warner, 
Chalmers  &  Co.  estimated  would  amount  to  about  $800,  but 
which  did  actually  amount  to  the  sum  of  $2,003.89,  including 
some  small  items  of  money  paid  for  cartage,  express  charges, 
etc.,  on  said  materials,  being  necessary  outlays  in  the  delivery 
thereof. 

That  in  pursuance  of  said  contract,  Gates,  Warner,  Chalm- 
ers &  Co.  furnished  the  materials  and  did  the  work  mentioned 
in  an  exhibit  filed  with  the  petition  at  the  times  therein  spe- 
cified. 

That  Perry  &  Dodds  paid  in  advance  on  said  contract,  $150. 
That  they  paid,  June  8,  1857,  $500,  which  are  all  the  pay- 
ments they  have  made.  That  by  the  contract  a  larger  advance 
payment  than  that  made  should  have  been  paid,  but  was  not 
required  by  Gates,  Warner,  Chalmers  &  Co.,  as  the  whole 
amount  of  materials  and  work  was  not  then  definitely  known. 
That  the  balance,  being  last  payment,  on  said  contract,  became 
due  and  payable  September  JL8,  1857,  when  Perry  &  Dodds 
not  being  able  to  pay  the  same,  at  their  request,  Gates,  War- 
ner, Chalmers  &  Co.  extended  the  time  to  thirty,  sixty,  and 
ninety  days  from  that  date,  and  took  their  promissory  notes, 
of  which  copies  are  annexed,  the  originals  being  in  possession 
of  Gates,  Warner,  Chalmers  &  Co.,  and  ready  to  be  delivered 
up  and  canceled  as  the  court  shall  direct. 
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Petitioners  further  show  that  said  B.  W.  Raymond  &  Son,  by 
verbal  contract  with  Perry  &  Dodds,  April  23, 1857,  furnished 
to  them  one  large  Ko.  5  pump  on  a  frame  as  an  appurtenance 
to  the  buildings  of  said  Perry  &  Dodds,  situate  on  the  lots 
aforesaid,  belonging  to  Perry  &  Dodds  in  fee  simple.  That 
by  said  contract,  Perry  &  Dodds  were  to  pay  for  the  same  in 
ninety  days  from  that  date,  and  to  pay  $200. 

That  B.  W.  Raymond  &  Son,  by  further  contract  [335] 
with  said  Perry  &  Dodds,  June  28th,  1857,  furnished 
them  three  pump  tight  and  loose  pulleys  at  the  price  of  $1.25; 
fifteen  feet  of  suction  pipe  at  $1.35  per  foot,  making  $20.25; 
three  bolts  at  fifteen  cents  each,  making  forty-five  cents;  one 
long  nipple  at  $1.75;  one  flange  at  $2,  making,  in  all,  $150.80 
for  the  articles  furnished  at  the  date  last  mentioned,  and 
which  were  all  furnished  as  and  for  appurtenances  to  the 
buildings  and  machinery  on  the  lots  aforesaid  of  Perry  & 
Dodcls,  and  for  which,  by  said  contract  of  sale,  they  were  to 
pay  $150.80  in  ninety  days  thereafter;  and  all  of  said  articles, 
including  said  pumps,  were  put  into  and  became  a  part  of  said 
buildings  and  appurtenances. 

That  said  B.  W.  Raymond  &  Son  also  performed  labor  in 
attaching  the  couplings  aforesaid  to  the  value  of  fifty-five 
cents,  and  paid  for  cartage  in  delivering  said  articles  to  Perry 
&  Dodds  fifty  cents,  all  of  which  are  correctly  set  forth  in  bill 
annexed  to  petition,  marked  C. 

That  on  the  10th  day  of  September,  1857,  said  $200  being 
past  due  and  unpaid,  B.  W.  Raymond  &  Son,  at  request  of 
Perry  &  Dodds,  took  their  promissory  note  at  sixty  days,  for 
the  whole  amount  due  B.  W.  Raymond  &  Son,  and  interest  to 
the  time  when  said  note  would  be  due,  to  wit,  for  $357.72, 
which  note  is  held  by  Raymond  &  Son  and  ready  to  be  de- 
livered up  and  canceled  as  the  court  shall  direct.  A  copy  is 
annexed,  marked  D. 

Show  that  petitioner,  Thomas  Wallace,  being  a  mill-wright, 
was  engaged  by  Perry  &  Dodds  to  furnish  materials  and  la- 
bor to  erect  and  put  in  order  the  machinery  in  their  buildings 
on  said  lots,  by  agreement  made  in  March,  1S57;  there  were 
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no  writings  between  Perry  &  Dodds  and  "Wallace,  or  specified 
time  when  the  work  should  be  done,  except  that  it  was  to  be 
done  as  fast  as  said  machinery  should  be  in  readiness  to  be 
put  up;  and  all  to  be  done,  as  was  then  understood  by  the 
parties,  by  the  middle  of  summer,  in  1857;  that  Perry  & 
Dodds  would  pay  said  Wallace  the  usual  prices,  which  were 
the  same  as  are  charged  in  the  bill  hereto  annexed,  marked  E ; 
and  that  they  would  also  pay  traveling  expenses  of  Wallace 
and  his  men  going  to  and  from  Lacon  to  do  said  work,  and 
their  board  while  there,  and  other  necessary  expenses  incurred 
in  the  said  work,  all  of  which  are  correctly  set  forth  in  said 
Exhibit  E.  That  Wallace  was  to  be  paid  as  his  work  pro- 
gressed, and  all  to  be  paid  when  the  work  was  done;  that 
Wallace  performed  in  full  what  he  was  to  do  under  said  con- 
tract by  July  6,  1857,  when  the  last  payment  was  due  by  the 
contract;  that  September  18,  1857,  the  same  remaining  due 
and  unpaid,  he  took  a  promissory  note  of  Perry  &  Dodds  for 
the  balance  due  him  as  was  then  understood,  being  $250,  at 
forty-five  days  after  date,  with  ten  per  cent,  interest. 
[336]  A  copy  of  note  is  annexed.  Said  note  in  the  hands  of 
said  Wallace,  and  ready  to  be  delivered  up  and  cancel- 
ed, as  the  court  shall  direct.  That  there  was  an  error  in  mak- 
ing up  the  amount  due  to  Wallace  from  Perry  &  Dodds, 
which  was  then  justly  $310.16,  and  which  is  wholly  unpaid. 

Petitioners  show  that  they  severally  have  liens  on  said  prem- 
ises and  buildings  and  appurtenances,  under  the  statute,  and 
that  none  of  them  have  released  or  waived  their  liens.  That 
all  of  said  notes  are  due  and  unpaid;  and  that  said  premises, 
buildings  and  improvements  should  be  sold  to  satisfy  petition- 
ers' claims. 

Pray  that  Perry  &  Dodds  be  made  defendants,  be  summon- 
ed, etc.,  and  may  full  answer  make  hereto,  and  a  decree  be  en- 
tered for  sale  of  said  lots,  buildings  and  improvements,  and 
such  other  order  as  may  be  meet  and  equitable. 

The  following  is  a  copy  of  the  decree  in  the  mechanics'  lien 
suit: 

And  now  this  day  again  come  said  petitioners,  by  Scoville 
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<fc  Fort,  their  solicitors,  and  said  defendants,  by  Bangs  & 
Pratt,  also  come,  and  said  petitioners,  by  leave  of  court,  with- 
draw exceptions  to  the  answer  of  said  defendants  heretofore 
filed  herein,  and  waive  the  filing  of  replication;  wherefore  the 
answer  is  taken  as  true,  and  it  appearing  from  said  answer 
that  Gates,  Warner,  Chalmers  &  Co.  performed  work  and  fur- 
nished materials,  as  alleged  in  the  petition,  except  that  only 
$400  of  the  amount  of  said  labor  and  materials  was  furnished 
for  the  grist  mill,  which  is  on  said  lot  eight,  and  the  balance 
was  for  the  distillery  which  is  on  said  lot  Hve,  and  that  more 
than  the  amount  of  work  done  and  materials  furnished  on  said 
mill  has  been  paid  by  said  Perry  &  Dodds,  and  that  the  bal- 
ance due  September  18,  1859,  was  $1,353.89,  for  which  Perry 
■«fc  Dodds  gave  their  three  promissory  notes  as  stated  in  peti- 
tion, the  interest  on  which  now  amounts  to  $53.93.  The  court 
therefore  finds  and  decrees  that  said  Gates,  Warner,  Chalmers 
*fc  Co.  have  a  lien  under  the  statute  in  such  case  made  and 
provided,  on  the  right,  title  and  interest  of  Perry  &  Dodds  in 
nnd  to  said  lot  five,  at  the  time  of  the  contract  between  the 
parties,  to  wit,  March  7,  1857,  and  on  the  buildings  and  im- 
provements thereon  for  $1,353.89,  and  interest  from  Septem- 
ber 18,  1857,  which  interest  as  found  by  the  court,  taking  said 
answer  as  true,  amounts  to  $53.93. 

It  further  appearing  from  said  answer,  that  said  Raymond 
-&  Son  made  a  contract  with  said  defendants,  as  in  said  peti- 
tion alleged,  by  which  Raymond  &  Son  furnished  materials 
and  performed  labor  to  the  amount  of  $357.85  on  the  build- 
ings and  improvements  of  Perry  &  Dodds,  on  said  lots,  to 
wit,  June  25th,  1857,  and  that  said  sum  by  said  contract,  was 
payable  ninety  days  after  June  25th,  1857,  and  that  said 
sum  was  included  in  the  promissory  note  described  in  [337] 
petition,  dated  September  10, 1857,  made  to  said  B.  W. 
Raymond  &  Son. 

And  the  court  further  finds  that  there  is  due  to  said  Ray- 
mond &  Son,  $11.03  for  interest  on  said  note,  accruing  after 
the  same  became  due  and  payable.  It  is  therefore  decreed 
that  Raymond  &  Son  have  a  lien,  under  the  statute,  on  all  the 
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right,  title  and  interest  of  Perry  &  Dodds  in  and  to  said  lots 
5  and  8,  at  the  time  of  making  said  contract,  to  wit,  June  25, 
1857,  and  on  the  buildings  and  improvements  thereon,  for  the 
sum  of  $357.72,  and  six  per  cent,  interest  thereon,  which  in- 
terest the  court  finds  to  be  $11.03,  making  $368.78. 

And  it  further  appearing  from  said  answer,  that  said  Wal- 
lace made  a  contract  with  Perry  &  Dodds,  as  in  said  petition 
alleged,  except  that  there  was  no  contract  with  said  Wallace 
to  pay  board  of  the  hands  employed  by  him.  And  the  said 
Wallace  performed  labor  and  furnished  materials,  according 
to  his  contract,  between  March,  1857,  and  July  4,  1857,  and 
that  a  settlement  was  had  on  the  completion  of  said  work,  and 
there  was  found  due  him  from  Perry  &  Dodds,  on  account  of 
said  contract,  $250,  for  which  sum  Perry  &  Dodds,  Septem- 
ber 18,  1857,  made  their  note,  payable  to  said  Wallace,  as  set 
forth  in  said  petition,  and  interest  on  which  the  court  finds  to 
be  $13.33,  amounting  to  $263.33. 

And  it  further  appearing  to  the  court  that  said  Wallace  was 
fully  paid  for  all  work  and  materials  on  lot  8,  and  the  build- 
ings thereon,  and  that  the  balance  due  him,  to  wit,  said  $250,  was 
for  work  done  and  materials  furnished  under  said  contract  by 
him,  on  lot  5  and  the  buildings  thereon.  It  is  therefore  found 
and  decreed  by  the  court,  that  said  Wallace  have  a  lien,  under 
the  statute,  on  all  the  right,  title  and  interest  of  Perry  <fc 
Dodds  in  and  to  lot  5,  at  the  time  of  making  the  contract,  to 
wit,  the  last  day  of  March,  1857,  and  on  the  buildings  and 
improvements  thereon,  for  $263.33. 

And  John  Renfrew  and  Alexander  Crozier,  surviving  part- 
ners, etc.,  prosecuting  their  suit  in  this  court  against  said  Per- 
ry &  Dodds,  for  mechanics'  lien  on  said  lot  8,  by  F.  W.  Shaw 
their  attorney,  by  leave  of  court,  withdraw  exceptions  to  the 
answer  of  defendants,  and  said  answer  is  taken  as  true.  And 
the  court,  to  make  a  just  and  equitable  distribution  of  the  pro- 
ceeds of  the  sale  of  said  premises,  among  the  creditors  of  said 
Perry  &  Dodds,  having  liens  as  aforesaid  on  said  premises, 
orders  that  said  suit,  and  two  others  pending  against  said  Per- 
ry &  Dodds,  to  wit,  one  in  favor  of  Elijah  Norris  and  John 
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Morris,  and  the  other  in  favor  of  La  Fayette  L.  Goudy,  peti- 
tioners, be  consolidated  with  this  suit;  the  solicitors  of  all  the 
parties  being  present  and  consenting  thereto. 

And  it  appearing  from  the  answer  of  the  defendants  [338] 
to  petition  of  Renfrew  and  Crozier,  that  there  was  due 
and  payable  to  them  from  said  defendants,  November  12, 
1857,  $156.06,  for  work  and  materials  done  and  furnished  on 
the  buildings  of  defendants  on  lot  8,  by  said  Renfrew  &  Cro- 
zier, with  Pomeroy,  since  deceased,  under  contract  with  de- 
fendants, for  which  Renfrew  &  Crozier  are  entitled  to  and 
have  a  lien  under  the  statute,  said  sum  of  $156.06  being  still 
due  and  unpaid,  and  that  there  is  now  due  for  interest  thereon, 
$4.68,  making  $160.74. 

The  decree  then  recites  service  of  process,  and  default  of 
Perry  &  Dodds,  in  case  of  Norris  &  Norris,  an  assessment  by 
jury  of  the  amount  due  them  from  defendants  for  $236.33, 
for  labor  and  materials  furnished  in  erecting  and  repairing 
buildings  on  lot  8  and  south  half  of  lot  5. 

Also  service  and  default  of  defendants  in  case  of  Goudy, 
and  assessment  by  jury  of  the  amount  due  him  at  $308.30,  for 
labor  performed  in  erection  of  distillery  on  south  half  of  lot 
5,  by  contract  with  Perry  &  Dodds. 

It  is  adjudged  by  the  court  that  Norris  &  Norris  have  a 
lien  on  lot  8,  and  south  half  of  lot  5,  and  the  buildings  and 
improvements  thereon,  for  236.33,  and  that  said  Goudy  has  a 
lien  on  south  half  of  lot  5,  for  $308.30.  It  is  ordered  that 
defendants  pay  to  the  several  petitioners  the  amounts  due 
them,  to  wit:  Gates,  Warner,  Chalmers  &  Co.,  $1,407.82;  to 
Raymond  &  Raymond,  $368.78;  to  Thomas  Wallace,  $263.33; 
to  Renfrew  &  Crozier,  $156.06,  with  interest  as  hereinbefore 
set  forth;  and  also  to  Norris  &  Morris,  $236.33,  with  interest 
from  the  date  of  this  decree;  and  to  said  Goudy,  $308.30,  with 
interest  from  the  date  of  this  decree,  within  ninety  days  of 
close  of  the  present  term  of  this  court,  and  also  pay  the  costs 
of  this  suit  Silas  Ramsey,  master  in  chancery  of  Marshall 
county,  is  appointed  special  commissioner,  in  case  of  default 
of  defendants  to  make  said  payments  within  said  ninety  days, 
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to  sell  said  premises  and  improvements,  after  advertising  the 
sale,  as  provided  by  law  in  case  of  sheriff's  sale  of  real  estate 
on  execution,  for  cash ;  that  he  first  sell  lot  8,  with  the  build- 
ings and  improvements  thereon,  for  satisfaction  of  claim  of 
Raymond  &  Son,  also,  of  Renfrew  &  Crozier,  with  interest 
from  November  12,  1857;  also  of  Morris  &  Morris,  with  in- 
terest from  date  of  decree.  That  he  next  offer  for  sale  lot  5, 
with  the  buildings  and  improvements  thereon,  for  satisfaction 
of  the  balance  of  demands  of  said  petitioners,  found  to  be 
due  as  aforesaid.  That  he  pay  out  of  proceeds  of  sale,  cost 
of  advertising  and  sale;  then,  out  of  proceeds  of  lot  8,  that  he 
pay  Raymond  &  Son,  Renfrew  &  Crozier,  and  Morris  &  Nor- 
ris;  and  the  balance,  if  any,  pay  over  to  defendants; 
[339]  and  if  there  be  not  sufficient  proceeds  to  pay  said  de- 
mands in  full,  that  then  the  same  be  paid  pro  rata. 
That  out  of  proceeds  of  sale  of  lot  5,  after  payment  of  costs, 
said  commissioner  pay  in  full,  if  there  be  enough  proceeds,  if 
not,  then  pro  rata,  said  amounts  due  to  Gates,  Warner,  Chal- 
mers &  Fraser,  Thomas  Wallace,  and  L.  L.  Goudy,  and  the 
balance,  if  any  due,  to  Raymond  &  Raymond,  and  Norris  & 
Nor r is,  after  applying  proceeds  of  lot  8,  as  aforesaid. 

It  is  further  ordered,  that  if  proceeds  of  sale  be  not  suffi- 
cient to  pay  the  claims  of  any  of  said  parties,  his  or  their 
judgment  shall  be  credited  the  amounts  received,  and  execu- 
tion issue  in  favor  of  any  party  whose  claim  is  not  satisfied, 
for  the  balance  due,  as  upon  a  judgment  in  debt  or  assumpsit. 

That  the  commissioner  execute  deeds,  to  purchasers,  and 
pay  over  proceeds  to  petitioners,  and  report  proceedings  to  the 
next  term  of  the  court;  and  that  defendants  surrender  posses- 
sion to  the  purchasers  on  demand. 

Decree  filed  November  6,  1858. 

Injunction  writ  was  issued  November  8, 1858,  enjoining  pe- 
titioners, and  Ramsey,  the  commissioner,  from  executing  said 
decree,  and  from  interfering  with  and  molesting  complainants 
in  their  possession  of  the  premises,  till  further  order  of  the 
court.     Returned,  served  on  Ramsey,  Goudy  and  Norris. 

Summons  in  usual  form  to  sheriff  of  Marshall  county,  issued 
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December  22,  1858;  returned,  served  on  Ramsey  and  Goudy; 
other  defendants  not  found;  and  "filed  January  20,  1859. 

January  27,  1859,  motion  to  dissolve  injunction  and  dismiss 
bill,  by  Silas  Ramsey,  defendant,  was  overruled. 

Appeal  allowed. 

The  answer  of  Gates,  Warner,  Chalmers  &  Fraser,  Raymond 
&  Son,  and  Wallace,  to  the  bill,  is  as  follows:  Defendants, 
saving  and  reserving  all  benefit  of  exceptions,  etc.,  say,  that 
they  have  no  knowledge  of  Perry  &  Dodds  applying  to  com- 
plainants for  a  loan  of  money,  and  know  nothing  of  execution 
of  agreement,  marked  Exhibit  A,  and  leave  complainants  to 
their  proof.  Deny  that  W.  L.  Ewing  &  Co.,  during  1857,  and 
up  to  December,  1857,  advanced  to  Perry  &  Dodds  the  sum 
of  $20,000,  in  addition  to  the  sum  of  $7,000.  Deny  all  knowl- 
edge of  the  supplemental  agreement,  marked  C,  and  claim  the 
same  was  made,  if  at  all,  after  the  liens  of  defendants  accrued, 
and  cannot  affect  them. 

Defendants  claim  that  advances,  if  any,  made  by  Ewing  & 
Co.  to  Perry  &  Dodds  after  liens  accrued,  were  made  subject 
to  the  rights  and  liens  of  defendants,  and  that  Ewing  and  Co. 
must  rely  upon  the  covenants  in  trust  deed,  for  their  remedy. 

Deny  that  Perry  &  Dodds  became  insolvent,  or  ceased  to  do 
business  in  December,  1857;  and  deny  that  Perry  & 
Dodds  were  at  that  time  indebted  to  Ewing  &  Co.  [340] 
$30,000,  and  deny  that  such  indebtedness  exceeded 
$13,000,  at  the  time  of  filing  bill  of  complaint.  Say  that  for 
said  indebtedness,  whatever  it  might  be,  Ewing  &  Co.  held 
security,  by  mortgage  or  trust  deed,  on  other  valuable  real 
estate  in  Marshall  county,  worth  more  than  amount  of  the  in- 
debtedness, and  that  prior  to  filing  bill,  Ewing  &  Co.  caused 
said  real  estate  to  be  sold,  and  bid  off  and  held  the  same  as 
security  at  the  time  of  filing  bill. 

Deny  that  Ewing  &  Co.  have  paid  $10,800,  or  any  other 
sum,  to  release  the  premises  described  in  trust  deed,  from 
prior  liens. 

Admit  that  Perry  &  Dodds  did  not  pay  mechanics'  liens  of 
defendants. 
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Deny  that  Clinton  Briggs,  trustee,  by  means  of  any  act  or 
default  of  Perry  &  Dodds,  or  otherwise,  became  entitled  to 
possession  of  premises,  prior  to  the  10th  day  after  March  2, 
1859.       . 

Say  that  the  act  of  trustee,  in  advertising  sale,  November 
15,  1858,  was  not  authorized  by  trust  deed. 

Admit  that  after  making  trust  deed,  Perry  &  Dodds  made 
improvements  on  the  premises,  as  set  forth  in  the  petitions, 
copies  of  which  are  annexed  to  bill. 

Admit  that  none  of  complainants  were  made  parties  to  the 
lien  suits ;  but  defendants  deny  that  they  had  no  notice  there- 
of, or  opportunity  to  defend  their  rights  in  the  premises.  Say 
that  they  knew  of  pendency  of  said  suits  long  before  any  de- 
cree was  rendered,  and  that  according  to  the  statute,  it  was  the 
duty  of  complainants  to  come  in  and  be  made  parties  to  said 
suits,  and  maintain  their  alleged  rights,  but  that  they  neglected 
so  to  do,  and  were  guilty  of  laches  thereby.  Defendants  ask 
the  same  benefit  from  this  objection  as  if  pleaded. 

Admit  rendering  decree,  and  advertising  by  Ramsey,  and 
postponement  of  sale,  as  alleged  in  bill;  but  deny  that  such 
sale,  if  made,  will  be  a  cloud  on  title  of  complainants,  or  pre- 
vent their  trustee  from  selling,  or  will  operate  in  any  way  to 
the  wrong  or  damage  of  Ewing  &  Co. 

Deny  that  possession  of  complainants,  under  said  trust  deed, 
was  lawfully  acquired,  but  say  it  was  acquired  by  collusion 
with  Perry  &  Dodds. 

Admit  that  none  of  the  contracts  of  petitioners  were  made 
until  after  making  and  recording  of  said  trust  deed;  and  admit 
that  said  liens  cannot,  by  law,  take  precedence  of  said  trust 
deed,  as  to  the  land;  but  defendants  claim  that,  by  the  statute, 
no  incumbrance  on  said  land,  created  before  or  after  the  mak- 
ing of  the  contracts  of  these  defendants,  can  or  shall  operate 
upon  the  buildings  on  said  land,  or  on  the  materials  furnished, 
until  the  liens  of  defendants  have  been  satisfied.  That  in  this 
respect  defendants  did  acquire,  under  their  liens,  a  dif- 
[341]  ferent  and  further  right  and  claim  to  said  premises, 
than  they  would  have  acquired  under  a  mortgage  of 
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same  date,  as  the  statute  expressly  gives  them  peculiar  rights 
and  privileges  on  the  buildings,  and   on  materials  furnished. 

Deny  that  the  rights  of  complainants,  under  trust  deed, 
would  be  affected  by  sale  under  decree  in  the  lien  suit,  other- 
wise than  is  provided  by  statute;  inasmuch  as  it  is  provided 
in  said  decree,  that  said  Ramsey  should  only  sell  the  right  and 
interest  of  Perry  &  Dodds  in  the  lands,  at  the  time  of  making 
the  contracts  with  petitioners,  which  was  subsequent  to  making 
and  recording  trust  deed,  and  the  rights  of  all  parties  in  the 
premises,  of  complainants  as  well  as  of  defendants,  are  marked 
out  and  defined  by  the  statute,  in  regard  to  mechanics'  liens. 

Say  that  long  before  said  commissioner  advertised  sale  un 
der  said  decree,  complainants  were  advised  of  all  proceedings 
in  said  lien  suits,  and  that  at  the  time  sale  was  advertised  to 
take  place,  some  of  complainants  were  present,  and  had  op- 
portunity to  protect  their  rights  by  paying  amount  of  the 
liens;  and  when  said  premises  were  advertised  second  time, 
complainants  might  have  protected  themselves  by  purchasing 
for  amount  of  the  liens,  as  it  was  well  known  and  understood 
that  no  one  would  bid  more  than  that  amount  at  said  sale; 
and  the  buildings  were  worth  ten  times  the  amount  of  said 
liens. 

That  defendants  offered  repeatedly  to  complainants,  beforG 
£ling  of  bill,  to  accept  the  amount  decreed  to  be  due  defend- 
ants, and  to  assign  to  complainants  the  decree,  which  com- 
plainants refused  to  do,  but  offered  to  pay  fifty  per  cent,  for  a 
full  discharge  of  the  claims  of  defendants  under  the  decree. 

Defendants  are  advised  by  counsel,  and  believe  that  com- 
plainants have  not  by  their  bill  made  or  stated  such  a  case  as 
in  equity  ought  to  entitle  them  to  the  relief  prayed  for,  or  to 
any  relief;  and  defendants  pray  same  benefit  from  this  ob- 
jection, as  if  they  demurred  to  said  bill. 

Deny  all  combination,  etc. 

Replication  to  answer  filed  May  4,  1859. 

January  term,  A.  D.  1860.  Present,  Hon.  Mark  Bangs, 
Judge  23d  judicial  circuit.     Final  decree: 

On  this  day,  this  cause  coming  on  to  be  heard  upon  the  bill, 

431 


342  OTTAWA, 


Raymond  et  al.  vs.  Ewing  et  al. 


answer  of  defendants,  Philetus  W.  Gates,  Evander  S.  Warner 
Thomas  Chalmers,  Archelaus  G.  Warner,  David  R.  Fraser, 
Benjamin  W.  Raymond,  Charles  P.  Raymond,  and  Thomas 
Wallace,  and  it  appearing  to  the  satisfaction  of  the  court,  that 
all  the  defendants  have  had  due  notice  of  the  pendency  of  this 
cause  more  than  ten  days  before  the  first  day  of  the  present 
term   of  this  court,  and  the  said  John  Renfrew,  Alexander 

Crozier,  Elijah  Norris,  John  Norris,  La  Fayette  L. 
[342]    Goudy,    and  Silas  Ramsey,  being    each   three    times 

solemnly  called,  come  not  to  plead,  answer,  or  demur 
to  said  bill;  it  is,  therefore,  considered  by  the  court  that  said 
bill,  as  to  these  defendants,  be  taken  for  confessed.  And  the 
court  having  heard  the  motion  by  the  defendants,  made  here- 
in, to  dissolve  the  injunction,  and  having  overruled  said  mo- 
tion, proceeded  to  hearing  upon  bill,  answer  and  proofs,  and  be- 
ing fully  advised  in  the  premises,  is  of  opinion  that  Theodore 
Perry  and  Joseph  L.  Dodds  were,  March  2d,  1857,  the  owners 
of  lot  8,  south  half  of  lot  5,  and  south  half  of  north  half  of  lot 
5,  in  block  7,  etc.,  on  which  were  a  flouring  mill  and  other 
improvements,  then  of  the  value  of  $40,000,  and  that  Perry 
&  Dodds  made  to  W.  L.  Ewing  &  Co.,  a  deed  of  trust,  to  se- 
cure a  permanent  loan  of  $7,000,  and  such  further  sums  as  said 
Ewing  &  Co.  might  from  time  to  time  advance,  not  exceeding 
$20,000;  that  in  pursuance  of  the  provisions  of  said  trust 
deed,  and  the  agreements  accompanying  the  same,  for  the 
loan  of  said  money,  as  mentioned  in  said  bill,  said  Ewing  & 
Co.  loaned  and  advanced  to  said  Perry  &  Dodds,  upon  the  se- 
curity of  said  property  in  said  trust  deed,  from  and  before 
April,  1857,  till  October  1857,  inclusive,  $23',301.48.  That 
said  trust  deed  was  filed  for  record  March  6,  1858,  and  Ewing 
&  Co.  took  possession  under  said  trust  deed  on  or  about  Octo- 
ber 1st,  1858,  and  still  retain  possession,  said  Perry  &  Dodds 
having  failed  to  comply  with  all  the  terms  and  conditions  of 
said  trust  deed  and  agreements  by  which  they  forfeited  their 
right  to  possession. 

It  further  appearing  to  the  court,  that  after  the  making  and 
recording  of  said  trust  deed,  said  defendants  (excepting  said 
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Ramsey)  made  certain  contracts  with  said  Perry  &  Dodds  to 
furnish  materials  and  labor  on  said  lots,  which  were  furnished 
after  that  time,  and  between  that  time  and  November,  1857, 
and  that  the  money  due  for  the  work  and  labor  was  due  and 
payable  during  the  year  1857,  and  about  the  time  of  doing 
the  work  and  furnishing  the  materials,  and  within  a  few  days 
thereafter;  that  at  October  term,  1857,  said  defendants  (ex- 
cept Ramsey)  filed  their  petitions  for  mechanics'  liens  on  said 
property,  against  Theodore  Perry  and  Joseph  L.  Dodds;  and 
at  the  May  term,  1858,  Gates,  Warner,  Chalmers  &  Co.,  Ray- 
mond &  Son,  and  Wallace,  obtained  a  decree  for  the  aggre- 
gate sum  of  $2,039.90;  that  Renfrew  &  Crozier,  ISTorris  & 
Norris,  and  Goudy,  at  the  term  last  aforesaid,  obtained  a  de- 
cree for  a  mechanics'  lien  against  said  real  estate  for  the  ag- 
gregate sum  of  $704.37;  that  by  said  decree,  said  Ramsey 
was  appointed  a  commissioner  to  carry  the  same  into  effect, 
and  was  thereby  directed  to  sell  and  convey  said  lots  and  the 
buildings  and  improvements  thereon,  and  apply  the  proceeds 
of  sale  to  payment  of  said  liens,  and  overplus,  if  any,  to 
Perry  &  Dodds;  and  that  the  purchaser  be  invested  [343] 
with  possession  upon  conveyance  to  such  purchaser. 
It  further  appearing  to  the  court  that  the  complainants  wero 
not  made  parties  to  said  petitions  for  mechanics'  liens,  and 
had  no  notice  of  the  prosecution  of  said  lien  suits,  or  of  said 
decrees,  and  that  their  rights  were  not  provided  for  therein, 
and  that  said  trust  deed  was  in  full  force  at  time  of  rendition 
of  said  decrees,  and  that  the  legal  title,  under  and  by  virtue  of 
said  trust  deed,  remains  in  complainants.  The  court  being 
therefore  of  opinion  that  the  decrees  of  said  circuit  court  are 
erroneous,  and  tend  to  the  injury  of  complainants,  and  tend  to 
infringe  upon  their  rights  and  title,  and  that  the  same  should 
not  be  executed  and  enforced  to  the  prejudice  or  as  against  the 
complainants. 

It  is  therefore  ordered,  adjudged  and  decreed  by  the  court, 
that  the  injunction  herein  be  perpetuated,  and  that  defendants, 
their  agents,  etc.,  be  restrained  and  enjoined  from  enforcing 
said  decrees,  and  from  interfering  with  the  rights  and  posses 
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sion  of  complainants  in  and  to  the  said  property.  Ordered 
that  complainants  recover  costs,  etc. 

To  the  rendering  of  which  decree,  defendants  then  and  there 
objected  and  excepted. 

G.  Scoville,  for  plaintiffs  in  error. 

W.  B.  Scates,  for  defendants  in  error. 

Caton,  C.  J.  Ewing  &  Co.  were  not  parties  to  the  lien 
suit,  and  were  not  bound  bj  that  decree.  They  may  contest 
that  decree  in  this  mode. 

"We  are  of  opinion  that  the  circuit  court  should  not  have 
stopped  short  upon  granting  the  injunction  to  restrain  the 
sale  decreed  in  the  mechanic's  lien  suit,  but  it  should  have 
gone  on  and  settled  the  rights  of  the  parties.  The  deed  of 
trust  constituted  a  first  lien  upon  the  premises,  and  improve- 
ments thereon  at  the  time  the  trust  deed  was  recorded ;  but 
the  statute  gives  the  mechanics  and  material  men  liens,  para- 
mount to  the  trust  deed,  upon  the  improvements  made  by 
them  upon  the  premises,  and  the  court  should  have  ascer- 
tained, by  reference  or  otherwise,  the  value  of  these  improve- 
ments as  compared  with  the  whole  value  of  the  premises,  and 
given  to  the  petitioners  in  the  lien  suit  their  due  proportion 
of  the  proceeds  of  the  premises,  according  to  the  provisions  of 
the  statute.  The  petition  in  that  suit  is  not  obnoxious  to  the 
objections  suggested.  It  shows  when  the  money  was  payable, 
and  when  the  contracts  were  made,  from  which  we  can 
[344]  see  that  the  petition  was  filed  in  time.  The  decree 
must  be  reversed  and  the  suit  remanded,  with  direc- 
tions to  the  circuit  court  to  proceed  as  here  suggested. 

Decree  reversed. 
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Silas  Gray  et  al.,  Plaintiffs  in  Error,  vs.  The  People,  De- 
fendants in  Error. 

Error  to  Common  Pleas  of  the  City  of  Aurora. 

1.  The  common  pleas  court  of  Aurora  has  discretion,  in  criminal  cases, 

to  grant  or  deny  a  change  of  venue. 

2.  Although  a  juror  states  he  has  not  formed  and  expressed  any  opinion 

of  the  guilt  or  innocence  of  the  accused,  has  no  bias  or  prejudice,  and 
can  give  him  a  fair  trial,  yet  if  he  declares  that  he  has  read  a  pub- 
lished statement  of  a  house  breaking,  and  that  if  accused  was  one  of 
those  named  in  the  publication,  he  has  an  opinion  of  his  guilt  or  in- 
nocence, not  based  upon  any  hypothesis  of  the  truth  of  the  publica- 
tion, he  is  disqualified. 
S.  A  prisoner  ought  not  to  be  forced  to  encounter  a  preexisting  opinion, 
deliberately  formed,  which  the  juror  believes  to  be  true,  and  which 
the  prisoner  would  be  obliged  to  overcome. 

4.  An  approver  is  known  to  the  law  only  in  capital  offenses. 

5.  An  accomplice  may  be  a  witness. 

Silas  Gray  and  James  Yan  Allen  were  indicted  for  bur- 
glary and  larceny  in  the  court  of  common  pleas  for  the  city  of 
Aurora,  Parks,  Judge,  presiding,  and  were  tried  and  con- 
victed: 

William  H.  Anderson,  called  as  a  juror,  and  examined  by 
prisoner's  counsel,  stated:  "Don't  know  these  defendants; 
have  heard  about  the  burglary  —  have  read  about  it  in  the 
papers;  I  believe  the  report;  there  was  a  house  breaking;  if 
these  defendants  are  the  persons  named  in  the  newspapers,  I 
have  an  opinion  about  their  guilt  or  innocence ;  in  the  papers, 
one  of  the  persons  named  might  have  been  Silas  Gray,  and  if 
it  should  turn  out  that  Silas  Gray  was  one  of  the  defendants, 
I  should  have  an  opinion  as  to  their  guilt  or  innocence."  Ex- 
amined by  the  court,  he  stated:  "I  don't  know  the  defend- 
ants; don't  know  whether  Silas  Gray  is  one  of  the  defendants 
or  not;  I  have  no  opinion  as  regards  the  guilt  or  innocence 
of  the  defendants."  Anderson  was  challenged  by  the  prison- 
ers, but  the  challenge  was  refused,  and  he  was  sworn  as  a 
juror. 
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After  several  witnesses  had  been  examined  for  the  prosecu 
tion,  John  Porter  was  called  for  the  People.  The  prisoners 
objected  to  his  being  sworn.  They  examined  him  on  his  voir 
dire,  and  he  answered  as  follows:  "  I  was  one  of  the  men  who 
committted  the  burglary  in  George  M.  Hadden's  house,  in  the 
night  of  the  11th  March,  A.  D.  1861."  It  was  here 
[345]  admitted  by  the  prosecutor,  that  John  Porter  was  an 
accomplice  to  the  burglary  and  larceny,  and  that  he 
had  been  separately  indicted  by  the  grand  jury  for  the  said 
offense,  but  that  said  John  Porter  had  not  been  arraigned 
upon  said  indictment,  nor  pleaded  to  the  same.  Objection 
was  made  to  his  testifying.     The  objection  was  overruled. 

The  prisoners  were  found  guilty,  and  sued  out  this  suit  of 
error. 

C.  J.  Metzner,  for  plaintiffs  in  error. 

D.  P.  Jones,  State's  Attorney,  for  the  People. 

Breese,  J.  There  is  no  ground  for  the  objection  that  the 
defendants  were  not  furnished  with  a  copy  of  the  indictment, 
and  a  list  of  the  jurors  and  witnesses  previous  to  their  ar- 
raignment. The  record  recites  they  were  so  furnished,  and 
after  a  reasonable  time  for  consideration  and  deliberation, 
their  counsel  consented  to  the  arraignment,  whereupon  the 
plea  of  not  guilty  was  interposed. 

The  defendant  Yan  Allen,  for  himself  and  codefendant, 
then  filed  an  affidavit  for  a  change  of  venue,  setting  forth  the 
facts,  that  the  minds,  not  only  of  the  inhabitants  of  the  city 
of  Aurora,  but  of  the  county  of  Kane  also,  were  so  much  prej- 
udiced against  them  that  they  could  not  expect  a  fair  trial 
in  the  courts  of  either,  and  prayed  a  change  of  venue  to  some 
county  where  the  causes  complained  of  did  not  exist.  The 
affidavit  goes  into  particulars,  and  states  facts  showing  how 
the  minds  of  the  people  of  the  city  and  county  had  been  ope- 
rated upon,  to  prejudice  their  case. 

The  court  overruled  the  motion,  and  this  is  the  first  objec- 
tion. 

The  affidavit  was  made  under  the  general  law,  providing 
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for  a  change  of  venue,  and  states  all  that  is  required  by  that 
law,  as  reasons,  or  grounds  for  a  change.  (Scates'  Comp., 
258.)  Upon  this  application,  a  change  of  venue  was  a  matter 
of  right  to  the  prisoners. 

Section  8  of  the  city  charter  of  Aurora  (Session  Laws,  Pri- 
vate, 1857,  page  393)  has  no  application  to  this  case.  The 
object  of  that  section  is  to  provide  for  a  quasi  change  of 
venue  from  the  court  of  common  pleas  of  the  city  of  Aurora, 
to  the  circuit  court  of  the  county  in  which  that  city  is  situ- 
ate. That  was  not  the  object  of  the  prisoners  in  this  appli- 
cation, the  same  causes  being  alleged  to  exist  in  the  county  as 
in  the  city.  The  general  law,  however,  has  been  changed  by 
the  act  of  February  21,  1861  (Session  Laws  of  1861,  page 
182),  leaving  it  entirely  discretionery  with  the  court  to 
grant  or  deny  a  petition  for  a  change  of  venue.  The  [346] 
second  section  of  that  act  provides  that  such  petition 
shall  be  verified  by  affidavit  of  the  defendant,  as  now  required 
by  law;  and  said  court  shall  hear  said  petition,  and  shall  have 
power  to  grant  or  deny  the  same. 

The  court  having  a  discretion,  and  having  denied  the  peti- 
tion, error  cannot  be  assigned  on  the  decision. 

It  is  objected  that  the  challenge  for  cause  of  a  juror,  Wil- 
liam H.  Anderson,  should  have  been  allowed.  A  critical 
examination  has  satified  us  this  is  a  good  point.  This  juror, 
on  his  examination,  stated  that  he  had  read  about  the  case  in 
the  papers,  that  he  did  not  know  the  defendants,  that  he  be- 
lieved the  reports  that  there  was  a  housebreaking;  if  these 
defendants  are  the  persons  named  in  the  newspapers,  has  an 
opinion  of  their  guilt  or  innocence.  In  the  papers,  one  of 
the  persons  named  may  have  been  Silas  Gray;  and  if  it 
should  turn  out  that  Silas  Gray  was  one  of  the  defendants, 
should  have  an  opinion  as  to  their  guilt  or  innocence;  does 
not  know  that  Silas  Gray  is  one  of  the  defendants,  and  has 
no  opinion  of  the  guilt  or  innocence  of  the  defendants.  This 
juror,  with  others  objected  to,  declared  he  had  not  formed 
and  expressed  any  opinion  of  the  guilt  or  innocence  of  the 
defendants;  that  he  had  no  bias  or  prejudice  upon  his  mind, 
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and  could  give  the  defendants  a  fair  trial,  according  to  the 
law  and  the  evidence.  This  possibly  might  be  so,  but  he  de- 
clared on  his  examination,  that  he  believed  the  statements  in 
the  newspapers  that  there  had  been  a  housebreaking,  and  if 
the  prisoners  were  the  persons  named  in  the  newspapers,  he 
had  an  opinion  of  their  guilt  or  innocence.  He  has  formed 
an  opinion,  if  it  should  turn  out  that  one  of  the  defendants 
was  Silas  Gray.  These  opinions  are  not  hypothetical,  if  the 
newspaper  statements  were  true,  etc.,  but  he  says  he  believed 
those  statements.  This  court  said,  in  the  case  of  Smith  v. 
Eames,  3  Scam.,  80,  if  the  opinion  of  a  juror  is  positive, 
though  founded  on  rumor,  and  not  hypothetical,  he  is  dis- 
qualified; and  this  rule  has  been  adhered  to  in  criminal  cases. 
Gardner  v.  The  People,  id.,  88.  The  prisoner  ought  not  to 
be  forced  to  encounter  a  preexisting  opinion,  deliberately 
formed  on  statements  believed  to  be  true,  and  which  he  would 
be  required  to  remove.  "  Had  the  witness  said  he  neither  be- 
lieved nor  disbelieved  the  statements,  he  would  have  been 
competent. 

Another  objection  is,  that  Porter,  the  principal  witness 
against  the  prisoners,  was  an  approver,  and  therefore  disqual- 
ified. 

Our  criminal  code,  section  17,  declares  that  approvers  shall 
not  be  allowed  to  give  testimony.     (Scates'  Comp.,  377.) 

What  is  meant  by  an  approver?  Who  is  he?  We  must 
look  to  the  common  law  to  ascertain,  as  our  statute  does  not 

define  him. 
[347]  By  the  common  law,  approvement  is  said  to  be  a 
species  of  confession,  and  incident  to  the  arraignment 
of  a  prisoner  indicted  for  treason  or  felony,  who  confesses  the 
fact  before  plea  pleaded,  and  appeals  or  accuses  others,  his 
accomplices,  in  the  same  crime,  in  order  to  obtain  his  own 
pardon.  In  this  case  he  is  called  an  approver,  or  prover,  jpro- 
bator,  and  the  party  appealed  or  accused  is  called  the  appellee. 
Such  approvement  can  only  be  in  capital  offenses,  and  it  is,  as 
it  were,  equivalent  to  an  indictment,  since  the  appellee  is 
equally  called  upon  to  answer  it.  -i  Blackstone's  Com.,  267 
4:58 


APRIL  TERM,  1861.  347 

Gray  et  al.  vs.  People. 

This  course  of  admitting  approvements  has  been  long  dis- 
used, and  is  now  more  a  matter  of  curiosity  than  use,  and  it 
is  strange  that  the  legislature  should  have  turned  their  atten- 
tion to  it.  Porter  was  in  no  sense  an  approver.  He  was  not 
indicted  with  Gray  and  Yan  Allen.  He  was  an  accomplice, 
and,  being  such,  turned  state's  evidence,  no  doubt,  with  the 
hope  of  escaping  a  prosecution.  The  evidence  of  such  per- 
sons is,  in  general,  admissible  against  the  prisoner  on  trial. 
Hawkins,  in  his  Pleas  of  the  Crown,  book  2,  ch.  46,  sec.  94, 
says,  the  rule  is  founded  on  necessity,  since,  if  accomplices 
were  not  admitted,  it  would  frequently  be  impossible  to  con- 
vict the  greatest  offenders.  The  party  that  is  to  be  made  a 
witness  ought  not  to  be  indicted,  for  that  would  weaken  and 
disparage  his  testimony.  He  is  usually  admitted  on  motion 
to  the  court,  and  the  court  considers  not  only  whether  the 
prisoners  can  be  convicted  without  the  evidence  of  the  accom- 
plice, but  also  whether  they  can  be  convicted  with  his  evi- 
dence. So  an  accomplice,  not  joined  in  the  indictment,  is  a 
competent  witness  for  the  prisoner  in  conjunction  with  whom 
he  himself  committed  the  crime. 

It  is  further  objected  that  the  testimony  of  the  accomplice 
was  uncorroborated.  This  is  no  objection.  In  a  case  tried 
before  Justice  Buller,  the  twelve  judges  were  unanimously  of 
opinion  that  an  accomplice  alone  is  a  competent  witness,  and 
that  if  the  jury,  weighing  the  probability  of  his  testimony, 
think  him  worthy  of  belief,  a  conviction  supported  by  such 
testimony  alone  is  perfectly  legal.  Atwood's  Case,  1  Leach, 
£64.  In  Jones'  Case,  2  Camp.,  132,  Lord  Ellenbokough  ob- 
served, "  That  judges  in  their  discretion  will  advise  a  jury  not 
to  believe  an  accomplice  unless  he  is  confirmed,  or  only  in  so 
far  as  he  is  confirmed;  but  if  he  is  believed,  his  testimony  is\ 
unquestionably  sufficient  to  establish  the  facts  he  deposes  to." 
But  if  the  judge  exercises  his  discretionary  power  to  advise, 
he  ought  to  remember  to  tell  the  jury  at  the  same  time,  that 
his  testimony  is  not  to  be  confirmed  in  every  particular, 
but  only  as  to  some  one  fact  or  facts,  the  truth  or  false- 
hood of  which  goes  to  prove  or  disprove  the  offense  charged 
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[348  J  against  the  prisoners.  Addis*  Case,  6  Car.  &  Payne, 
388.  Whether  the  evidence  produced  to  confirm  the 
accomplice  is  satisfactory  or  not,  is  a  question  which  the  jury 
are  to  determine.     1  Phil.  Ev.,  39,  9th  edition. 

We  see  no  error  in  the  ruling  of  the  court  in  disposing  of 
the  instructions,  but  for  the  error  in  deciding  the  juror  An- 
derson to  be  competent,  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


Hugh  Maher,  impleaded  with  Edward  Kelley,  Appellant,  vs. 
Cadwallader  Bull,  Appellee. 

Appeal  from  the  Superior  Court  of  Chicago. 

1.  A  service  of  process  which  states  that  the  party  served  was  informed 

of  the  contents  of  the  writ,  and  that  he  accepted  service,  is  insufficient. 

2.  An  acknowledgment  of  service  in  writing  upon  the  process  might 

estop  the  party  from  denying  the  sufficiency  of  the  service. 

Bull  commenced  an  action  of  covenant  in  the  superior 
court  of  Chicago  against  said  appellants.  Damages  were  laid 
at  $3,000.  Summons  was  issued  and  served  on  the  same  day. 
The  following  is  a  copy  of  the  amended  return  of  service  of 
the  officer,  to  wit: 

"  Served  the  within  writ  on  the  within  named  Hugh  Maher 
by  informing  him  of  the  contents  of  the  within  writ,  and  hf 
accepting  service,  the  12th  of  October,  1860;  the  other  de 
fendant  not  found  in  my  county,  12th  October,  1860. 

"  John  Gray,  Sheriff^. 
"By  George  Anderson,  Deputy" 

A  declaration  was  filed. 

The  default  of  the  appellant  was  taken,  and  the  damage 
were  assessed  by  the  court  without  a  jury,  at  $1,104.10,  and 
judgment  rendered  for  that  amount,  and  costs,  against  appel- 
lant. 
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On  the  21st  day  of  December,  1860,  execution  was  issued 
by  the  court  on  said  judgment  for  said  sum  of  $1,104.10,  and 
$7.85  costs. 

On  the  24th  day  of  December,  1860,  appellant  gave  notice 
to  attorneys  of  appellee  that  he  should,  on  Wednesday,  the 
26th  day  of  December,  1860,  move  said  superior  court  to  set 
aside  said  judgment  and  execution,  and  all  proceedings  there- 
under had,  on  the  following  affidavits,  and  for  the  causes  and 
reasons  therein  set  forth,  to  wit: 

The  affidavit  of  George  Anderson;  also  of  Edward 
Kelley;  also  of  said  appellant,  which  are  severally  in    [349] 
the  words  and  figures  following,  to  wit: 

"  George  Anderson,  being  first  duly  sworn,  on  oath  saith, 
that  for  and  during  the  month  of  October  last  past,  and  up  to 
the  19th  day  of  November  last  past,  he  was  one  of  the  deputy 
sheriffs  of  Cook  county,  Illinois,  duly  qualified  and  acting  as 
such.  This  affiant  further  saith,  that  Hugh  Maher,  one  of  the 
defendants  in  the  above  entitled  suit,  accepted  service  of  the 
summons  in  said  suit  without  reading  the  same  to  him.  Affi- 
ant also  saith,  that  the  said  Hugh  Maher  accepted  service  of 
the  summons  in  said  suit,  for  his  codefendant  Edward  Kel- 
ley,  and  that  said  Maher  told  this  affiant  that  he,  said  Maher, 
and  the  said  Kelley  were  jointly  interested  in  said  suit,  and 
that  this  affiant  need  not  see  said  Kelley  about  the  summons; 
that  said  Maher  further  said,  at  the  time  last  aforesaid,  that 
said  defendants  had  a  good  defense  to  said  suit,  and  would  at- 
tend to  the  same;  that  said  Maher  was  about  starting  to  Spring- 
field at  the  time  this  affiant  served  Said  summons.  This  affiant 
further  saith,  that  he  did  not  serve  said  summons  on  Edward 
Kelley,  but  returned  the  same,  served  as  directed  by  defendant 
Maher.     And  further  saith  not.  George  Anderson." 

Subscribed  and  sworn  to,  etc. 

"Kdward  Kelley,  being  first  duly  sworn,  saith,  that  he  is 
one  of  the  defendants  in  the  above  entitled  suit;  that  he  has 
a  good  defense  of  said  suit  on  the  merits.  This  affiant  further 
saith,  that  he  was  not  served  with  summons  in  said  suit;  that 
he  did  not  employ  counsel  in  the  same;  that  he  had  no  knowl- 
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edge  from  any  person  whatever,  at  any  time,  of  the  pendency 
of  said  suit;  that  the  first  intimation  that  affiant  had  in  rela- 
tion to  said  suit,  or  the  existence  of  the  same,  was  on  the 
twenty-second  day  of  December  instant,  when  the  sheriff  of 
said  county,  by  William  B.  Gray,  his  deputy,  came  to  the  office 
of  this  affiant  with  an  execution  in  favor  of  said  plaintiff  Bull, 
and  against  the  goods  and  chattels  of  this  affiant,  and  his  co- 
defendant  Hugh  Maher.  This  affiant  further  saith,  that  he 
did  not  appear  in  said  suit,  either  in  his  own  proper  person 
nor  by  counsel;  nor  did  he  authorize  any  other  person  so  to 
do  for  him;  nor  did  he  know,  of  his  own  knowledge,  nor  was 
he  informed  by  his  codefendant  Maher,  or  any  other  person 
whatever,  that  there  was  such  a  suit  pending  in  this  or  any 
other  court,  against  this  affiant  and  said  Maher,  until  the  22d 
day  of  December  instant,  as  above  stated;  and  further  saith 
not.  Edward  Kelley." 

Subscribed  and  sworn  to,  etc. 

"  Hugh  Maher,  being  first  duly  sworn,  on  oath,  saith 
[350]  that  he  is  one  of  the  defendants  in  the  above  suit;  that 
he  has  no  recollection  of  George  Anderson,  one  of  the 
deputy  sheriffs  of  Cook,  ever  serving  or  offering  to,  serve  the 
summons  in  the  said  cause,  upon  this  atfiant,  but  affiant  saith 
that  the  said  Anderson  did  serve  other  summons  on  this  affiant 
about  the  time  the  return  of  said  summons  shows  it  to  have 
been  served.  This  affiant  further  saith,  that  he  did  not  know 
of  the  pendency  of  this  suit;  did  not  communicate  the  fact  of 
the  pendency  of  this  suit  to  his  codefendant  Kelley;  did  not 
appear  and  plead  to  the  same,  nor  did  he  in  any  manner  have 
knowledge  of  the  existence  or  pendency  of  the  same  until  the 
22dday  of  December,  1860,  when  for  the  first  time  he  learued 
that  a  judgment  had  been  rendered  for  over  one  thousand  dol- 
lars in  favor  of  said  Bull,  and  against  this  affiant  and  his  co- 
defendant  Kelley.  This  affiant  further  saith,  that  a  suit  in 
chancery  is  now  pending  in  this  court  between  the  same  par- 
ties, relative  to  the  same  subject  matter,  and  that  he  did  not 
believe  that  any  other  suit  was  pending  between  said  Bull  and 
these  defendants,  other  than  the  suit  in  chancery;  and  that  if 
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said  Anderson  said  anything  to  this  affiant  about  a  summons, 
this  affiant  understood  and  supposed  it  to  relate  to  the  suit  in 
chancery,  and  no  other.  This  affiant  further  saith,  that  he  and 
his  codefendant  Kelley,  have  a  good  defense  to  said  suit  on 
the  merits ;  and  believe  that  upon  a  full  hearing  of  the  same, 
a  judgment  will  be  rendered  in  favor  of  the  defendants  in  said 
suit.     And  further  saith  not.  Hugh  Maher." 

Subscribed  and  sworn  to,  etc. 

On  the  28th  day  of  December,  1860,  the  superior  court  set 
aside  said  default  and  execution  as  to  the  said  Kelley,  and  over- 
ruled said  motion  to  set  aside  either  said  default  or  execution 
as  to  said  appellant,  and  said  court  amended  said  judgment  so 
entered  by  default,  so  as  to  stand  and  remain  in  force  against 
said  appellant  alone,  to  which  decision  of  said  court  so  over- 
ruling said  motion,  and  amending  said  judgment  and  execu- 
tion, so  as  to  remain  in  force  only  against  said  appellant,  he, 
the  said  appellant,  then  and  there  excepted  and  prayed  an  ap- 
peal to  the  supreme  court,  which  was  by  said  superior  court 
granted,  on  filing  bond  with  security,  which  was  done. 

Errors  assigned: 

That  the  said  superior  court  erred  in  overruling  the  said  mo- 
tion of  this  appellant  to  set  aside  judgment  and  execution, 
and  permit  this  appellant  to  plead  to  the  merits  of  said  action 
of  covenant. 

That  the  said  superior  court  erred  in  overruling  the  said 
motion  of  this  appellant,  to  set  aside  said  judgment  rendered 
by  default  against  this  appellant  and  said  Kelley,  and  in  ren- 
dering final  judgment  in  said  cause  on  said  motion  against 
this  appellant. 

That  the  judgment  and  proceedings  of  said  superior    [351] 
court  are  erroneous,  and  said  court  erred  in  this :  Said 
court  should  have  set  aside  said  judgment  and  execution  on 
said  motion  as  well  against  this  appellant  as  the  said  Edward 
Kelley. 

That  said  court  erred  in  not  deciding  said  motion  upon  said 
affidavits  in  favor  of  this  appellant,  as  well  as  in  favor  of  said 
Edward  Kelley,  and  erred  in  not  setting  aside  said  default, 
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and  allowing  this  appellant-  to  plead  to  the  merits  in  said 
action. 

That  the  said  court  erred  in  not  rendering  judgment  for  this 
appellant  on  said  motion,  and  granting  instead  of  refusing  said 
motion. 

W.  W,  Drummond,  and  H.  Brackett,  for  appellant. 

E.  Anthony,  for  appellee. 

Caton,  C.  J.  The  service  in  this  case  was  this:  "Served 
the  within  writ  on  the  within  named  Hugh  Maher  by  inform- 
ing him  of  the  contents  of  the  within  writ,  and  he  accepting 
service  the  12th  of  October,  I860."  This  service  was  not  suf- 
ficient. The  statute  requires  the  service  to  be  by  reading  or 
by  copy.  If  he  had  acknowledged  service  in  writing  upon  the 
process,  it  might  have  estopped  him.  to  deny  a  sufficient  ser- 
vice. But  in  this  case  there  was  neither  the  service  required 
by  the  statute  nor  its  full  equivalent.  The  officer  says  he  in- 
formed the  defendant  of  the  contents  of  the  writ;  but  in  this 
he  may  have  misunderstood  the  substance  of  the  writ.  The 
defendant  was  not  bound  to  take  the  understanding  of  the 
officer  of  the  purport  of  the  writ.  If  the  particular  mode  of 
service  required  by  the  statute  can  in  any  case  be  dispensed 
with,  it  can  only  be  where  the  court  can  see  that  the  informa- 
tion conveyed  to  the  defendant  was  quite  as  full  and  beneficial 
as  if  the  service  had  been  in  strict  conformity  to  the  statute. 
The  judgment  below  is  reversed. 

Judgment  reversed. 


The  City  of  Peoria,  Appellant,  vs.  Alvan  Kidder, 
Appellee. 

Appeal  from  Peoria. 

1.  An  assessment  for  opening  a  street  in  the  city  of  Peoria  is  not  a  tax, 
nor  in  such  an  assessment  repugnant  to  the  provisions  of  the  con- 
stitution relative  to  taxation. 
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2.  The  mode  pointed  out  for  raising  assessments  by  the  act  incor-    [352] 
porating  the  city,  to  compensate  for  opening  streets,   is  pro- 
per and  equitable. 

8.  A  party  who  has  redress  at  law,  and  neglects  his  remedy,  cannot  resort 
to  chancery. 

4.  The  city  of  Peoria  has  the  right,  under  its  charter,  to  extend  streets, 
and  make  assessments,  and  a  court  of  equity  will  not  interfere  with 
its  authority. 

Kiddek  filed  his  bill  in  the  Peoria  circuit  court  for  an  in- 
junction to  restrain  the  city  from  collecting  an  assessment 
made  upon  a  certain  lot  in  Peoria,  to  pay  damages  occasioned 
by  opening  a  street. 

The  bill  states  that  the  city  was  incorporated  on  the  2d  De- 
cember, 1844,  by  a  special  act.  That  on  the  12th  February, 
1855,  the  charter  was  amended,  and  a  law  passed  providing  for 
the  opening  streets,  etc.,  in  the  city;  which  act  is  substantially 
set  out  in  the  bill. 

Section  1.  That  the  city  council  of  the  city  of  Peoria  shall 
have  power  to  open,  lay  out,  alter,  abolish,  widen,  extend, 
straighten,  establish,  grade,  pave  and  name,  or  otherwise  im- 
prove or  keep  in  repair  public  squares  or  grounds,  streets, 
avenues,  lanes,  alleys,  or  highways,  within  the  corporate  limits 
of  the  city  of  Peoria. 

Section  3.  Whenever,  in  the  opinion  of  the  city  council  of 
the  city  of  Peoria,  it  shall  be  necessary  to  take  private  prop- 
erty for  opening,  laying  out,  altering,  widening,  extending, 
straightening,  or  establishing,  any  public  square  or  grounds, 
streets,  avenues,  lanes,  alleys,  highways,  public  wharves,  docks, 
slips,  or  landing  places,  within  the  limits  of  said  city,  the  cor- 
poration shall  make  a  just  compensation  therefor  to  the  per- 
son or  persons  whose  property  is  proposed  to  be  taken;  and  if 
the  amount  of  such  compensation  cannot  be  agreed  upon,  the 
mayor  of  said  city  shall  file  with  the  judge  of  the  county  court 
of  Peoria  county  a  petition  praying  for  the  appointment  of 
three  disinterested  freeholders  of  said  city,  as  commissioners 
to  estimate  and  assess  the  amount  of  such  compensation. 

Section  4.  On  the  filing  of  said  petition  with  the  county 
judge  of  said  county,  it  shall  be  his  duty  to  appoint  three 
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commissioners,  as  aforesaid,  to  ascertain  and  assess  the  dam- 
ages and  recompense  due  the  owners  of  such  land,  respectively 
and  at  the  same  time  to  determine  what  persons  will  be  ben- 
efited, in  proportion,  as  nearly  as  may  be,  to  the  benefits  re- 
sulting to  each. 

Section  5.  The  commissioners  shall  be  sworn  faithfully  to 
execute  their  duty,  according  to  the  best  of  their  ability, 
before  entering  on  their  duties.  They  shall  give  notice  to  the 
persons  interested,  of  the  time  and  place  of  their  meeting,  for 
the  purpose  of  viewing  the  premises,  and  making  their 
assessment,  at  least  five  days  before  the  time  of  such 
[353]  meeting,  by  publishing  the  same  in  the  newspaper 
selected  by  the  city  council  for  publishing  their  ordi- 
nances and  proceedings  for  the  time  being.  Said  commis- 
sioners shall  view  the  premises,  and,  in  their  discretion,  re- 
ceive any  legal  evidence,  and  may,  if  necessary,  adjourn  from 
day  to  day. 

Section  6.  The  commissioners  shall  thereupon  proceed  to 
make  their  assessment,  and  determine  and  appraise  to  the 
owner  or  owners  the  value  of  the  real  estate  appropriated  for 
the  improvement  and  the  injury  arising  to  them,  respectively, 
from  the  condemnation  thereof,  which  shall  be  awarded  to 
such  owners,  respectively,  as  damages,  after  making  due  al- 
lowance therefrom  for  any  benefit  which  such  owners  may 
respectively  derive  from  such  improvement. 

Section  7.  If  the  damage  to  any  person  be  greater  than 
the  benefits  received,  or  if  the  benefit  be  greater  than  the 
damage,  in  either  case  the  commissioners  shall  strike  a  bal- 
ance and  carry  the  difference  forward  to  another  column,  so 
that  the  assessment  may  show  what  amount  is  to  be  received 
or  paid  by  such  owners,  respectively;  and  the  difference  only 
shall,  in  any  case,  be  collected  of  them  or  paid  to  them. 

Section  8.  If  the  land  and  buildings  belong  to  different 
persons,  or  if  the  land  be  subject  to  lease  or  mortgage,  the  in- 
jury done  such  persons,  respectively,  may  be  awarded  to  them 
by  the  commissioners,  less  the  benefits  resulting  to  them,  re- 
spectively, from  the  improvement. 
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Section  9.  Having  ascertained  the  damages  and  expenses 
of  such  improvement,  as  aforesaid,  the  commissioners  shall, 
thereupon,  apportion  and  assess  the  same,  together  with  the 
costs  of  proceedings,  upon  the  real  estate  by  them  deemed 
benefited,  in  proportion  to  the  benefits  resulting  thereto  from 
the  improvements,  as  nearly  as  may  be,  and  shall  describe  the 
real  estate  upon  which  their  assessments  may  be  made.  When 
completed,  the  commissioners  shall  sign  and  return  the  same 
to  the  said  county  judge  within  thirty  days  of  their  appoint- 
ment. 

Section  10.  The  clerk  of  said  county  court  shall  give  ten 
days'  notice  in  the  newspaper,  as  aforesaid,  that  such  assess- 
ments have  been  returned,  and  on  a  day  to  be  specified  therein, 
will  be  confirmed  by  the  said  county  court,  unless  objections 
to  the  same  are  made  by  some  person  interested.  Objections 
may  be  heard  before  the  county  court,  and  the  hearing  may 
be  adjourned  from  day  to  day.  The  court  shall  have  power, 
in  its  discretion,  to  confirm  or  annul  the  assessment  or  refer 
the  same  back  to  commissioners.  If  annulled,  all  the  pro- 
ceedings shall  be  void;  if  confirmed,  a  judgment  shall  be  ren- 
dered against  the  property  or  lands  benefited  in  favor  of  the 
city  of  Peoria,  and  an  order  of  confirmation  shall  be 
entered  on  the  records  of  said  court,  directing  an  exe-  [354] 
cution  to  issue  to  the  sheriff  of  said  court,  commanding 
him  to  levy  upon  and  sell  the  said  property  so  benefited,  and 
against  which  said  judgment  may  be  rendered;  and  said 
sheriff  shall  proceed  to  advertise  and  sell  the  same,  as  upon 
executions  at  law. 

Section  11.  If  said  report  or  assessment  be  referred  back 
to  the  same  or  other  commissioners,  they  shall  proceed  to 
make  their  assessments  and  return  the  same  in  like  manner, 
and  give  like  notices,  as  herein  required  in  relation  to  the 
first;  and  all  parties  in  interest  shall  have  the  like  notices  and 
rights,  and  the  said  court  shall  perform  like  duties  and  have 
like  powers  in  relation  to  any  subsequent  determination  as  are 
herein  given  in  relation  to  the  first. 

Section  12.     The  said  county  court  shall  have  power  to  ro- 

447 


355  OTTAWA, 


City  of  Peoria  vs.  Kidder. 


move  commissioners,  and,  from  time  to  time,  appoint  others  in 
the  place  of  such  as  may  be  removed,  refuse,  neglect  or  be 
unable,  from  any  cause,  to  serve. 

Section  IT.  The  said  city  council  shall  have  power  to  pro- 
vide, by  ordinance  or  resolution,  for  the  compensation  or  fees 
of  said  judge,  clerk  and  commissioners,  and  for  the  survey  and 
plat  of  such  improvement,  and  to  prescribe  the  form  of  any 
notice,  petition,  judgment,  execution  or  other  proceeding  in 
their  judgment  necessary  and  proper  to  perfect  the  making  of 
any  such  improvement. 

The  bill  further  states  that,  on  the  30th  day  of  October,  A. 
D.  1855,  the  city  council  passed  an  ordinance  providing  for 
the  appropriation  of  private  property  for  public  use.  This 
ordinance  is  also  set  out  in  the  bill,  as  also  the  form  of  peti- 
tion, the  form  of  appointment  of  commissioners  who  are  to 
make  the  assessments,  the  form  of  oath  to  be  administered  to 
them,  the  forms  of  the  notices  to  be  given,  their  report,  etc. 

The  bill  alleges  that  the  9th  section  of  the  amendatory  act 
is  repugnant  to  the  constitution  of  the  state  of  Illinois,  in 
providing  a  way  of  levying  and  assessing  taxes  in  conflict 
therewith. 

That  complainant  was,  on  the  1st  day  of  August,  1859,  and 
still  is,  owner  of  seventy -two  feet  front  on  "Washington  street 
by  eighty-five  and  a  half  feet  deep,  part  of  lot  4,  in  block  2, 
in  Peoria.  That  on  the  8th  of  August,  1859,  the  mayor  filed 
his  petition  with  the  judge  of  the  county  court  of  Peoria 
county,  praying  for  the  appointment  of  commissioners  to 
assess  compensation,  etc.,  to  owners  of  real  estate,  for  opening 
Washington  street  from  North  Fayette  street  through  Mills' 
Addition  to  Washington  street  in  Morton,  Yoris  and  Lavill's 
Addition  to  Peoria,  etc. 

That  on  the  15th  of  August,  1859,  Sidney  Pulsifer,  Lewis 
Keyon  and  G.  L.  Pyors  were  appointed  commissioners, 
[355]    and  duly  notified  of  their  appointment.     The  commis- 
sioners reported  on  the  3d  of  October,  1859,  which  re- 
port was  rejected  by  the  court,  and  the  matter  was  referred 
back  to  the  same  commissioners. 
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That  on  the  12th  day  of  October,  1859,  the  commissioners 
published  a  notice  that  they  would  meet  on  the  19th  of  Octo- 
ber, 1859,  to  make  the  assessments,  etc. 

That  complainant's  lot  does  not  lie  within  a  quarter  of  a 
mile  of  the  portion  of  the  street  proposed  to  be  opened. 

That  complainant  had  no  notice  other  than  the  published 
notice  aforesaid,  that  he  or  his  lot  assessed  is  included  within 
the  terms  of  the  notice. 

The  commissioners  filed  their  report  on  the  11th  of  Novem- 
ber, 1859. 

That  on  the  12th  of  November,  1859,  the  clerk  of  the  court 
published  a  notice,  that  said  report  was  filed,  and  that  the  same 
would  be  confirmed  on  the  28th  of  November,  1859,  unless 
objections  were  made.     Copy  filed. 

That  on  the  30"th  of  November,  1859,  the  commissioners' 
report  was  approved,  and  judgment  entered  against  complain- 
ant's lot,  he  being  the  owner  of  one-half  only,  for  $225  and 
costs. 

That  not  having  had  any  notice  he  did  not  appear,  or  defend 
against  said  judgment,  that  all  the  proceedings  were  had,  and 
judgment  rendered  in  said  court  without  his  knowledge,  and 
that  said  judgment  was  rendered  without  authority. 

That  the  assessment  and  judgment  against  said  lot  is  unjust 
and  oppressive,  and  the  benefits  are  not  assessed  in  a  uniform 
manner. 

That  the  commissioners  assessed  his  damages  $100,  and  ben- 
efits $325.  That  other  lots  are  benefited  as  much  as  his  which 
are  not  assessed  at  all,  and  that  the  assessments  are  not  uni- 
form, and  that  his  lot  is  not  benefited  to  the  amount  of  the 
judgment.  That  the  costs  are  also  excessive '  and  illegally 
charged. 

That  execution  has  been  issued  to  collect  said  judgment, 
which  has  been  delivered  to  John  Bryner,  sheriff,  who  has 
levied  the  same  upon  said  lot,  and  threatens  to  sell  the  same; 
that  a  sale  would  cloud  complainant's  title.  That  the  judg- 
ment is  void  or  voidable,  etc. 
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Prayer,  that  the  judgment  and  proceedings  may  be  set  aside, 
and  for  a  perpetual  injunction,  etc. 

The  defendant,  by  his  answer,  admits  the  passage  of  the  acts 
of  February  12,  1855,  and  December  2,  1 844,  and  the  passage 
of  the  ordinance,  before  set  out,  of  the  30th  of  October,  1855. 
Denies  that  any  portion  of  the  law  is  repugnant  to 
[356]  the  constitution  of  the  state.  Admits  that  complain- 
ant is  owner  of  the  lots,  that  the  commissioners  were 
appointed  and  made  their  report  as  stated  in  the  bill.  De- 
fendant also  admits  that  the  notices  were  given  as  stated  in 
complainant's  bill.  It  can  neither  admit  or  deny  the  statement 
that  the  complainant  had  no  other  notice  than  as  charged  in 
the  bill  of  the  proceedings,  and  insists  that  the  notices  set 
forth  as  exhibits  are  sufficient  and  legal  notices. 

It  admits  the  rendition  of  the  judgment,  the  issuing  of  ex- 
ecution as  charged,  but  denies  that  any  illegal  costs  are  charged. 
It  also  states  that  the  assessments  were  as  uniform  and  equit- 
able as  the  nature  of  the  case  and  the  circumstances  of  the 
parties  would  permit,  and  that  complainant's  lot  is  benefited 
to  the  full  amount  and  value  of  the  judgment  rendered  against 
his  said  lot. 

,  Defendant  further  states,  that  the  records  and  exhibits  of 
the  county  court,  filed  September  4,  1850,  are  a  complete  and 
perfect  record  and  history  of  the  proceedings  of  the  city  in 
opening  said  street,  in  complainant's  bill  mentioned,  and  they 
refer  to  said  records,  and  make  the  whole  a  part  of  their  an- 
swer in  the  cause,  submitting  and  insisting  that  all  the  pro- 
ceedings are  had  and  done  pursuant  to  law  and  the  ordinances 
of  the  city.  They  admit  that  complainant's  lot  is  some  dis- 
tance from  that  portion  of  Washington  street  sought  to  be 
opened,  but  insist  that  the  same  is  on  Washington  street,  of 
which  the  part  sought  to  be  opened  forms  a  continuous  por- 
tion, and  that  complainant's  lot  will  be  greatly  benefited  by 
opening  said  street,  and  that  all  the  lots  along  said  Washing- 
ton street,  between  complainant's  lot  and  the  street  sought  to 
be  opened,  are  also  assessed  in  prooortion  to  the  benefits  ac- 
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cruing  to  each ;  as  will  appear  by  the  commissioners'  report. 
Complainant  filed  a  replication. 

The  only  evidence,  other  than  the  exhibits  aforesaid,  taken 
in  the  case,  consists  of  the  testimony  of  Jacob  Darst  and 
Wm.  M.  Dodge,  who  state  that  they  are  familiar  with  the 
complainant's  lot,  and  that  the  lots  on  the  opposite  side  of 
Main  street,  being  also  on  Washington  street,  and  which  are 
not  assessed  for  opening  the  street  in  question,  would  be 
equally  benefited  with  complainant's  lot  in  the  opening  of 
said  street. 

The  court  made  the  injunction  perpetual. 

The  errors  assigned  are,  the  rendering  a  decree  for  a  per- 
petual injunction,  and  not  dismissing  complainant's  bill. 

J¥.  H.  Purple,  for  appellant. 

Manning  <&  Merriman,  for  appellee. 

"Walker,  J.  The  first  objection  urged  is  that  the  [357] 
law  authorizing  the  city  to  levy  an  assessment,  to  make 
compensation  for  injury  sustained  by  opening  a  street,  is  re- 
pugnant to  our  constitution.  The  provisions  of  that  instru- 
ment, which  declare  and  regulate  the  taxing  power,  are  refer- 
red to  as  sustaining  this  position.  In  answer  to  the  objection, 
it  is  enough  to  say,  that  it  is  the  established  doctrine  of  this 
court,  that  assessments  of  this  character  are  not  taxes.  It  is 
not,  therefore,  embraced  in  or  regulated  by  the  provision^  of 
the  constitution,  to  which  reference  has  been  made.  The  con- 
stitution has  provided  that  private  property  shall  not  be  ap- 
propriated to  public  use,  without  just  compensation  being 
made  to  the  owner.  Under  this  provision,  when  it  becomes 
necessary  to  appropriate  private  property  to  public  use,  by  the 
opening,  widening,  or  extension  of  a  street  in  a  town  or  city, 
the  owner  whose  property  is  thus  appropriated  must  have  just 
compensation  made  to  him,  by  the  public  at  large,  by  the  city, 
or  by  the  persons  deriving  a  pecuniary  benefit  from  the  im- 
provement. That  the  legislature  may  require  compensation, 
to  be  made  in  either  of  these  modes,  we  conceive  there  can  be 
no  question. 
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Where  an  improvement  of  this  character  is  made,  the  ad- 
jacent real  estate  is  thereby  enhanced  in  value,  unless  it  be 
the  portions  through  or  over  which  the  street  passes,  which 
may  sustain  injury,  for  which  the  owners  must  be  compensat- 
ed. There  can,  it  seems  to  us,  be  no  more  just  and  reasonable 
mode  of  making  this  compensation  than  that  which  the  legis- 
lature has  adopted,  by  assessing  it  upon  those  who  receive  a 
direct  benefit  from  the  improvement,  in  the  enhanced  value 
of  their  real  estate,  over  and  above  any  injury  they  may  there- 
by sustain.  And  to  ascertain  and  fix  the  amount  that  each 
person  deriving  benefit  by  the  improvement  shall  contribute, 
to  compensate  for  the  loss  sustained  by  those  who  are  injured, 
a  disinterested  tribunal  is  required  to  appoint  competent  and 
disinterested  persons,  who,  under  oath,  ascertain  and  report, 
both  the  amount  of  the  injury  sustained  and  the  benefit  de- 
rived by  each  person.  This  is  fair,  just,  and  in  all  respects 
reasonable. 

The  right  of  all  parties  not  to  be  burthened  with  an  undue 
proportion  of  the  expenses  is  secured  by  the  act.  If  dissatis- 
fied with  the  assessment,  any  person  feeling  himself  injured, 
may  attend  and  show  the  fact,  and  prevent  a  confirmation  of 
the  commissioners'  report,  and  if  dissatisfied  with  the  action 
of  the  court,  he  may  appeal  or  prosecute  error  to  this  court, 
to  reverse  the  order  of  confirmation,  and  judgment  on  the  as- 
sessment. ( Scates'  Comp.,  1226,  sec.  3.)  This  affords  all 
parties  ample  means  of  being  fully  heard,  and  of  having  any 
error  corrected.  The  law  also  requires  a  notice  to  be 
[358]  given  of  the  time  and  place  of  assessment,  when  and 
where  all  parties  in  interest  may  appear  and  be  heard 
before  the  commissioners.  Again,  a  further  notice  is  required 
of  the  time  and  court  at  which  application  will  be  made  for  a 
confirmation,  and  judgment  on  the  assessment.  If  the  latter 
of  these  notices  is  not  given,  the  judgment  will  be  void  for 
want  of  jurisdiction  in  the  court  to  act,  and  a  sale  under  such 
a  judgment  will  confer  no  title  to  real  estate. 

It  is  a  rule  of  uniform  application,  that  where  a  party  has  a 
complete  remedy  at  law,  and,  having  the  opportunity,  slum- 
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bers  upon  his  right,  and  fails  to  insist  upon  it,  a  court  of 
equity  will  not  afford  relief.  In  this  case,  defendant  in  error, 
on  the  application  for  judgment  of  confirmation,  and  for  a 
sale  of  his  property,  in  the  court  below,  interposed  no  defense, 
but  permitted  judgment  to  be  rendered  against  him  by  de- 
fault. He  having  had  the  notice  required  by  the  statute,  and 
failing  to  appear  and  interpose  his  defense,  which  could  have 
been  made  on  that  trial,  cannot  be  heard  to  insist  upon  it  in  a 
court  of  equity.  His  defense,  if  he  had  any,  was  cognizable 
in  a  court  of  law,  and  having  had  an  opportunity  to  interpose 
it  in  that  forum,  equity  has  no  power  to  afford  relief. 

The  city  had  the  right  under  their  charter  to  extend  the 
street,  to  have  the  benefits  and  damages  assessed,  and  this 
property  was  liable  to  the  burthen.  And  this  proceeding  is 
so  far  in  the  nature  of  a  tax,  that  when  those  facts  exist,  a 
court  of  equity  will  not  interpose  to  restrain  the  collection  of 
such  an  assessment.  McBride  v.  The  City  of  Chicago^  22 
111.  574.  The  decree  of  the  court  below  must,  therefore,  be 
reversed,  and  the  bill  dismissed. 

Decree  reversed. 


Alvah  Fuller,  Plaintiff  in  Error,  vs.  Nathaniel  Paige,  De- 
fendant in  Error. 

Error  to  Kane. 

1.  If  a  person  purchase  chattels  with  a  knowledge  that  they  are  mort- 

gaged, with  an  intent  to  cheat,  the  sale  is  void. 

2.  As  between  the  parties  to  it,  a  chattel  mortgage  is  good  without  being 

recorded. 
-3.  Where  one  mixes  up  his  own  goods  with  those  of  another  which  are 
mortgaged,  and  refuses  to  'separate  the  goods,  if  the  mortgagee  takes 
the  goods  confounded  with  his  own,  he  will  not  be  a  trespasser. 

This  was  an  action  of  trespass,  commenced  by  Fuller 
against  Paige,  in  Aurora  common  pleas  court,  and  taken,  by 
change  of  venue,  to  the  Kane  circuit  court. 
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[359]  The  declaration  was  in  trespass  in  the  usual  form, 
for  taking  and  carrying  away  goods  and  chattels  of  the 
plaintiff,  consisting  of  a  lot  of  drugs  and  medicines.  There 
was  a  trial  by  jury,  and  a  verdict  for  the  defendant. 

One  Myers  mortgaged  the  goods  in  controversy  to  Paige, 
Myers  attending  the  store  as  a  clerk.  Myers  sold  the  goods 
to  Fuller,  who  was  fully  informed  of  the  mortgage  from 
Myers  to  Paige.  Fuller  stated  that  he  knew  of  the  existence  of 
the  mortgage  at  the  time  of  the  purchase,  but  that  it  was  good 
for  nothing,  inasmuch  as  it  had  not  been  recorded.  The  consid- 
eration from  Fuller  to  Myers  was  a  preemption  claim  in  Kansas, 
and  a  bond  for  a  tract  of  land  in  Michigan.  Myers  stated 
that  the  sale  to  Fuller  was  to  get  property  with  which  to  pay 
his  debts.  The  goods,  when  mortgaged  to  Paige,  were  ap- 
praised at  $1,000.  Fuller,  after  his  purchase  from  Myers, 
added  a  small  stock  to  the  drugs,  and  carried  on  business. 
When  requested  by  Paige  to  select  the  goods  so  added  by  him 
to  the  stock  derived  from  Myers,  he  refused  to  do  so,  and 
Paige  took  the  entire  stock  as  mortgaged,  together  with  such 
as  Fuller  had  added  to  it.  The  mortgage  described  the  goods 
secured  by  it. 

Glover ',  Cook  dh  Campbell,  for  plaintiff  in  error. 

Hoyne,  Miller  &  Lewis,  for  defendant  in  error. 

Breese,  J.  In  this  case  the  court  below  instructed  the  jury, 
in  substance,  that  if  the  appellant,  then  plaintiff,  purchased 
the  goods  described  in  the  declaration,  with  a  full  knowledge 
of  the  mortgage  to  the  defendant,  and  with  the  intent  to  cheat 
and  defraud  him  of  his  lien,  the  sale  was  void,  as  to  the  mort- 
gagee. 

This  we  hold  to  be  the  law.  The  mortgage  was  good,  as 
against  Myers,  the  mortgagor,  without  being  recorded.  If 
then,  the  appellant  purchased  the  goods  of  Myers  with  .the 
knowledge  of  the  mortgage,  and  for  the  purpose  and  with  the 
intent  to  enable  Myers  to  put  the  money  in  his  own  pocket, 
and  cheat  the  mortgagee,  that  was  such  a  fraud  in  fact  as  to 
avoid  the  sale  to  appellant.  It  cannot  be  tolerated,  that  a  party 
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thus  acting,  should  be  permitted  to  enjoy  the  fruits  of  such 
conduct. 

We  do  not  say,  that  the  mere  knowledge  of  the  existence  of 
a  mortgage  unrecorded  would  make  the  purchase  from  the 
mortgagor  a  fraud  in  law,  where  there  is  no  intent  manifested 
by  such  purchaser,  to  commit  a  fraud  in  fact  by  enabling  the 
mortgagor  to  pocket  the  avails,  and  so  cheat  the  mortgagee. 

When  a  purchase  from  a  mortgagor  is  bona  fide,  and  with- 
out any  intent  to  cheat,  the  case  might  be  different. 
Here  the  facts  show  a  contrivance  and  a  design  by  the  [360] 
appellant,  knowing  of  the  existence  of  the  mortgage  in 
collusion  with  the  mortgagor  to  cheat  the  mortgagee.  The 
parties  cannot  receive  our  aid  in  furtherence  of  such  inten- 
tion, nor  do  we  think  the  law  requires  it.  Good  faith  and 
absence  of  fraudulent  intent  must  characterize  all  contracts. 

Upon  the  other  point,  the  appellant  had  mixed  up  his  own 
goods  with  the  goods  mortgaged,  and  he  was  notified  to  select 
his,  and  take  them  away,  which  he  refused  to  do.  The  appel- 
lee had  a  right  to  take  his  own  goods,  and  if  he  took  some, 
not  his  property,  they  being  so  confounded  with  his  own  that 
he  could  not  distinguish  them,  it  would  be  fraud  to  charge 
him  in  tresspass,  however  he  might  be  liable  in  trover.  On 
the  whole  case,  we  think  justice  is  with  the  appellee,  and  we 
accordingly  affirm  the  judgment. 

Judgment  affirmed. 


The  Great  Western  Insurance  Company,  Plaintiff  in  Er- 
ror, vs.  Nicholas  Staaden,  Defendant  in  Error. 

Error  to  Cook. 


Where  the  preliminary  notice  and  proofs  under  a  policy  of  insurance, 
when  presented  to  the  rejjresentative  of  an  insurance  company,  are 
received  without  objection,  and  remain  in  his  possession  for  several 
weeka  without  notifying  the  insured  that  a  formal  defect  will  he 
availed  of,  it  will  be  held  that  such  objections  have  been  waived  by 
the  insurers. 
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2.  If  the  certificate  required  from  the  nearest  notary  is  given    to    C. 

Staaden  when  the  policy  is  to  Nicholas  Staaden,  it  will  be  fatal  unless 
the  mistake  shall  be  cured  by  proper  averments. 

3.  The  want  of  a  seal  to  such  a  certificate  will  probably  be  cured  by  & 

verdict. 

There  was  a  judgment  for  the  plaintiff  in  the  circuit  court 
for  $1,500  debt,  and  $145.50  for  damages. 
The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 
A.   W.  Wmdett,  for  plaintiff  in  error . 
Monroe  <&  Spencer,  for  defendant  in  error. 

Bkeese,  J.  The  question  presented  by  this  record  is  one 
of  importance,  not  only  to  insurance  companies, but  to  the  in- 
sured, who  are  now  a  numerous  class  in  this  state,  and  ought 
to  be  advised  of  their  obligations  under  a  policy  like  the  one 
before  us.  This  policy,  we  believe,  does  not  differ  essentially 
in  the  conditions  mutually  imposed,  in  regard  to  losses  by 
fire,  from  those  of  other  insurance  companies  in  this  state,  and 

elsewhere. 
[361]  Considering  the  vast  number  of  frauds  to  which  in- 
surance companies  are  exposed,  it  is  not  surprising  they 
should  take  all  reasonable  precautions  to  protect  themselves 
against  them,  and  for  that  purpose,  advertise  the  public  of  the 
terms  on  which  they  will  enter  into  a  contract  of  insurance. 
Those  terms  are  scanned,  and  if  satisfactory,  parties  will  con- 
tract, well  knowing  they  are  to  be  bound  by  them  if  not 
waived.  This  company  adopted  the  precaution  contained  in 
the  ninth  clause  of  the  policy,  and  on  which  this  controversy 
arises.     It  is  as  follows  : 

"  IX.  Persons  sustaining  loss  or  damage  by  fire  are  forth- 
with to  give  notice  thereof  in  Writing  to  the  company,  and  as 
soon  after  as  possible,  they  shall  deliver  to  the  actuary  as  par- 
ticular an  account  of  their  loss  and  damage  as  the  nature  of 
the  case  will  admit,  signed  with  their  own  hands,  and  they 
shall  accompany  the  same  with  their  oath  or  affirmation,  de- 
claring the  said  account  to  be  true  and  just;  showing  also 
whether  any  and  what  other  insurance  has  been  made  on  the 
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same  property,  giving  a  copy  of  the  written  portion  of  the  pol- 
icy of  each  company,  what  was  the  whole  cash  value  of  the 
subject  insured,  what  was  the  interest  therein,  in  what  general 
manner  (as  to  trade,  manufactory,  merchandise,  or  otherwise) 
the  building  insured,  or  containing  the  subject  insured,  and 
the  several  parts  thereof,  were  occupied  at  the  time  of  the  loss, 
and  who  were  the  occupants  of  such  building,  and  when  and 
how  the  fire  originated,  so  far  as  they  know  or  believe,  and 
whether  or  not  the  risk  had  been  increased  since  insurance  by 
any  means  whatever  in  the  control  of  the  insured  or  other- 
wise. They  shall  also  produce  a  certificate  under  the  hand 
and  seal' of  a  magistrate,  or  notary  public  (most  contiguous  to 
the  place  of  the  fire,  and  not  concerned  in  the  loss  as  a  creditor 
or  otherwise,  or  related  to  the  insured  or  sufferers),  stating 
that  he  has  examined  the  circumstances  attending  the  fire,  loss 
or  damage  alleged,  and  that  he  is  acquainted  with  the  charac- 
ter and  circumstances  of  the  insured  or  claimant,  and  that  he 
verily  believes  that  he,  she  or  they  have,  by  misfortune,  and 
without  fraud  or  evil  practice,  sustained  loss  or  damage  on 
the  subject  insured,  to  the  amount  which  such  magistrate  or 
notary  public  shall  certify.  A  copy  of  the  written  portion  of 
the  policy  shall  be  given  in  the  affidavit  of  the  claimant." 

In  the  declaration  on  this  policy,  the  plaintiff  averred  that 
forthwith,  after  said  loss,  etc.,  he  gave  notice  in  writing  to 
said  company,  and  as  soon  as  possible,  viz.,  July  12,  1858,  de- 
livered to  the  actuary  of  said  company,  as  particular  an  ac- 
count of  said  loss  and  damage  as  the  nature  of  the  case  would 
admit,  signed  with  his  own  hand,  accompanied  with  his  affi- 
davit, declaring  said  account  to  be  true  and  just,  and 
showing  whether  any  and  what  other  insurance  had  [362] 
been  made  on  said  property,  giving  a  copy  of  the  writ- 
ten portion  of  said  policy ;  what  was  the  whole  cash  value  of 
said  property;  what  was  plaintiff's  interest  therein;  in  what 
general  manner  said  insured  building,  and  the  several  parts 
thereof,  were  occupied  at  the  time  of  said  loss ;  who  were  the 
occupants  thereof;  when  and  how  the  fire  originated,  so  far  as 
he  knew  or  believed;  and  whether  or  not  the  risk  had  been 
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increased  since  insurance,  by  any  means  whatever,  in  plaintiff's 
control  or  otherwise. 

Plaintiff  avers,  that  after  said  fire,  as  soon  as  possible,  to 
wit,  July  6,  1858,  he  furnished  defendants  with  a  certificate  of 
"Win.  H.  Stickney,  a  magistrate  then  and  there  living,  and 
doing  business  in  Chicago,  very  contiguous  to  the  place  of  said 
fire,  and  who  was  also,  then  and  there,  a  notary  public,  whose 
office  was  more  contiguous  to  said  fire  than  that  of  any  other 
notary,  and  who  was  not  concerned  in  said  loss,  or  a  creditor, 
or  otherwise,  and  not  related  to  the  said  insured,  or  to  the 
sufferers  from  said  fire;  and  that  the  said  magistrate  and  no- 
tary public,  Wm.  H.  Stickney,  certified  by  said  certificate,  that 
he  was  acquainted  with  the  character  of  the  said  plaintiff;  that 
he  had  made  diligent  inquiry  into  the  facts  set  forth  in  said 
account  and  affidavit  of  the  said  plaintiff,  and  that  he  verily 
believed  that  C.  Staaden  had,  by  misfortune,  without  fraud  or 
evil  practice,  sustained  loss  by  said  fire  to  the  amount  men- 
tioned in  the  said  affidavit. 

Plaintiff  further  avers,  that  he  handed  in  the  said  prelim- 
inary proofs  heretofore,  to  wit.,  on  the  12th  day  of  July,  1858, 
at  Chicago,  which  proofs  were  received  without  objection  by 
said  company,  and  retained  by  them  without  calling  on  said 
plaintiff  for  other  or  further  proof,  for  a  long  space  of  time, 
viz.,  six  weeks. 

The  plea  was  nil  debit. 

It  is  contended  by  the  insurance  company,  that  clause  nine 
is  a  condition  precedent,  and  a  strict  performance  of  it  must 
be  averred,  and  for  want  of  such  averment,  the  declaration  is 
insufficient  and  the  judgment  should  be  reversed. 

The  whole  question  arises  upon  the  declaration,  no  evidence 
being  preserved. 

Is  clause  nine,  a  condition  precedent,  to  be  strictly  per- 
formed by  the  assured,  before  he  can  recover,  and  so  under- 
stood by  the  parties  to  the  contract?  for  their  intention  in 
this,  as  in  all  other  contracts,  must  prevail.  Was  it  their  in- 
tention that  the  assured  should  recover  for  a  loss,  provided 
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there  was  no  fraud  on  his  part,  without  holding  him  to  the 
very  certificate  specified  in  the  clause,  as  proof  thereof? 

We  have  examined  the  cases  cited  for  the  company, 
no  argument  or  authorities  having  been  presented  by     [363] 
the  defendant  in  error. 

The  leading  case  on  this  point  is  that  of  Worsley  v.  Wood 
and  others,  Assignees  of  Lockyer  and  Bream,  Bankrupt,  6 
Durnford  and  East,  710.  In  that  case  it  was  stipulated  in  the 
printed  proposals  of  the  Phoenix  Insurance  Company,  which 
the  court  considered  as  a  part  of  the  policy,  that  persons  in- 
sured shall  give  notice  of  the  loss  forthwith,  deliver  in  an  ac- 
count and  procure  a  certificate  of  the  minister,  church  war- 
dens, and  some  reputable  householders  of  the  parish  not  con- 
cerned in  the  loss,  importing  that  they  knew  the  character, 
etc.,  of  the  assured,  and  believe  that  he  really  sustained  the 
loss,  and  without  fraud  or  evil  practice. 

In  the  declaration  by  the  assured,  in  the  common  pleas  on 
this  policy,  it  was  averred  that  they  procured  and  delivered  to 
the  company  a  certificate,  under  the  hands  of  four  reputable 
householders  of  the  parish,  to  the  effect  required  in  the  printed 
proposals,  and  applied  to  the  minister  and  church  wardens  of 
the  parish  to  sign  such  certificate;  but  that  they,  without  any 
reasonable  or  probable  cause,  wrongfully  and  unjustly  refused, 
and  have  ever  since  refused  to  sign  it.  There  was  an  issue 
made  on  this  averment,  that  they  did  not  wrongfully  refuse 
to  sign  the  certificate,  and  found  for  the  plaintiff,  and  damages 
assessed  to  three  thousand  pounds. 

On  being  brought  by  writ  of  error  into  the  King's  Bench, 
it  was  assigned  for  error  that  the  declaration,  replication,  and 
other  pleadings  of  the  plaintiff  below,  were  not  sufficient  in 
law  to  maintain  the  action. 

The  principal  question  made  was,  whether  this  certificate  of 
the  minister,  church  wardens,  etc.,  was  a  condition  precedent 
to  the  right  of  the  plaintiff  to  recover.  The  court,  Lord  Ken- 
yon,  0.  J.,  were  unanimously  of  opinion  that  the  production 
of  such  certificate  was  a  condition  precedent,  and  that  a  party 
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wt1io  had  not  complied  with  the  condition  could  not  substitute 
other  terms  and  conditions  in  lieu  of  those  which  all  the  par- 
ties to  the  contract  had  originally  made.  They  say  it  was 
competent  for  the  insurance  office  to  make  the  stipulations 
stated  in  their  printed  proposals  —  they  had  a  right  to  say  to 
individuals  who  were  desirous  of  being  insured,  that  to  avoid 
imposition  we  will  require  that  the  minister,  church  wardens, 
and  some  of  the  reputable  inhabitants  of  your  parish,  shall 
certify  that  they  believe  the  loss  happened  by  misfortune,  and 
without  fraud,  otherwise  we  will  not  contract  with  you  at  all. 
If  the  assured  say  they  have  no  control  over  those  persons, 
and  they  may  obstinately  refuse  to  certify,  the  answer  of  the 
insurers  would,  be,  we  will  not  stipulate  with  you  on 
[364]  any  other  terms  —  that  it  is  perfectly  immaterial  wheth- 
er the  assured  have  entered  into  an  improvident  con- 
tract or  not,  if  they  choose  to  take  the  burden  upon  them- 
selves, they  cannot  call  upon  the  insurance  office  until  they 
have  complied  with  the  condition;  it  is  a  condition  precedent, 
and  the  assured  engaged,  at  all  events,  to  procure  the  certifi- 
cate before  they  applied  to  the  office  for  indemnity.  To  pro- 
tect it  from  fraud,  the  insurance  company  had  the  right  to 
insist  on  a  certificate  from  persons  who,  from  their  position  in 
life,  were  not  likely  to  assist  in  the  commission  of  such  frauds, 
and  as  the  plaintiffs  did  not  produce  that  certificate,  they  could 
not  maintain  their  action.  That  although  the  minister  and 
church  wardens  were  not  bound  to  certify,  yet  the  assured  un- 
dertook to  procure  such  a  certificate.  If  a  person  undertakes 
for  the  behalf  of  a  stranger,  that  act  must  be  done  before  an 
action  can  be  maintained. 

The  ruling  in  this  case  has  been  followed  by  courts  in  this 
country.  In  Leadbetter  v.  The  JEtna  Insurance  Company, 
13  Me.,  267,  the  court  say  that  this  preliminary  proof,  which 
the  assured  agrees  to  produce,  is  a  condition  precedent  to  his 
recovery.  It  is  a  condition  fairly  and  rightfully  imposed, 
fully  accepted,  and  made  a  part  of  the  policy. 

In  Dawes  v.  The  North  River  Insurance  Company,  7  Oow., 
465,  the  court  say,  in  cases  of  this  kind  great  strictness  is  re- 
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quired;  and  the  plaintiff  cannot  recover  without  a  literal  com- 
pliance with  the  conditions. 

In  the  case  of  The  Protection  Insurance  Company  v. 
Phcrson,  5  Ind.,  417,  the  same  doctrine  was  maintained.  In 
that  case,  which  was  assumpsit,  the  defendant  pleaded  that 
the  plaintiff  had  failed  to  procure  the  certificate  of  a  magis- 
trate or  notary,  as  required  by  the  eighth  condition  of  the  pol- 
icy, which  is,  in  most  respects,  identical  with  the  ninth  in  this 
case.  The  court  was  of  opinion  that  the  company  was  not 
bound  to  pay  unless  the  specified  certificate  had  been  obtained 
by  the  assured,  from  the  nearest  magistrate,  which  not  having 
been  done,  the  plaintiff  could  not  recover. 

In  the  case  of  The  Columbian  Insurance  Company  v. 
lawrence,  2  Pet.,  49,  Chief  Justice  Marshall  said,  the  cer- 
tificate is,  by  one  of  the  rules  which  form  conditions  of  the 
policy,  declared  to  be  an  indispensable  requisite,  without 
which  the  assured  could  not  recover.  The  certificate  there 
required  was  the  same  as  in  this  case,  only  that  it  was  not  re- 
quired to  be  from  the  magistrate  or  notary  most  contiguous 
to  the  premises. 

That  case  differs  from  the  one  before  us  in  this,  that  the 
certificate  required  is  not  made  by  the  terms  of  the  policy  an 
indispensable  requisite  to  payment  and  recovery. 

This  is  the  doctrine  of  the  books,  but  we  do  not  feel 
called  upon  to  express  our  assent  or  dissent  to  it,  since    [365] 
even  though  a  strict  and  literal  performance  of  a  con- 
dition precedent  be  required,  we  consider,  in  this  case,  that 
the  company  had  waived  a  compliance  with  it. 

These  preliminary  proofs,  when  presented  by  the  assured  to 
the  agent  of  the  company,  were  received  without  objection  of 
any  kind,  and  they  remained  in  their  possession  for  six  weeks. 
Such  is  the  averment  in  the  declaration,  and  it  is  not  denied 
by  plea.  Now  we  hold  that  good  faith,  and  the  principles  of 
fair  dealing,  required  that  the  company,  if  intending  to  insist 
upon  the  formal  defect  in  this  proof,  should,  in  a  reasonable 
time,  have  notified  the  assured,  so  that  the  defect  might  have 
been  remedied.     This  they  did  not  do.     They  neither  objected 
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to  paying  on  the  ground  of  this  defect,  nor  did  they  notify  the 
assured  that  his  proof  was  defective,  for  six  weeks,  and  there- 
fore they  ought  to  be  considered  as  having  waived  it. 

In  O^Neil  v.  The  Buffalo  Fire  Insurance  Co.,  3  Corns.,  122, 
in  a  case  like  this,  where  the  assured  produced  the  certificate 
of  a  magistrate  residing  near,  but  not  nearest  to  the  premises 
consumed,  and  the  insurers  objected  to  paying  the  loss,  but 
not  on  that  ground,  the  court  held  that  they  had  waived  that 
objection,  and  held  that  a  formal  defect  in  the  preliminary 
proofs  must  be  pointed  out  at  the  time  they  are  presented,  so 
that  the  defect  may  be  supplied  —  otherwise,  the  objection  will 
come  too  late.  See  also  JEtna  Ins.  Co.  v.  Tyler,  16  Wend.,  385. 

We  think  there  was  a  complete  waiver  in  this  case,  of  the 
specific  certificate,  for  we  must  assume  the  averment  that  the 
company  retained  the  proofs  six  weeks  without  making  any 
objection  to  them,  was  proved  on  the  trial,  but  it  was  not  con- 
troverted. There  is,  then,  sufficient  to  sustain  the  judgment 
on  the  motion  to  arrest. 

There  is,  however,  one  objection  which  must  reverse  this 
judgment.  The  suit  is  brought  by  Nicholas  Staaden,  and  the 
certificate  described  in  the  declaration  was  to  a  different  per- 
son, to  one  C.  Staaden,  thus  showing  affirmatively,  that  it  was 
not  the  certificate  called  for  in  the  policy.  The  want  of  a  seal 
to  the  certificate,  we  are  inclined  to  think  would  be  cured  by 
the  vrerdict.  There  is  no  averment  in  the  declaration  that  C. 
Staaden,  and  the  plaintiff,  Nicholas  Staaden,  are  one  and  the 
same  person. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
leave  to  the  plaintiff  below  to  amend  his  declaration. 

J  udgment  reversed. 
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Alexander  Crotkshank,  Plaintiff  in  Error,  vs.  Robert    [366] 
Cogswell,  Defendant  in  Error. 

Error  to  La  Salle  County  Court. 

1.  After  an  appearance  and  trial,  a  defendant  cannot  object  to  any  defect 

in,  or  even  a  want  of  a  writ  or  attachment  bond. 

2.  As  between  the  parties,  delivery  is  not  essential  to  the  completion  of  a 

sale  of  a  chattel;  which  may  remain  with  the  vendor  any  length  of 
time,  if  taken  by  the  vendee,  before  any  lien  attaches  to  it  in  the  hands 
of  the  vendor,  provided  the  transaction  is  conducted  in  good  faith. 

3.  A  delay  in  taking  possession  of  a  chattel  after  its  purchase,  is  a  cir- 

cumstance calculated  to  excite  suspicion;  but  is  not  per  se  evidence 
of  fraud. 

This  was  an  action  of  replevin  in  the  cepit  and  detinet, 
brought  by  plaintiff  in  error  against  defendant  in  error  to  re- 
cover a  horse.  Pleas  —  1.  -Non  detinet.  2.  Property  in  ¥m. 
D.  Briggs.  3.  Property  in  defendant.  4.  Property  in  said 
Briggs,  judgment  in  favor  of  John  H.  Buck,  execution  issued 
on  the  same  and  placed  in  the  hands  of  defendant  as  constable, 
and  levy,  by  virtue  thereof,  on  the  horse  in  question. 

To  the  first  plea  plaintiff  filed  general  replication,  and  to 
the  others  replied,  property  in  himself  and  not  in  Briggs  or 
defendant. 

Trial  had,  and  verdict  for  defendant.  Motion  for  new  trial 
by  plaintiff  overruled,  and  exceptions  taken. 

Motion  in  arrest  of  judgment  overruled,  and  exceptions  by 
plaintiff.  Judgment  for  costs  against  plaintiff,  and  order  for 
return  of  property. 

Appeal  prayed  to  supreme  court,  and  June  13,  1859,  leave 
to  supply  writ,  bond  and  indorsements  thereon,  the  writ  and 
bond  having  been  lost. 

Copy  of  lost  bond  and  writ  presented  and  approved  by 
court,  and  ordered  to  be  filed  as  a  part  of  original  record. 

Bill  of  exceptions  shows  that  on  the  trial  of  said  cause  the 
plaintiff  introduced  as  evidence  the  following  bill  of  sale  for 
the  property  in  question: 
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"May  /,  1857. 

"  Alex.  Cruikshank  —  Bought  of  W.  D.  Briggs,  one  dark 
or  black  horse,  now  being  nsed  by  him,  subject  to  his  (ac.)  or- 
der at  any  time.     $80. 

"Received  payment,  "W.  D.  Briggs." 

Plaintiff  also  introduced  a  witness,  who  testified  that  he  was 
in  the  employ  of  plaintiff  in  October,  1858,  as  stable  keeper; 
that  defendant  came  to  the  stable  and  took  away  the  horse; 
that  Briggs  was  with  him;  that  horse  was  a  dark  or  black 
horse,  and  had  been  delivered  to  plaintiff  by  Briggs 
[367]  some  two  or  three  months  before  that  time.  Defend- 
ant admitted  it  was  the  same  horse  in  controversy. 

Another  witness  testified  that  he  had  known  the  horse  in 
controversy;  that  Briggs'  signature  to  the  bill  of  sale  offered 
in  evidence  was  genuine;  that  plaintiff  paid  Briggs  $80  for 
the  horse;  that  Briggs  told  him  the  horse  belonged  to  plaint- 
iff; that  Briggs  left  at  the  office  of  plaintiff  a  number  of  small 
sums  of  money,  amounting  in  all  from  $15  to  $25,  which  the 
plaintiff  told  witness  at  the  time  was  for  the  use  of  the  horse. 

Wm.  Mitchell  testified  that  in  the  summer  of  1858,  he  kept 
the  horse  in  controversy  for  the  plaintiff  for  several  weeks. 
At  this  point  the  defendant  admitted  that  the  plaintiff  had 
made  a  demand  for  the  horse  before  bringing  suit. 

Defendant  then  called  Wm.  D.  Briggs,  who  testified  that 
the  reason  why  he  gave  the  possession  of  the  horse  to  the 
plaintiff  in  the  summer  of  1858  was  that  the  plaintiff  had  a 
bill  of  sale  of  the  horse ;  that  plaintiff  told  the  witness  he  had 
been  advised  the  bill  of  sale  would  not  be  good  unless  he  had 
the  possession  of  the  horse  under  it,  and  that  he  gave  him  the 
possession  of  the  horse  for  the  purpose  of  strengthening  the 
bill  of  sale;  that  in  the  spring  of  1858,  a  constable  was  about 
to  levy  upon  the  horse  as  his  property,  and  that  plaintiff  came 
and  said  he  must  have  possession  of  the  horse  under  the  bill 
of  sale  to  make  it  good,  but  that  the  next  day  he  would  lead 
the  horse  down  behind  the  buggy,  and  he  might  have  him  to 
use  again.  That  the  horse  was  delivered  to  plaintiff  at  that 
time,  and  he  kept  him  till  he  was  levied  upon  by  the  defend- 
464 


APRIL  TERM,  1861.  368 

Cruikshank  vs.  Cogswell. 

ant.  That  the  horse  in  controversy,  in  May,  1857,  was  worth 
$200. 

A.  B.  Hitchcock,  witness  for  plaintiff,  said  it  was  not  worth 
more  than  $125  or  $130  at  that  time.  John  Gallagher  testi- 
fied about  the  same  as  to  the  value.  Isaac  Hardy,  that  it 
was  worth  about  $80.  James  Egan,  for  defendant,  testified  it 
was  worth  abont  $150. 

Both  parties  here  closed  their  case,  and  no  further  testimony 
was  offered  by  either  party. 

The  errors  assigned  are,  that  the  court  erred  in  giving  de- 
fendant's instructions  to  the  jury;  that  the  verdict  of  the  jury 
was  contrary  to  the  law-;  that  the  verdict  of  the  jury  was 
against  the  evidence ;  that  the  verdict  of  the  jnry  was  against 
the  law  and  evidence;  that  the  court  erred  in  overruling  the 
plaintiff's  motion  for  a  new  trial;  and  that  the  court  erred  in 
overruling  plaintiff's  motion  in  arrest  of  judgment. 

E.  E.  Bull,  for  plaintiff  in  error. 

Daniel  Evans,  for  defendant  in  error. 

Caton,  C.  J.     It  is  not  necessary  to  investigate  the    [368] 
propriety  of  the  action  of  the  court  below  in  supplying 
that  portion  of  the  record  which  was  lost.     After  appearance 
and  trial,  the  defendant  could  not  object  to  any  defect  in,  or 
even  a  total  want  of  the  writ  or  the  attachment  bond. 

As  between  the  parties  to  it,  delivery  was  not  essential  to 
the  completion  of  the  sale  of  the  horse.  It  was  competent  for 
the  parties  to  agree  at  the  time  of  the  sale  that  the  seller 
might  retain  possession  of  the  horse  as  long  as  he  pleased, 
and  upon  any  consideration  which  suited  him,  and  no  one  but 
a  creditor  of,  or  purchaser  from  the  seller  could  take  advant- 
age of  the  nondelivery  to  the  purchaser,  nor  could  such  creditor 
take  advantage  of  the  nondelivery  at  the  time  of  the  purchase, 
if  the  sale  was  real  and  bona  fide,  and  possession  taken  before 
the  lien  of  the  creditor  attached ;  and  such  appears  to  have 
been  the  case  here.  We  find  no  evidence  in  the  case  to  show 
that  this  sale  was  merely  colorable  for  the  purpose  of  covering 
up  the  seller's  property.  The  price  agreed  upon,  eighty  dol- 
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lars,  was  paid  in  cash  at  the  time  of  the  sale;  the  horse  re- 
mained with  the  vendor  for  about  a  year,  who  paid  the  pur- 
chaser for  the  use  of  him.  Three  months,  at  least,  before  this 
judgment  was  obtained,  for  the  purpose  of  completing  the 
sale  so  that  creditors  of  the  defendant  in  execution  should  not 
take  advantage  of  the  nondelivery,  the  purchaser  took  posses- 
sion of  the  horse,  and  ever  after  held  possession  till  he  was 
taken  on  this  execution,  on  the  same  day  on  which  the  judg- 
ment was  rendered.  Now  the  sale  was  complete  as  to  all  the 
world  when  the  possession  was  taken,  and  was  as  good  and 
perfect  as  if  the  sale  and  delivery  had  both  occurred  at  that 
time.  If  the  sale  was  not  fraudulent  in  fact,  the  delay  in  the 
delivery  did  not  make  it  fraudulent  in  law  as  to  those  whose 
rights  accrued  subsequent  to  the  time  of  delivery.  The  delay 
of  delivery  was  a  circumstance  calculated  to  excite  suspicion 
of  the  good  faith  of  the  original  sale,  but  by  no  means  suffi- 
cient of  itself  to  establish  bad  faith  without  other  proof.  Had 
a  bona  fide  sale  and  delivery  of  the  horse  been  made  at  the 
time  this  delivery  took  place,  no  one  will  pretend  that  a  judg- 
ment creditor,  who  obtained  his  judgment  three  months  after- 
wards, could  seize  the  horse  in  satisfaction  of  his  judgment, 
noi  can  it  be  done  with  any  more  propriety  in  this  case,  unless 
there  was  fraud  in  fact.  The  judgment  is  reversed,  and  the 
cause  remanded. 
Judgment  reversed. 


[369]  Warren  Wheeler,  Plaintiff  in  Error,  vs.  Etjfus  Brown 
and  Sarah  H.  Brown,  Defendants  in  Error. 

Error  to  Cook. 

Where  it  appears  that  a  promissory  note,  which  had  been  placed  by  a 
trustee  in  the  hands  of  his  creditor  as  collateral  security  for  a  debt  of 
his  own,  had  upon  a  settlement  between  said  trustee  and  his  creditor, 
been  agreed  to  be  given  up,  equity  will  enforce  the  agreement  for  the 
benefit  of  the  cestui  que  use. 
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A  note  had  been  given  to  Charles  F.  Howe  as  trustee  of 
Sarah  H.  Brown,  who  was  a  married  woman,  in  consideration 
of  the  conveyance  by  her  of  certain  real  estate  held  in  her  own 
right,  which  note  was  secured  by  a  deed  of  trust  on  the  estate 
conveyed. 

The  bill  is  brought  for  the  sole  use  and  benefit  of  Sarah  H. 
Brown. 

It  is  alleged  therein,  among  other  things: 

That  said  note  is  the  oratrix'  sole  and  separate  property; 
that  it  is  secured  by  trust  deed,  etc. ;  that  she  is  informed  and 
believes  that  Charles  F.  Howe  or  Joseph  W.  Howe,  having 
the  custody  of  said  note,  fraudulently  and  without  any  right, 
transferred  and  delivered  said  note  to  one  Warren  Wheeler,  of 
Racine,  in  the  state  of  Wisconsin,  as  collateral  security,  to  se- 
cure an  indebtedness  from  said  C.  F.  Plowe,  or  from  said  J. 
W.  Howe,  to  said  Wheeler,  and  that  said  transfer  of  said  note 
to  said  Wheeler,  was  made  without  her  consent ;  that  Wheeler 
knew,  when  he  took  said  note,  that  it  was  the  sole  and  separate 
property  of  your  oratrix,  and  that  said  C.  F.  or  J.  W.  Howe 
had  no  right  to  transfer  the  same  to  him. 

That  said  Wheeler  now  holds  said  note,  or  has  the  same 
under  his  power  and  control,  and  claims  to  hold  the  same  as 
his  property,  to  secure  him  the  payment  of  an  indebtedness 
clue  him  from  said  Charles  F.  Howe,  or  him  and  said  J.  W. 
Howe;  that  she  has  applied  to  Wheeler  for  said  note;  that  he 
refuses  to  let  her  have  it;  that  it  comprises  all  the  property 
she  owns,  except  a  trifling  amount  of  household  furniture,  etc. ; 
husband  is  poor  and  infirm,  etc. ;  that  she  is  dependent  on  this 
for  support,  etc. 

The  bill  was  amended,  in  which  amendment  it  is  alleged, 
that  on  or  about  1st  of  August,  1857,  said  Charles  F.  Howe 
and  J.  W.  Howe,  both  or  one  of  them,  in  behalf  of  the  Char- 
lotteville  Lumbering  Company  and  themselves,  entered  into 
negotiation  with  said  Wheeler,  whereby  they  and  George 
Bridgman  conveyed  to  said  Wheeler,  in  due  form  of  law,  ab- 
solute and  unconditional  on  its  face,  certain  real  estate  in 
Berrien  county,    state  of  Michigan,   known   as  and  by   the 
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[370]  name  of  the  Charlotteville  Mill  property,  consisting  of 
1,190  acres  of  land,  npon  which  there  was  and  now  is 
a  saw-mill,  etc.;  that  at  the- time  of  executing  to  Wheeler  said 
deed,  Wheeler  expressly  agreed  with  J.  W.  and  Chas.  F.  Howe, 
and  promised  them  that  he  would  surrender,  return,  give  up 
and  deliver  to  your  oratrix,  said  note  without  delay,  and  re- 
linquish his  lien  thereon;  that  said  Wheeler's  promise  and 
agreement  made  with  said  C.  F.  and  J.  W.  Howe,  was  under 
stood  as  the  consideration  or  a  part  of  the  consideration  of  and 
for  said  deed ;  that  by  the  terms  of  negotiation  and  agreement 
so  made  with  the  said  Wheeler,  a  part  of  the  consideration  of 
the  said  deed  was,  that  the  said  Wheeler  agreed  and  promised 
to  return  and  deliver  up  to  the  oratrix  the  said  note  for 
$6,000 ;  that  part  of  said  negotiation,  consideration,  execution 
and  delivery  of  said  deed,  was  for  the  express  and  avowed  pur- 
pose of  procuring  the  surrender  and  delivering  up  of  said  note 
to  the  oratrix." 

The  first  answer  of  Wheeler  admits  the  note  was  made  to 
Chas.  F.  Howe,  for  the  sole  and  separate  use  of  the  oratrix,  as 
alleged  in  the  bill.  And  says  he  did,  on  or  about  the  1st  of 
July,  1856,  loan  to  the  said  Howes  ($10,000)  ten  thousand 
dollars,  and,  as  part  security  for  the  same,  took  of  Howe  this 
note;  and  says  that  after  he  loaned  the  money  to  Howe,  and 
had  taken  this  note  as  part  security  therefor,  the  oratrix  rati- 
fied the  transfer ;  that  he  was  informed  and  believed  Howe  had 
authority  to  use  and  transfer  the  note  as  security  for  any 
money  he  might  borrow.  Admits  the  oratrix  lias  recently  de- 
manded the  note  of  him,  and  that  he  refused  to  deliver  it  to 
her,  and  claims  to  hold  it  as  security  for  the  indebtedness  of 
Chas.  F.  Plowe  to  him.  •     , 

Wheeler,  in  his  answer  to  this  amendment,  says:  That  on  or 
about  the  1st  of  August,  1857,  the  said  Howes,  and  Bridgman 
were  indebted  to  him  in  a  large  amount;  that  said  Howes, 
acting  for  themselves,  and  said  Bridgman,  had  a  meeting  with 
this  defendant  at  the  office  of  Monroe  &  Spencer,  in  Chicago, 
for  the  purpose  of  settling  or  arranging  said  indebtedness. 

Says  that  he  had,  at  that  time,  a  mortgage  upon  said  Ber- 
468 


APKIL  TEEM,  1861.  371 

Wheeler  vs.  Brown  et  ux. 

rien  county  land,  but  it  was  uncertain  whether  said  mortgage 
would  cover  the  whole  of  the  money  advanced  by  this  defend- 
ant to  said  Howes  and  Bridgman  upon  said  property,  and  that 
he  wished  them  to  put  the  matter  in  a  different  shape.  That 
said  Howes  proposed  to  give  him  further  security  for  his  said 
debt  upon  said  land  in  Berrien  county,  consisting  of  1,190 
acres.  That  it  was  finally  agreed  by  and  between  said  Howes 
and  himself,  that  for  his  further  security  a  deed  should  be 
made  to  him  of  said  property,  with  the  understanding  that 
said  Howes  and  Bridgman  should  have  the  right  to  pay  up 
said  indebtedness,  and  have  the  property  released  to  them. 
And  he  denies,  said  property  was  ever  absolutely 
deeded  to  him,  and  says  that  at  the  time  of  delivering  [371] 
said  deed,  he  gave  a  contract  in  writing  to  redeed,  on 
payment  of  the  indebtedness,  to  him.  That  the  transaction 
was  a  mortgage  to  him.  That  the  only  object  he  had  in  tak- 
ing said  deed,  was  to  become  better  secured,  and  that  he  did 
not  agree  to  give  up  said  note. 

The  following  is  the  decree  of  the  circuit  court,  Manniere, 
Judge,  presiding: 

This  cause  having  been  brought  on  for  hearing,  upon  the 
pleadings  filed,  the  exhibits  filed,  the  proofs  taken  therein  and 
the  exhibits  filed  as  evidence;  and  the  original  and  amended 
bills  of  complainant  having  been  taken  as  confessed  against 
the  defendants,  C.  H.  Harrison  and  B.  F.  Bradley,  H.  S.  Mon- 
roe and  C.  H.  Spencer,  and  counsel  both  for  complainants  and 
defendants  having  been  heard ;  and  the  court  now  being  fully 
advised  in  relation  to  the  matter;  and  it  appearing  to  the  sat- 
isfaction of  the  court  that  the  said  promissory  note  of  the  said 
0.  H.  Harrison  and  B.  F.  Bradley  in  the  original  bill  of  com- 
plainant mentioned  and  described,  was  made  payable  to  C.  F. 
Howe,  the  trustee  of  the  complainant,  the  said  Sarah  D.  Brown, 
and  for  the  sole  and  separate  use  and  benefit  of  the  said  Sarah 
D.  Brown;  and  it  further  appearing  to  the  satisfaction  of  the 
court  that  the  said  Sarah  D.  Brown  then  was,  and  now  is,  the 
wife  of  the  said  Rufus  B.  Brown;  and  that  said  note  has  been 
assigned  to  the  defendant,  Warren  Wheeler,  for  a  valuable 
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consideration,  by  the  consent  of  Sarah  D.  Brown;  and  it  fur- 
ther appearing  to  the  satisfaction  of  the  court  that  the  said  C. 
F.  Howe  and  J.  "W".  Howe,  on  or  about  the  1st  day  of  August, 
1857,  in  behalf  of  themselves  and  the  Charlotte vi lie  Lumber- 
ing Company,  entered  into  a  negotiation  with  the  said  "Warren 
Wheeler,  whereby  the  said  0.  F.  Howe,  J.  W.  Howe  and 
George  Brigdman  conveyed  to  the  said  Warren  Wheeler,  by 
deed  absolute  on  its  face,  certain  real  estate  lying  and  being 
in  the  county  of  Berrien,  Michigan,  known  as  and  by  the  name 
of  the  Charlotteville  Mill  property;  and  it  further  appearing 
to  the  satisfaction  of  the  court  that  the  said  Warren  Wheeler, 
in  part  consideration  of  said  conveyance,  agreed  with  the  said 

C.  F.  Howe  and  J.  W.  Howe  to  return  said  note  to  said  Sarah 

D.  Brown;  and  it  further  appearing  to  the  satisfaction  of  the 
court,  that  a  part  of  the  terms  of  said  negotiation  and  agree- 
ment so  made  between  said  C.  F.  Howe  and  J".  W.  Howe,  and 
Warren  Wheeler,  was,  that  the  said  Warren  Wheeler  should 
deliver  said  $6,000'  note  to  said  Sarah  D.  Brown;  and  it  fur- 
ther appearing  to  the  satisfaction  of  the  court,  that  the  said 
defendant  Warren  Wheeler  failed  to  deliver  or  surrender  said 
note  to  said  Sarah  D.  Brown,  and  that  the  said  Warren  Wheeler 

was  proceeding  to  collect  the  same  for  his  own  benefit; 
[372]    and  it  further    appearing  to   the    satisfaction  of  the 

court,  that  the  said  Warren  Wheeler  is  a  nonresident 
of  the  state  of  Illinois,  and  was  such  nonresident  at  the  com- 
mencement of  this  suit;  that  said  C.  F.  Howe  is  a  nonresident 
of  the  state  of  Illinois,  that  he  was  such  nonresident,  and  in- 
solvent, at  the  commencement  of  this  suit;  and  it  further  ap- 
pearing to  the  satisfaction  of  the  court,  that  said  H.  S.  Mon- 
roe and  C.  H.  Spencer  had  and  now  have  possession  of  the 
said  note,  as  the  attorneys  only  of  the  said  Warren  Wheeler, 
and  not  otherwise;  and  it  further  appearing  to  the  satisfaction 
of  the  court,  that  t  e  said  Sarah  D.  Brown  is  now  entitled  to 
the  possession  of  said  note,  as  her  sole  and  separate  property: 
It  is  now  ordered,  adjudged  and  decreed  by  the  court,  that  the 
injunction  granted  herein  be  perpetual,  and  the  said  Warren 
Wheeler  and  all  others  as  his  agents  or  attorneys,  are  hereby 
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■perpetually  enjoined  from  proceeding  to  collect  said  note,  or 
any  part  thereof,  and  the  said  Warren  Wheeler,  H.  S.  Monroe 
and  C.  II.  Spencer  are  hereby  ordered,  adjudged  and  decreed 
to  deliver  said  note  to  said  Sarah  D.  Brown;  and  it  is  further 
ordered,  adjudged  and  decreed  that  the  said  Warren  Wheeler 
do,  within  twenty  days  of  the  elate  hereof,  assign  said  note 
without  recourse  to  the  said  Sarah  D.  Brown,  for  her  sole  use 
and  benefit;  and  it  is  further  ordered,  adjudged  and  decreed, 
that  L.  C.  P.  Freer,  the  master  commissioner,  do  make  said 
assignment,  if  the  said  Warren  Wheeler  shall  fail  so  to  do 
within  twenty  days  of  the  date  thereof. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
said  Warren  Wheeler  do  pay  the  complainants  their  costs  in 
this  behalf  expended,  to  be  taxed  by  the  clerk  of  this  court, 
and  that  the  said  complainants  may  have  execution  therefor 
against  said  Warren  Wheeler. 

G.  H.  Spencer,  for  plaintiff  in  error. 

H.  P.  Smith,  for  defendant  in  error. 

Caton,  C.  J.  All  there  is  of  this  case  depends  upon  a  sim- 
ple question  of  fact.  Was  it  agreed  by  Wheeler  at  the  time 
the  contract  of  the  settlement  between  Wheeler  and  the  Howes 
was  made,  that  Wheeler  should  give  up  the  note  in  contro- 
versy to  the  complainant,  Mrs.  Brown?  If  so,  then  that  con- 
tract of  settlement  was  a  sufficient  consideration  for  the  agree- 
ment, and  a  court  of  equity  ought,  to  enforce  it  for  her  benefit. 
The  proof  is  such  as  not  only  authorized,  but,  as  we  think,  re- 
quired the  court  so  to  find.  Both  the  Howes  so  testify,  and 
there  is  really  no  proof  to  the  contrary.  There  are  cir- 
jumstances  which,  no  doubt,  tend  to  impair  the  strength  [373] 
of  their  testimony,  but  by  no  means  sufficient  to  over- 
come it.     The  decree  must  be  affirmed. 

Decree  affirmed. 
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The  Chicago,  Burlington  and  Quincy  Railroad  Company, 
Appellant,  vs.  Erastus  W.  Hazzard,  Appellee. 

Appeal  from  Knox. 

1.  In  a  declaration  in  case  against  a  corporation  for  injuries  sustained, 

the  declaration  should  allege  that  the  defendant  was  guilty  of  negli- 
gence, and  that  the  plaintiff  exercised  proper  care;  and  the  proof 
should  support  the  allegations. 

2.  It  is  not  negligence  in  an  engineer  of  a  train  on  arriving  at  a  station, 

if  he  should  let  on  more  than  the  exact  quantity  of  steam  necessary 
to  overcome  the  friction  of  frogs  and  switches,  thereby  creating  a 
jerking  motion  of  the  train,  if  in  so  doing  he  exercises  a  reasonable 
discretion. 

3.  It  is  not  usual  to  place  a  chain  across  the  back  end  of  the  platform  of 

a  caboose  car,  and  the  omission  to  do  so  is  not  negligence.  A  pas- 
senger taking  a  freighi  train,  takes  it  with  the  increased  risks,  or 
diminutions  of  comfort  incident  thereto,  and  if  it  is  managed  with 
the  care  requisite  for  such  trains,  it  is  all  that  those  who  embark  on 
it  have  a  right  to  demand. 

4.  Information  by  a  conductor  of  a  freight  train  to  a  passenger  of  mature 

age,  and  accustomed  to  railroad  traveling,  that  persons  sometimes 
debarked  at  a  particular  place,  does  not  require  the  passenger  to  take 
the  risk  of  leaving  the  car  at  such  place,  and  is  not  negligence  in  the 
conductor. 
6  The  care  and  diligence  to  be  used  by  both  parties  are  to  be  measured 
by  the  known  perils  to  which  passengers  are  exposed  by  the  particu- 
lar kind  of  conveyance  used.    Breese,  J. 

6.  The  supreme  court  will  examine  the  whole  record,  the  facts  as  well  as 

the  law,  and  reverse  or  affirm  a  case  as  justice  shall  require,  al- 
though a  jury  may  have  passed  upon  it.  A  jury  should  not  show  by 
verdict  the  appearance  of  being  governed  by  passion,  prejudice  or 
unworthy  motives. 

7.  Where  a  party  receives  an  injury  to  which  his  own  negligence  has 

contributed,  he  cannot  recover. 

The  facts  of  this  case  are  stated  in  the  opinion  of  Mr.  Jus- 
tice Breese. 

Walker,   Van  Arman  <&  Dexter,  for  appellant. 
J.  Manning,  and  E.  Van  Bwren,  for  appellee. 

Breese,  J.     This  is  an  action  on  the  case  brought  by  the 
plaintiff,  a  member  of  the  bar  of  this  court,  against  the  Chi- 
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cago,  Burlington' and  Quincy  Railroad  Company.     There  are 
four  counts  in  the  declaration.     In  the  first  it  is  averred,  in 
substance,  that  at  the  time  of  the  alleged  injury,  the  defend 
ant  was  a  body  corporate,  and  was  the  owner  and  proprietor 
of  a  railroad  extending  through  and  from  Kewanee,  in 
said  state,  to  Galesburg,  in  said  county,  with  trains  of    [374] 
cars  running  thereon  for  the  conveyance  of  goods  and 
passengers.     That  on  the  29th  June,  1860,  the  plaintiff  at 
Kewanee,  became  a  passenger  on  defendant's  said  cars,  to  be 
safely  carried  thereon  from  Kewanee  to  Galesburg,  for  the 
sum  of  one -dollar,  then  and  there  paid  to  the  defendant. 

That  the  defendant  then  and  there  received  the  plaintiff  as 
such  passenger,  and  it  thereupon  became  the  duty  of  the  de- 
fendant safely  to  carry  the  plaintit  from  Kewanee  to  Gales- 
burg, and  that  there  its  train  should  be  reasonably  stopped  and 
slackened  in  its  speed,  to  enable  tie  plaintiff  to  alight  with- 
out injury  to  his  person. 

But  that  the  defendant  did  not  use  due  care  that  the  train 
should  be  so  stopped  and  slackened  in  its  speed  at  Galesburg, 
so  that  the  plaintiff  should  be  safely  discharged  from  and  per- 
mitted to  leave  said  cars,  but  neglected  to  do  so,  and  after  the 
arrival  of  said  train  at  Galesburg,  and  whilst  the  plaintiff, 
with  the  consent  and  permission  si  the  defendant,  was  alight- 
ing from  said  train,  caused  the  same  to  be  suddenly  and  vio- 
lently started  and  moved,  by  mems  whereof  the  plaintiff  was 
violently  thrown  to  the  ground,  md  his  ankle  dislocated,  and 
his  right  leg  fractured,  and  plaintiff  otherwise  injured,  etc. 

The  second  count  is  like  the  first,  except  that  the  duty  and 
violation  thereof  is  alleged  as  f Olbws : 

"  And  thereupon  it  became  tie  duty  of  the  defendant  to 
use  clue  and  proper  care  that  the  plaintiff  be  safely  carried 
from  Kewanee  to  Galesburg,  and  there  be  safely  discharged 
and  ^released  from  said  train  of  cars.  But  the  defendant  so 
carelessly,  negligently  and  unskillfully  run,  managed  and 
conducted  said  train  of  cars,  that  vhile  the  plaintiff  was  such 
passenger  on  said  train,  he  was,  by  the  carelessness  and  neg- 
ligence of  the  defendant,  violently  thrown  upon  the  ground, 
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by  means  whereof  the  legs,  feet  and  ankles  of  the  plaintiff 
were  fractured,  dislocated  and  broken,"  etc. 

In  the  third  count,  the  duty  of  defendant,  and  breach 
thereof,  after  having  set  forth  that  on  the  day  and  year  afore- 
said, the  plaintiff  had  become  a  passenger  on  the  cars  of  the 
defendant  from  Kewance  to  Galesburg,  is  alleged  as  follows: 

"  And  thereupon  it  became  the  duty  of  the  defendant  to 
provide  safe  and  suitable  cars,  with  railings,  guards  and  pro- 
tections upon  and  around  the  platforms  of  said  cars,  so  that 
passengers  thereon  could  safely  and  securely  go  out  upon  said 
platforms  in  getting  from  the  said  cars,  and  to  use  due  care 
that  the  said  plaintiff  be  safely  carried  upon  said  cars  from 
Kewanee  to  Galesburg,  and  there  be  safely  discharged  and 

delivered  therefrom. 
[375]  That  the  defendant  did  not  provide  cars  for  passen- 
gers in  said  train  with  suitable  railings,  guards  and 
protections  around  the  platforms  thereof,  so  that  passengers 
upon  said  train  could  safely  go  out  upon  said  platform  in  get- 
ting off  the  said  cars;  and  did  not  use  proper  care  that  the 
plaintiff  be  so  carried  and  delivered,  as  aforesaid,  at  Gales- 
burg. 

But  the  passenger  car  used  on  said  train,  on  which  the 
plaintiff  was  carried,  was  without  any  such  suitable  railings, 
guards  or  protections  upon  or  around  the  platforms  thereof; 
and  the  defendant  so  carelessly  managed  the  train  while  he, 
the  plaintiff,  was  a  passenger  thereon,  and  while  he  was  being 
discharged  and  getting  therefrom,  at  Galesburg,  that  by  reason 
of  the  passenger  car  in  said  train,  upon  which  he  was  carried, 
not  being  provided  with  suitable  railings,  guards  or  protec- 
tions upon  or  around  the  platforms  thereof,  as  aforesaid,  and 
by  reason  of  the  carelessness  and  negligence  of  the  defendant 
in  the  management  of  said  train  of  cars,  whilst  the  plaintiff 
was  getting  off  the  same  at  Galesburg,  was  violently  thrown 
from  said  cars  upon  the  ground,  and  his  foot  and  ankle  there- 
by fractured  and  dislocated,"  etc. 

In  the  fourth  count,  the  plaintiff,  after  setting  forth  that 
defendant  was  a  common  carrier,  and  that  he  took  passage  on 
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its  cars,  etc.,  substantially,  as  in  the  first  count,  alleges,  that 
;t  thereupon  became  the  duty  of  the  defendant  to  provide 
safe  and  suitable  cars,  with  railings,  guards  and  protections 
upon  and  around  the  platforms  of  said  cars,  so  that  passengers 
could  safely  go  out  upon  said  platforms  in  getting  off  said 
cars. 

And  to  use  due  care  that  the  plaintiff  should  be  safely  con- 
veyed on  said  train  from  Kewanee  to  Galesburg,  and  at  the 
station  house  of  the  defendant  at  Galesburg,  that  being  the 
proper  and  usual  place  of  discharging  and  delivering  passen- 
gers, should  be  safely  discharged  from  said  train  of  cars. 

That  the  defendant  did  not  have  cars  for  the  carriage  of  pas* 
sengers  in  said  train  with  suitable  railings,  guards  and  protec- 
tions around  the  platforms  thereof,  so  that  passengers  could 
go  upon  the  platforms  safely  in  getting  off  said  cars. 

That  it  did  not  use  due  diligence  that  the  plaintiff  should 
be  so  carried  on  said  train,  and  at  said  station  house  delivered 
therefrom. 

But  that  the  car  used  in  said  train,  and  on  which  the 
plaintiff  was  carried,  was  without  suitable  railings  around  the 
platforms  thereof. 

That  defendant  undertook  improperly  to  discharge  the 
plaintiff  from  said  train  before  it  had  arrived  at  the  station 
house  of  the  defendant  at  Galesburg,  and  while  the  cars  were 
in  motion,  at  an  improper  time  and  "place,  and  so 
carelessly  managed  the  train,  that  whilst  the  plaintiff  [376] 
was  being  discharged  therefrom,  by  reason  of  the  car 
not  being  provided  with  suitable  guards,  railings  and  protec- 
tions around  the  platforms  thereof,  and  by  reason  of  the  de- 
fendant undertaking  to  discharge  the  plaintiff  therefrom  while 
i  t  was  in  motion  and  before  it  had  arrived  at  the  station  house, 
and  by  reason  of  the  careless  management  of  said  train  while 
the  plaintiff  was  getting  off  the  same,  he,  the  said  plaintiff, 
was  violently  thrown  through  the  doorway,  and  over  the  plat- 
form of  said  car,  and  on  to  the  track  of  said  road,  and  thereby 
his  right  foot  and  ankle  were  dislocated,"  etc. 

To  this  declaration,  the  defendant  filed  the  plea  of   not 
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guilty,  upon  which  issue  was  joined,  the  trial  of  which  was 
had  in  said  court  before  a  jury,  on  the  28th  of  February, 
1861. 

There  is  no  point  made  here,  or  in  the  court  below,  of  the 
sufficiency  of  the  declaration.  The  rule  being,  that  the  plaint- 
iff, in  cases  like  this,  mnst  allege  and  show  affirmatively  that 
the  defendant  was  guilty  of  negligence,  and,  also,  that  he 
himself  exercised  proper  care,  it  would  seem,  on  the  princi- 
ples of  correct  pleading,  that  his  exercise  of  proper  care,  as 
well  as  the  negligence  of  the  defendant,  should  be  alleged  in 
the  declaration.  If  both  must  be  proved,  both  must  be  al- 
leged. In  this  respect,  then,  the  declaration  was  bad,  for 
there  is  no  averment  in  it  that  the  plaintiff  exercised  proper 
care.  The  books  are  full  of  cases  where,  in  such  actions  as 
this,  the  burden  of  proof  is  always  held  to  be  on  the  plaintiff, 
that  he  was  himself  exercising  ordinary  care  and  diligence  at 
the  time  the  accident  happened.  Butterfield  v.  Forester,  11 
East,  60,  is  a  leading  case  on  that  point.  Galena  dh  Chicago 
Union  R.  R.  Co.  v.  Fay,  16  111.,  569. 

But  passing  from  the  declaration,  the  jury  have  found,  on 
all  the  counts,  in  favor  of  the  plaintiff,  and  ignored  all  pre- 
tense of  a  corresponding  or  greater  degree,  or  any  degree,  of 
negligence  on  his  part,  and  we  are  to  inquire  if  they  have 
found  according  to  the  law  and  the  evidence.  And  here  this 
court  is  met  by  the  acknowledged  doctrine,  that  the  jury  hav- 
ing found  their  verdict,  it  ought  not  to  be  disturbed,  unless 
it  appears  that  they  have  so  mistaken  or  misapprehended  the 
facts,  as  to  compel  the  inference  that  they  have  been  actuated 
by  prejudice  or  partiality  in  the  finding  —  that  they  have 
found  palpably  and  manifestly  against  the  evidence.  As  a 
general  rule,  it  is  undoubtedly  true  that  courts  will  not  and 
ought  not  to  set  aside  a  verdict  because  the  jury  have  found 
against  the  weight  of  evidence,  unless  palpably  so,  or  on 
insufficient  evidence  or  for  a  misdirection  of  the  court  on 
questions  of  law,  or  a  disregard  of  the  instructions  of  the 
court  as  to  the  law;  but  this  is  with  the  well  under- 
[377]  stood  proviso,  that  the  court  shall,  notwithstanding 
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be  satisfied  on  the  whole  record,  that  substantial  justice  has 
been  done. 

As  to  the  question  of  negligence;  it  consisted,  on  the  the- 
ory of  the  plaintiff  below,  first,  in  causing  a  jerking  of  the 
train  at  the  particular  time  and  place  when  and  where  the  ac- 
cident happened;  second,  in  not  having  up  a  sufficient  guard 
or  chain  at  the  rear  end  of  the  rear  car  to  prevent  passengers 
from  being  thrown  off,  or  over  the  platform  of  the  car;  third, 
in  the  conductor  of  the  train  failing  to  caution  the  plaintiff, 
he  knowing  that  the  plaintiff  was  about  to  get  off,  and  appris- 
ing him  of  the  danger  to  which  he  was  about  to  expose  him- 
self, and  failing  to  render  him  such  assistance  as  would  have 
protected  him  from  danger.  In  these  consist  the  negligence 
charged.  We  do  not  propose  to  go  into  the  whole  evidence, 
and  repeat  it  here,  as  it  is  very  voluminous,  but  state  only  the 
impression  it  has  made  upon  us,  after  a  careful  study  of  it. 
As  to  the  necessity  of  jerking  the  train  at  the  particular  time 
and  place;  the  practice  with  all  trains  seems  to  be,  that  on 
approaching  a  station,  for  the  purpose  of  slackening  the  speed, 
the  driver,  at  an  appointed  place,  shuts  off  the  steam,  and  from 
that  place  the  train  is  allowed  to  run  by  its  own  momentum, 
and  if  that  is  not  great  enough  for  the  purpose  of  moving  it 
to  its  destined  place,  of  which  the  driver  is  to  judge,  he  lets  on 
steam  sufficient  for  the  purpose.  With  steam  as  the  propel- 
ling power,  by  shutting  it  off,  and  suffering  the  train  to  move 
by  its  own  momentum,  relieves  it  of  the  strain  on  the  con- 
necting bars,  and  closes  it  up  to  the  engine;* and  increasing 
the  momentum,  by  letting  on  steam,  these  bars  are  drawn  out, 
or  the  slack,  as  it  is  called,  taken  up  with  a  jerk  of  more  or 
less  violence. 

Three  witnesses  on  the  part  of  the  plaintiff,  who  were,  or  had 
been,  connected  with  railroads,  one  of  whom  only  was  a  en- 
gine driver,  testify  that,  in  their  judgment,  it  was  not  neces- 
sary to  let  on  steam  at  that  particular  time  and  place,  the 
train  having  sufficient  momentum,  moving  at  the  rate  of  three 
miles  an  hour,  to  carry  it  to  its  place  of  destination.  Other 
witnesses,  with  equal  or  superior  advantages  of  knowing  the 
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facts,  greatly  exceeding  in  number  those  of  the  plaintiff,  give 
it  as  their  opinion,  that  such  a  train  as  that  —  a  heavy  freight 
train  made  up  of  fifteen  or  twenty  cars — running  three  miles 
an  hour  at  South  street,  the  place  where  the  accident  hap- 
pened, could  not  run  on  to  the  scales,  the  usual  stopping 
place,  a  distance  of  five  hundred  f ee't,  by  its  own  momentum ; 
and  the  reason  is,  as  shown  by  the  diagram  and  by  the  wit- 
nesses, that  several  frogs  and  switches  had  to  be  passed,  im 
peding,  necessarily,  by  increased  friction,  the  motion  of  a 
heavy  train.     To  overcome  this,  it  was  the  driver's  business 

and  duty  to  let  on  sufficient  steam.  The  exact  quanti- 
[378]    ty  to  be  put  on  can  never,  in  any  case,  by  the  most 

skillful  and  attentive  driver,  be  exactly  calculated,  but 
he  will  always,  if  he  performs  his  duty,  let  on  enough.  "We 
think  it  was  clearly  shown,  that  on  the  arrival  of  the  train  at 
South  street,  under  its  own  momentum,  it  could  not  reach  the 
scales,  without  letting  on  steam,  and  we  hold  that  it  is  not 
negligence,  if  more  than  the  exact  and  precise  quantity,  when 
carefully  gauged,  and  really  necessary  to  overcome  the  in- 
creased firiction  at  the  frogs  and  switches,  was  let  on  by  the 
driver.  It  is  not  to  be  expected  that  the  quantity  can  be  ac- 
curately gauged  to  a  pound  or  ounce.  If  only  steam  enough 
be  let  on  to  start,  or  increase  the  speed  of  one  car  at  a  time, 
the  whole  power  of  the  engine  would  be  lost,  and  the  speed  of 
the  train  would  not  be  accelerated.  A  judicious  and  skillful 
driver  will  always  let  on  steam  enough  to  accomplish  the 
whole  object,  and  if  he  should  happen  to  let  on  a  few  pounds 
more  than  precisely  enough,  he  cannot  be  charged,  in  so  do- 
ing, with  negligence,  want  of  skill,  or  improper  management. 
No  driver  can  be  found  who  could,  in  a  moment,  make  the 
exact  calculation,  and  railroad  companies  must  use  the  men 
they  can  find,  with  the  imperfections  attaching  to  the  best  of 
them.  But  the  plaintiff  insists,  that  if  it  was  necessary  to  let 
on  steam,  still  it  was  not  necessary,  in  so  doing,  to  jerk  the 
train,  so  as  to  throw  him  off  or  over  the  platform. 

On  this  point,  the  same  three  witnesses,  produced  by  the 
plaintiff,  testify,  that  with  proper  skill  and  caution,  the  driver 
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can  so  let  on  steam,  as  to  move  the  train  without  much,  if  any 
jerk,  if  his  engine  is  in  good  order. 

Thirteen  witnesses  on  the  other  side,  equally  competent  and 
reliable,  all  concur  in  saying  that  freight  trains  are  all  liable 
to  these  jerks,  and  that  they  cannot  be  prevented  when  steam 
is  put  on,  even  if  the  engine  is  in  good  order.  When  running 
slowly,  the  speed  having  been  suddenly  slackened,  the  train 
has  closed  up  on  the  engine,  and  in  drawing  it  out  again,  by 
letting  on  steam,  there  must  be  a  jerk.  It  needs  no  witnesses 
to  prove  this;  it  is  palpable  to  the  most  careless  observer. 
The  longer  the  train  is,  the  more  violent  must  be  the  jerk,  and 
the  rear  car  will  feel  it  the  most,  and  in  such  a  train  as  this 
was,  a  person,  incautiously  standing  at  the  door  of  the  rear 
car  with  one  leg  extended  to  get  on  the  platform,  would  be 
disturbed  in  his  balance,  and  lose  his  erect  position,  with  the 
ehances  greatly  in  favor  of  his  .falling  out.  It  is  unimportant 
how  many  witnesses  may  swear,  that  an  engine  driver,  of  com- 
petent skill,  can  always  regulate  the  exact  amount  of  steam  to 
let  on.  He  may  put  on  just  as  little  or  just  as  much  steam  as 
he  pleases,  if  he  has  perfect  control  of  the  throttle  valve,  but 
how  much,  or  how  little  he  shall  put  on,  at  a  particular 
time,  cannot  be  precisely  estimated,  even  with  such  [379] 
control  of  the  valve.  His  duty  is,  to  put  on  enough. 
Jerking  then  is  inevitable.  Some  of  these  witnesses,  it  ap- 
pears, were  employes  of  the  defendant,  and  that  fact  has  given 
occasion  for  an  onslaught  upon  their  veracity  and  integrity, 
which,  in  proportion  to  its  violence,  has  not  failed  in  its  effect 
upon  the  jury.  Why  they  should  be  discredited,  to  any  greater 
extent  than  the  agents  and  employes  of  individuals,  is  incom- 
prehensible, except  upon  the  supposition,  that  railroad  com* 
panies  are  not  in  favor  with  the  public,  and  every  man  con- 
nected with  them,  no  matter  how  high  his  character  may  be  in 
society,  among  those  who  know  him  best,  is  stigmatized  by 
his  employment,  and  his  veracity  impeachable,  from  that  cir- 
cumstance alone. 

That  this  jerking  was  inevitable,  we  think  is  abundantly 
proved,  and  not  ascribable  to  negligence,  want  of  skill  or  im- 
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proper  management  of  any  agent  or  employe  of  the  defend- 
ants. 

If  it  be  true,  as  represented  by  the  defendant's  witnesses, 
that  a  sudden  jerk  will  throw  an  unguarded  man  off  his  feet, 
the  plaintiff  insists,  it  is  a  mystery  why  the  brakemen,  who 
operate  their  brakes  on  the  top  of  the  car,  are  not  frequently 
thrown  off,  and  killed.  There  is  no  evidence  as  to  such  casu- 
alties, attending  such  brakemen,  but  we  can  well  understand 
why  they  should  not  fall  off,  as  they  have  the  wheel  of  the 
brake  to  hold  to.  Their  situation,  therefore,  would  be  thought 
to  be,  comparatively,  a  safe  one. 

Pursuing  further  the  question  of  negligence,  the  plaintiff 
contends  that  a  guard  chain  extendiug  from  railing  to  railing, 
across  the  open  space  through  which  he  fell,  would  have  pre- 
vented his  fall,  and  if  so,  the  absence  of  such  chain  was  neg- 
ligence on  the  part  of  the  defendant. 

There  is  much  testimony  to  this  point.  Some  five  witnesses 
for  the  plaintiff  stated,  that  such  chains  have  been,  and  are 
now  used  on  several  roads,  at  the  rear  end  of  the  rear  car  on 
passenger  trains  —  such  cars  as  are  designed  for  passengers,  and 
that  in  their  opinion,  they  are  a  necessary  safeguard  for  the 
protection  of  passengers,  and  in  case  of  a  sudden  jerk,  such 
chains  would,  quite  likely,  save  a  man  from  falling  off  the  plat- 
form. Two  of  these  witnesses  gave  evidence  of  being  them- 
selves saved  by  such  a  chain,  and  one  of  them  had  seen  a  wo- 
man with  a  child  in  her  arms  saved  by  it,  where  there  was  a 
sudden  jerk  of  the  train. 

More  than  a  dozen  witnesses  for  the  defense,  equally  intel- 
igent,  skillful  and  rejmtable,  gave  their  testimony,  that  such 
chains  had  been  used,  at  one  time,  on  most  passenger  cars,  but 
for  the  last  three  or  four  years,  had  been  generally  discarded, 
especially  throughout  the  "West,  as  of  no  use,  affording  but 
little  if  any  protection  to  passengers,  and  as  greatly 
[380]  incommoding  both  passengers,  conductors  and  brake- 
men.  This  is  testimony  in  regard  to  passenger  cars, 
6trictly  so.  All  the  witnesses  concur  in  saying  that  on  freight 
cars,  or  caboose  cars,  such  as  the  plaintiff  occupied,  no  chain 
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was  ever  used  by  any  company.  Among  the  millions  of  pas- 
sengers by  railroad,  if  it  does  appear  that  two  or  three  persona 
have  been  saved  from  falling  off  the  platform  by  a  guard  chain, 
does  that  prove  it  would  be  negligence  in  a  company  that  did 
not  provide  them?  A  railroad  company  cannot  provide,  nor 
is  it  their  duty  to  provide  every  possible  and  conceivable  safe- 
guard for  their  passengers.  If  it  was  their  duty,  a  passenger 
could  not  go  from  one  train  to  another  for  any  purpose,  and  be 
entirely  safe,  without  the  attendance  of  a  strong  man  to  pro- 
tect him  against  every  conceivable  accident.  This  would  be 
more  efficacious  and  protective  than  a  chain  guard,  yet  who 
will  contend  it  is  negligence  in  not  providing  such  an  escort? 
But  this  testimony,  in  respect  to  the  chain  guard  as  a  pre- 
ventive of  possible  dangers,  has  reference  entirely  to  passenger 
cars,  strictly  so  called.  On  them  they  are  not  generally  used, 
and  of  no  benefit  sufficient  to  overcome  the  inconvenience  at- 
tending them.  On  a  freight  car,  or  a  caboose  car,  in  which 
passengers  may  ride  if  they  choose,  a  guard  chain  is  never 
used.  It  is  in  proof,  this  train  was  the  regular  freight  train, 
having  no  passenger  car  attached,  but  "  a  caboose  "  designed 
for  the  use  of  the  hands  and  other  employes  on  the  road.  It 
is  a  convenience,  on  roads  whose  business  will  not  allow  them 
to  run  more  than  one  daily  passenger  train,  and  it  is  known 
to  the  public,  as  an  inferior  mode  of  conveyance  in  all  respects, 
to  the  regular  and  neatly  fitted  passenger  car.  The  train  to 
which  this  "  caboose  "  was  attached  was  a  regular  freight  train, 
and  nothing  else,  and  for  the  carriage  of  freight  —  the  carriage 
of  passengers  was  an  incident,  and  not  the  principal  business 
of  the  train.  But  so  far  as  the  question  of  negligence  in  the 
conduct  of  the  employes  on  the  train  is  concerned,  we  should 
hold,  they  were  bound  to  exercise  the  same  diligence  and  care, 
as  on  a  regular  passenger  train.  It  was  the  practice  to  permit 
passengers  to  ride  in  it,  for  which  the  usual  passenger  fare 
was  demanded,  so  that  it  is  not  for  the  defendant  to  deny  his 
liability  as  a  carrier  of  passengers,  but  it  by  no  means  follows 
that  the  defendant  was  bound  to  have  the  caboose  as  safe  and 
convenient  as  a  car  intended  only  for  the  carriage  of  passen- 
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gers.  The  caboose  is  seen  by  the  traveling  public  —  it  is  made 
for  the  company's  use  chiefly  —  is  known  to  be  deficient  in 
very  many  qualities,  which  distinguish  the  passenger  car.  One 
great  safeguard,  found  on  all  passenger  trains,  to  be  without 

which,  would  be  great  negligence,  is  the  bell  cord,  by 
[381]    which  the  conductor  has  complete  control  of  the  driver, 

and  through  him,  of  the  train,  by  means  of  well  under- 
stood signals  communicated  by  it.  This  cannot  well  be  put 
upon  a  freight  train,  and  is  never  found  there,  and  from  this 
circumstance  alone,  a  seat  in  the  caboose  attached  to  it  is  more 
dangerous  than  in  a  passenger  car  of  a  passenger  train.  Can 
it  be  said  it  is  negligence  in  not  having  a  bell  cord  to  a  freight 
train  on  which,  for  the  accommodation  of  a  person,  he  is  per- 
mitted to  ride?  The  public  are  not  invited  to  occupy  the 
caboose;  they  are  permitted  to  do  so  if  the  urgency  of  busi- 
ness, or  other  motive,  forbids  delaying  to  wait  for  the  regular 
passenger  train.  The  passenger  takes  the  car  as  he  finds  it, 
and  must  put  up  with  all  its  deficiencies  and  inconveniences, 
and  want  of  safeguards;  the  company  being  responsible  only 
for  the  care  and  vigilance,  and  skill  and  proper  management  of 
those  having  it  in  charge,  such  as  it  is,  and  that  it  is  not  de- 
fective in  any  essential  particulars.  The  plaintiff  knew  all 
about  this  car  when  he  got  into  it — he  took  it  in  preference  to 
waiting  for  the  passenger  train.  It  was  as  safe,  and  as  well 
fitted  as  a  caboose  usually  is.  The  only  obligation,  then,  up- 
on the  defendant,  was  to  carry  the  plaintiff  safely  in  the  ca- 
boose as  it  was.  He  took  it  as  it  was — it  was  known  to  him 
to  be  a  freight  train,  with  freight  train  accommodations  only, 
and  he  could  have  refused  to  go  in  it.  It  was  not  the  usual 
way  in  wjiich  gentlemen  in  his  position,  traveled — a  few 
hours  delay  would  have  given  him  a  better  mode.  Taking 
this,  he  took  it,  well  knowing  what  he  did,  and  well  knowing 
it  was  an  inferior  mode  of  conveyance,  and  impliedly  agreed 
to  accept  and  be  satisfied  with  such  accommodations  as  that 
particular  car  afforded.  Nobody  is  deceived  by  it.  It  is  not 
held  forth  as  a  passenger  car,  but  as  an  inferior  car,  which 
persons  may  ride  in  if  they  choose,  and  be  content  with  the 
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accommodation  it  offers.  At  the  same  time,  the  employes 
are  held  to  as  strict  accountability  in  the  management  of  a 
train  with  a  caboose  attached,  as  the  law  imposes  in  the  trans- 
portation of  passengers  in  cars  specially  provided  for  such 
purpose.  A  chain  guard  is  not  appurtenant  to  such  a  car — is 
never  found  upon  one,  and  it  was  no  negligence  in  not  pro- 
viding one  for  this  particular  car.  We  have  said  in  16  111. 
568  [Chicago  <&  Galena  JJ.  R.  R.  Co.  v.  Fay),  that  a  pass- 
enger  takes  all  the  risks  incident  to  the  mode  of  travel,  and 
the  character  of  the  means  of  conveyance  which  he  selects,  the 
party  furnishing  the  conveyance  being  only  require  d  to  adapt 
the  proper  care,  vigilance  and  skill  to  that  particular  means. 
For  this  and  this  only  was  the  defendant  responsible.  The 
passengers  can  only  expect  such  security  as  the  mode  of  con- 
veyance affords. 

But  it  is  said  by  the  plaintiff,  that  the  improper 
management  of  the  train  by  the  employes  of  the  de-  [382] 
f endant,  included  not  only  the  conduct  of  the  driver  of 
the  engine,  but  that  of  the  conductor  also.  That  he  was 
chargeable  with  carelessness,  if  not  recklessness,  in  directing 
the  plaintiff  into  a  dangerous  position,  without  giving  him 
notice  that  such  position  was  dangerous,  it  being  a  matter  en- 
tirely within  his  own  knowledge,  and  not  within  the  know- 
ledge of  the  plaintiff. 

On  this  point  how  stand  the  facts?  Did  the  conductor  give 
any  order  or  direction  to  the  plaintiff  by  which  he  was  neces- 
sarily controlled?  It  is  clear  that  passengers  are,  and  must 
be,  while  upon  the  cars,  under  the  control  of  the  conductor, 
and  this  for  the  safety  of  the  train  and  all  upon  it.  On  leav- 
ing a  train,  he  can,  no  doubt,  compel  them  to  leave  by  a 
particular  door  or  passway,  and  when  he  so  orders,  if  an 
accident  happens,  the  party  using  all  necessary  precautions, 
his  employers  might  be  liable,  especially  if  it  was  at  a  place 
where  it  was  not  usual  to  land  passengers.  Did  the  conductor 
order,  or  direct,  or  advise  the  plaintiff  to  leave  the  car,  while 
in  motion,  at  the  particular  place  where  he  did  leave  it? 

What  is  the  testimony  ?     We  will  leave  out  of  view  the  evi- 
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dence  given  by  Bush,  the  conductor,  on  the  part  of  the  de- 
fendant, and  that  of  Lombard,  on  the  part  of  the  plaintiff, 
with  this  remark:  that  the  testimony  of  neither  can  change 
the  aspect  of  the  case  which  it  is  made  to  assume  by  the  testi- 
mony of  more  indifferent  witnesses.  And  it  should  be  re- 
membered that  the  testimony  of  Lombard  was  taken  on  a  de- 
dimus,  some  weeks,  or  months  after  the  occurrence,  and  pur- 
ports to  relate,  not  what  he  saw,  but  what  he  heard,  and  we  all 
know  how  very  difficult  it  is  to  remember  and  repeat  the  pre- 
cise words  of  a  conversation  that  is  being  detailed.  That  kind  of 
testimony  is  never  satisfactory  unless  a  memorandum  of  the 
words  has  been  made  at  the  time  of  their  utterance,  or  the  party 
has  a  very  special  interest  in  remembering  them. 

It  is  always  held  that  the  repetition  of  oral  statements  must 
be  subject  to  much  imperfection.  The  party  receiving  them 
may  not  have  understood  the  meaning  correctly,  or  remem- 
bered the  precise  words  used,  which,  if  given  precisely  as 
uttered,  might  vary  the  effect  of  the  statement. 

We  would  be  inclined  to  place  more  faith  in  the  statements 
of  Bush,  given  from  the  stand,  subject  as  he  was  to  a  strict 
cross-examination,  than  to  that  of  Lombard,  without  any 
desire  to  cast  the  least  reflection  upon  his  testimony.  He 
gave  the  conversation  as  he  remembered  it,  doubtless,  but  who 
shall  estimate  the  fallacy  of  human  memory? 

We  lay  their  statements  aside,  and  take  that  of  Kobert  E. 
Goodrich,  who,  though  called  by  the  defendant  does 
[383]  not  appear,  by  the  record,  to  be  interested  for  either 
party.  Yet  his  testimony  is,  for  the  reasons  above 
given,  subject  to  much  imperfection,  as  being  a  repetition  of 
what  plaintiff  said  to  him.  But  in  one  important  particular 
it  corroborates  the  conductor,  and  he  is  corroborated  by  Dr. 
Bunce.  The  plaintiff  did  not  cross-examine  him.  Mr.  Good- 
rich says: 

"  I  reside  in  Galesburg;  have  lived  there  six  years;  five 
years  of  that  time  I  was  railroading;  am  now  dealing  in  pro- 
duce.    Know  plaintiff;  heard  he  got  hurt  last  summer.     I 
had  a  conversation  with  plaintiff,  I  think,  the  first  week  of 
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July,  regarding  his  injury.  I  finally  asked  him  how  the  acci- 
dent happened.  He  went  on  and  gave  a  statement,  that  he 
came  into  Galesburg  on  a  freight  train,  and  instead  of  going 
down  to  the  place  where  the  cars  stopped,  got  off  (having  had 
some  conversation  with  the  conductor  about  supper,  and  hear- 
ing it  was  too  early).  He  asked  conductor  if  he  ccfuld  get  off, 
and  that  the  conductor  said  that  business  men  were  in  the 
habit  of  getting  off,  and  that  the  train  slacked  up  so  that  he 
could  get  off.  I  do  not  recollect  the  street,  but  train  was  run- 
ning about  three  miles  an  hour,  and  he  got  up,  took  his  satchel 
and  umbrella,  and  went  to  front  end  of  car,  and  conductor  told 
him  he  had  better,  or  it  was  more  safe  to  get  off  at  the  hind 
end.  He  went  to  hind  end  and  stepped  one  foot  on  platform, 
and  the  engine  took  up  slack  of  train,  and  pitched  him  out 
through  the  opening  at  the  hind  end  of  car.  I  asked  him  if 
he  blamed  the  conductor,  and  he  said  he  did  not  attach  any 
blame  to  the  conductor." 

Now  this  is  a  succinct,  and  doubtless  a  correct  statement  of 
the  main  facts  on  this  point.  The  testimony  of  Lombard  does 
not  weaken  it,  nor  does  his  testimony,  with  that  of  the  con- 
ductor, go  to  prove  that  he  was  ordered  or  directed  by  the  con- 
ductor to  leave  the  train  at  the  place  he  did  leave  it,  nor  that 
the  conductor  advised  it.  He  advised  him  to  go  to  the  rear 
door  as  affording  a  safer  exit  than  the  front  door,  but  of  the 
whole  matter  the  plaintiff  was  his  own  adviser.  The  testi- 
mony of  Doctor  Bunce  is  nearly  to  the  same  effect.  Suppose 
the  plaintiff  knew  without  being  informed  by  the  conductor, 
that  "  up-town  people,"  or  business  men,  usually  got  off  at 
that  place,  and  had  attempted  to  get  off  there,  and  an  accident 
happened,  would  the  defendant  have  been  liable?  Should  the 
fact  then,  that  the  conductor  gave  the  plaintiff  this  informa- 
tion, be  held  to  be  a  direction,  or  order  to  him,  to  get  off  there, 
so  as  to  throw  the  risk  on  the  defendant  \  We  look  upon  it  as 
mere  information  given  to  the  plaintiff,  who  seemed  anxious 
to  find  a  stopping  place  nearer  his  own  residence,  than  any  of 
the  usual  stopping  places  of  such  a  train,  leaving  the  plaintiff 
perfectly  free  to  act  on  his  own  responsibility.     He  was  of  raa- 
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ture  age,  sharp  understanding,  and  familiar  with  the 
[384]    hazards  attendant  on  traveling  by  a  railroad,  and  if  he, 

and  not  the  defendant,  would  have  been  chargeable 
with  negligence  if,  on  his  own  knowledge  that  "  up-town  peo- 
ple "  got  off  there,  he  attempted  to  get  off,  the  train  being  in 
motion,  is  he  less  chargeable  with  negligence,  because  the  con- 
ductor gave  him  that  information  ?  Surely,  it  cannot  change 
his  position,  no  matter  how  he  got  the  knowledge.  He  was 
his  own  master  and  judge,  of  what  was,  and  what  was  not  pru- 
dent. The  information  given  him  by  the  conductor,  that  the 
train  slacked  up  so  that  he  could  get  off,  amounts  to  no  more 
than  this :  it  is  no  trouble  to  carry  you  a  few  rods  to  the  usual 
stopping  place,  but  before  reaching  it,  the  train  slacks  up  and 
runs  slow,  and  business  men  residing  up  town  often  get  off 
If  the  plaintiff  had  previously  known  this  fact,  and  attempted 
to  get  off  as  business  men  did,  and  an  accident  happened,  no 
reasoning  can  establish  the  defendant's  liability.  It  would  be 
pronounced,  in  business  men,  or  in  any  other  men,  as  a  care- 
less and  imprudent  act,  for  doing  which  they,  and  not  the  rail- 
road company,  should  suffer  the  consequences.  It  is  a  stand- 
ing precaution,  known  to  every  man,  woman  and  child  abovti 
the  age  of  puberty,  who  has  ever  traveled  on  a  railroad,  tha^ 
it  is  full  of  danger  to  leap  or  step  from  a  car  when  in  motion, 
and  none  do  it,  but  those  who  by  practice,  know  how  to  regu- 
late and  dispose  of  their  own  momentum.  The  information 
then,  given  by  the  conductor,  makes  it  none  the  less  careless- 
ness on  the  part  of  the  plaintiff.  He  knew,  though  the  train 
was  for  the  moment  slacked  up  by  shutting  off  the  steam,  that 
the  slack  was  subject  to  be  taken  up  suddenly,  and  his  own 
experience  told  him  when  it  is  so  taken  up  it  is  always  with  3 
jerk,  affecting  the  rear  car  more  sensibly,  or  in  a  greater  de- 
gree than  any  other,  and  common  prudence  should  have  hinted 
to  him  that  the  "  cushioned  seat "  upon  which  he  was  sitting 
was  beyond  doubt,  the  place  of  greatest  safety,  and  which  he 
should  have  retained  a  few  minutes  longer,  until  five  hundred 
feet  were  passed  over,  and  the  "  scales  "  were  reached.  But 
his  anxiety  to  get  home,  and  get  a  hot  supper,  seem  to  have 
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overcome  all  his  prudential  notions,  and  prompted  him  to 
tempt  his  fate. 

It  cannot  be  denied,  that  the  attempt  of  the  plaintiff  to  leave 
the  car,  when  it  was  in  motion,  was  the  proximate  cause  of  the 
injury,  for  had  he  remained  in  his  seat  as  an  ordinarily  prudent 
man  would  have  done,  putting  on  steam  and  taking  up  the 
slack,  no  matter  how  suddenly,  or  how  violent  the  jerk  might 
have  been,  which  followed  it,  would  not  have  harmed  him  in 
the  least.  Bush  says,  in  his  testimony,  that  the  plaintiff  said, 
he  did  not  blame  him.  Lombard  does  not  give  this  version 
of  the  conversation.  Laying  their  testimony  aside, 
Goodrich  says  distinctly,  the  plaintiff  said  to  him  "he  [385] 
did  not  attach  any  blame  to  the  conductor,"  nor  could 
he,  as  the  facts  show,  for  however  strong  may  be  the  desire  to 
throw  the  fault  upon  the  defendant,  the  great  fact  stands  out 
prominent  over  all  others,  that  the  attempt  of  the  plaintiff  to 
leave  the  car  when  in  motion,  at  a  place  not  the  regular  depot 
or  stopping  place,  was  his  own  uncounseled  act,  not  directed 
to  do  it,  nor  advised  to  do  it  by  any  agent  of  the  defendant,  or 
at  their  request,  nor  for  their  benefit,  but  solely  that  the 
plaintiff  might  accomplish  more  speedily  a  desired  purpose  of 
his  own.  He  knew  it  was  dangerous  to  be  on  the  platform  of 
a  car,  when  in  motion,  for  any  purpose.  He  knew,  to  attempt 
to  get  off  a  car  when  moving  at  the  rate  of  three  or  four  miles 
an  hour,  was  dangerous,  and  to  do  so  at  one  door  was  more 
dangerous  than  at  another,  and  the  only  part  the  conductor 
seemed  to  have  acted  on  the  occasion  was  in  attempting  to 
make  his  exit  by  the  rear  door  as  safe  as  possible,  and  in 
attempting  to  save  him  as  he  fell.  It  is  scarcely  possible  that 
the  plaintiff  could  have  understood  the  conductor's  informa- 
tion, as  an  order  that  he  should  get  off  where  business  men 
Fometimes  got  off.  Had  the  conductor  made  such  remarks  as 
he  did  to  an  ignorant  boy,  or  to  an  inexperienced  woman,  and 
they  had  acted  upon  them  and  been  injured,  carelessness  and 
negligence  might  be  properly  chargeable;  but  the  plaintiff 
was  familiar  with  railroad  traveling  and  had  full  knowledge 
of  the  risks  he  ran,  and  was  acting  upon  his  own  decision. 
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We  endeavored  in  the  case  of  The  Chicago  and  Galena 
Union  Railroad  Company  v.  Jacobs,  20  111.,  478,  by  a  re- 
view of  all  the  American  and  English  cases  relating  to  negli- 
gence, to  lay  down  some  rules  by  which  it  is  to  be  adjudged. 
Among  others  we  there  said,  to  maintain  an  action  for  negli- 
gence, there  must  not  only  be  fault  on  the  part  of  the  defend- 
ant, but  ordinary  care  on  the  part  of  the  plaintiff  must  be  shown. 
Neither  of  these  element  are  found  in  this  case.  We  find  no 
negligence,  or  want  of  skill,  or  improper  management,  on  the 
part  of  the  defendant,  as  alleged  in  the  several  counts  of  the 
declaration.  The  evidence  we  consider  as  convincing,  that  the 
jerking  of  the  train  was  inevitable;  that  it  was  not  by  or 
through  the  carelessness  of  the  defendant,  or  negligence,  or 
want  of  skill  on  his  part,  that  the  plaintiff  was  violently 
thrown  upon  the  ground  and  his  ankle  fractured;  that  it  was 
not  the  duty  of  the  defendant  to  provide  a  guard  chain  at  the 
rear  end  of  the  caboose,  such  car  being  attached  to  the  freight 
train  more  for  the  use  of  the  employees  of  the  road,  into  which 
passengers  are  not  invited  to  take  seats,  but  permitted  only, 
and  the  plaintiff,  well  knowing  the  car  and  its  safeguards,  vol- 
untarily, to  avoid  a  little  delay  for  the  passenger  train, 
[386]  placed  himself  in  it,  taking  the  risk  of  its  safety;  that 
this  was  a  regular  freight  train  and  nothing  else;  that 
the  defendant  did  not  undertake,  improperly,  to  discharge  the 
plaintiff  from  the  train  before  it  had  arrived  at  the  station 
house  or  depot  of  the  defendant,  and  while  the  cars  were  in 
motion,  but  that  the  discharge  of  the  plaintiff  at  the  time  and 
place,  and  when  the  cars  were  in  motion,  was  at  his  own  in- 
stance and  choice.  The  accident,  therefore,  was  occasioned  by 
his  own  want  of  ordinary  care. 

The  case  of  The  Galena  and  Chicago  Union  Railroad 
Company  v.  Yarwood,  15  111.,  469,  and  the  case  of  the  Same 
Plaintiffs  v.  Fay,  16  id.,  567,  and  Same  v.  Jacobs,  20  id., 
485,  settle  the  law  of  this,  as  arising  on  the  facts  as  alleged  in 
the  declaration. 

In  those  cases  this  court  held,  in  Jacobs'  case,  that  two 
things  must  concur  to  support  this  action,  negligence  on  the 
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part  of  the  defendant,  and  no  want  of  ordinary  care  on  the 
part  of  the  plaintiff,  and  the  question  of  liability  does  not  ab- 
solutely depend  on  the  absence  of  all  negligence  on  the  part  of 
the  plaintiff,  but  upon  the  relative  degree  or  want  of  care,  as 
manifested  by  both  parties.  This  case  shows  a  want  of  ordi- 
nary care  on  the  part  of  the  plaintiff.  In  the  case  of  Yarwood 
and  Fay,  it  was  held  that  passengers  took  the  risks  incident  to 
the  mode  of  travel,  and  the  character  of  the  means  of  convey- 
ance which  they  select,  the  party  furnishing  the  means  being 
bound  only  to  adapt  the  necessary  care,  vigilance  and  skill  to 
those  means,  the  carrier  and  passenger  owing  reciprocal  duties 
each  to  the  other,  and  if  a  passenger  on  a  railroad  car  is  guilty 
of  negligence  by  unnecessarily  exposing  himself  to  danger,  or 
by  imprudently  and  unnecessarily  passing  from  one  car  to  an- 
other while  the  train  is  in  motion,  and  receives  an  injury,  and 
his  carelessness  or  imprudence  has  contributed  in  any  way  to 
produce  the  injury,  he  cannot  recover  for  it;  and  if  such  pas- 
senger is  chargeable  with  a  want  of  reasonable  care,  and  his 
want  of  such  care  concurs  with  that  of  the  railroad  company 
in  producing  an  injury  to  him,  he  cannot  recover  for  it. 
These  cases,  particularly  that  of  Fay,  adopt  the  reasonings 
and  rule  laid  down  in  Foresters  Case,  11  East,  60,  that  a  pas- 
senger suing  for  an  injury  must  show  not  only  that  the  injury 
to  him  was  the  result  of  the  carelessness  or  negligence  of  the 
defendant,  but  also  that  he  himself  was  without  fault  in  pro- 
ducing the  injury;  and  the  burden  of  proof  is  on  him  to  show 
that  the  defendant  was  negligent,  and  that  he  himself  was  not 
guilty  of  negligence.  The  expression  in  this  case  of  "any 
negligence  "  by  the  plaintiff,  must  be  understood  as  explained 
ii  Jacobs'  Case,  20  111.,  485,  where  it  is  said  that  all  care  cr 
negligence  is  at  best  but  relative,  the  absence  of  the  highest 
possible  degree  of  care  shows  the  presence  of  some  degree 
of  negligence,  slight  as  it  may  be,  and  that  the  true 
doctrine  is,  that  in  proportion  to  the  negligence  of  the  [387] 
defendant  should  be  measured  the  degree  of  care  on  the 
part  of  the  plaintiff.  The  degree  of  negligence  should  be 
measured,  and   compared   and   considered;  and    whenever  it 
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appears  that  the  plaintiff's  negligence  is  slight,  as  compared 
with  the  defendant's  greater  or  gross  negligence,  he  must  not 
be  deprived  of  his  action.     20  111.,  496-7. 

We  are  referred  by  the  plaintiff  to  the  case  of  this  Same 
Company  vs.  George,  19  111.,  517,  under  these  points  we  have 
been  discussing.  We  adhere  to  the  ruling  in  that  case,  as  we 
understand  it,  with  the  qualifications  in  Jacobs'  case.  We 
hold,  in  this  case,  as  in  George's  case  and  in  the  other  casea 
cited,  that  carriers  of  passengers  for  hire  are  bound  to  use 
the  utmost  care  and  diligence  in  providing  for  the  passen- 
gers' safety,  by  the. use  of  proper  and  safe  means  of  convey- 
ance. The  care  required  is  not  that  care  without  the  exercise 
of  which  accidents  may  happen ;  as,  for  example,  after  a  pas- 
senger is  received  on  board,  he  would  be  safer,  less  liable  to 
accident,  if  locked  up  in  the  car,  or  chained  to  one  of  the 
seats  or  other  fixture,  so  as  to  deprive  him  of  locomotion  — 
moving  from  car  to  car.  This  would  be  the  very  utmost  de- 
gree of  care  and  caution,  but  that  is  not  required,  so  that  the 
epithet  "  utmost "  must  be  taken  with  some  qualification. 
It  is  very  difficult  to  define  the  degree  of  care  requisite.  In 
Boyoe  v.  Anderson  et  at.,  2  Pet.,  150,  which  was  a  case 
against  the  owners  of  a  steamboat,  employed  in  carrying 
property  and  passengers  on  the  Ohio  and  Mississippi  rivers, 
for  the  loss  of  some  negroes  by  the  upsetting  of  the  boat's 
yawl  by  bad  management,  Chief  Justice  Marshall  held,  that 
the  responsibility  of  the  carrier  should  be  measured  by  the 
law  applicable  to  passengers,  rather  than  by  that  applicable 
to  the  carriage  of  common  goods,  and  that  the  rule  of  care  is 
that  of  ordinary  care  —  the  care  which  all  bailees  for  hire  owe 
their  employer. 

The  rule,  however,  in  more  modern  cases,  as  in  Stokes  v. 
Saltonstall,  13  Pet.,  190,  is  much  more  rigid.  There  it  is 
held,  if  the  disaster  was  occasioned  by  the  least  negligence,  or 
want  of  skill  or  prudence  on  the  part  of  the  defendant  Stokes, 
who  owned  the  coach,  he  would  be  liable.  This  is  the  rule  of 
this  court,  as  explained  in  the  Jacobs  case,  where  we  hold 
that  the  negligence  of  the  defendant  is  to  be  measured  with 
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that  of  the  plaintiff,  and  for  the  excess  only,  as  against  the 
defendant,  can  the  jury  find  a  verdict.  From  all  the  cases, 
we  can  gather  this  rule  of  care  and  diligence  —  that  its  extent 
is  to  be  measured  by  the  known  perils  to  which  passengers 
are  exposed  by  the  particular  kind  of  conveyance.  The  more 
hazardous  the  mode,  the  greater  the  care  and  diligence  re- 
quired by  both  parties.  The  liability  can  only  be  dis- 
charged by  showing  that  all  reasonable  skill  and  dili-  [388] 
gence  have  been  employed,  as  well  by  the  plaintiff  as 
by  the  defendant. 

But  it  is  argued  by  the  plaintiff,  that  the  jury  having  found 
the  facts  alleged  in  the  declaration,  this  court  cannot,  without 
stultifying  itself,  and  without  invading  the  rights  of  the  jury 
to  decide  the  facts,  reverse  their  finding,  by  declaring  they  do 
not  exist,  and  that  no  negligence  or  carelessness  on  the  part 
of  the  defendant  was  proved.  Such  a  decision,  he  contends, 
would  render  useless  trials  by  jury,  and  would  be  an  invasion 
of  the  constitutional  rights  of  the  citizen.  But  has  not  the 
court  rights  and  duties  to  perform,  equally  as  important  as 
those  of  a  jury?  This  court  is  clothed  with  power  by  express 
statute,  to  consider  a  case  on  the  evidence,  else  why  is  the 
evidence  certified  up  to  this  court?  This  court  will  look  into 
the  error  which  questions  the  finding  of  a  jury,  whether  upon 
the  law  or  the  evidence,  and  the  evidence  is  preserved  in  the 
record,  by  bill  of  exceptions,  for  such  purpose.  This  court 
can,  and  will,  and  uniformly  does,  in  a  proper  record,  scan 
the  evidence,  and  if  the  finding  of  the  jury  is  palpably  against 
the  evidence,  or  there  be  no  evidence  to  sustain  the  finding, 
what  is  this  court  to  do?  Why,  clearly,  so  to  pronounce;  to 
set  aside  the  verdict,  and  remand  the  cause  for  a  new  trial,  if 
proper  so  to  do.  The  citizen  had  no  constitutional  right  to 
an  unjust  verdict,  and  the  trial  by  jury  would  be  worse  than 
useless  if  there  existed  no  supervisory  power  over  them  to 
correct  their  errors,  or  as  it  may  happen,  to  arrest  them  in  a 
palpable  and  glaring  attempt  to  do  injustice.  This  court  has 
a  right  to  look  into  the  whole  record,  into  the  facts  as  well  as 
into  the  law,  and  adjust  the  scales  which  a  jury  may  have  im- 
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properly  or  unjustly  disturbed,  always  regarding  the  rules  foi 
interference,  which  long  custom  and  correct  principle  have 
sanctioned,  and  to  which  we  have  already  adverted,  and  now 
obey. 

The  next  point  argued  at  length  by  the  plaintiff  is  the 
amount  of  damages,  in  reply  to  suggestions  of  the  defendant 
that  they  are  excessive.  The  plaintiff  insists  that  this  de- 
pends mostlyupon  the  nature,  extent  and  permanency  of  the 
injury;  the  effect  it  has  produced  and  is  likely  to  produce 
upon  the  physical  condition  of  the  plaintiff;  his  pain  and 
suffering,  both  mental  and  physical,  past  and  future;  the 
effect  it  has  upon  its  pecuniary  interests,  both  as  regards  the 
expenses  occasioned  by  the  injury,  and  the  effect  it  has  upon 
his  business.  These  are  proper  elements  to  be  considered,  in 
estimating  the  damages,  and  as  to  them,  what  are  the  facts? 
No  one  of  the  surgeons  describe  a  very  serious  injury. 
Though  it  may  be  a  permanent  injury,  that  does  not  make  it 
very  serious,  like  the  loss  of  a  limb,  a  hand,  or  foot,  or 
[389]  an  eye.  It  is  merely,  if  we  understand  them  the  dis- 
placement of  a  small  bone  of  the  foot  called  the  astraga- 
lus —  the  ankle  bone,  knuckle  bone,  or  sling  bone,  as  it  is 
sometimes  called.  Displacing  this  turns  the  foot  in  and  the 
toes  downward.  But  if  it  is  replaced,  or  the  bone  taken  or\ 
those  surgeons  do  not  say  he  will  be  disabled.  Dr.  Brainard 
says,  if  the  displaced  piece  was  taken  out,  he  would  have  a 
strong  and  useful  foot;  but  the  foot  would  be  flattened,  the 
ankle  stiff,  and  the  limb  an  inch  shorter.  He  thinks  the  bone 
will  be  likely  to  unite  by  ligaments,  which  nature  forms, 
and  when  formed  and  united,  he  will  not  lose  the  motion  he 
now  has,  and  this  motion  may  increase  when  it  shall  become 
fully  united;  will  have  to  walk  on  the  side  of  his  foot,  which 
may  produce  swelling,  but  if  care  is  used,  no  danger  of  any 
abscess. 

This,  though  painful  enough,  is  nothing  to  the  loss  of  the 

foot,  the  hand,  eye,  arm,  or  any  other  prominent  limb.     It  is 

simply  a  displacement  of  the  ankle  bone,  the  most  serious 

effect  of  which  will  be  to  cause  the  plaintiff  to  limp  some,  re- 
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quiring,  probably,  the  use  of  a  cane  to  assist  him  in  walking. 
His  physical  condition,  as  a  whole,  cannot,  from  the  nature  of 
the  injury,  be  affected  in  any  way.  The  pain  and  suffering 
hitherto  has  been,  unquestionably,  very  great,  and  may  be  re- 
peated if  an  operation  becomes  necessary,  of  which  there  is  no 
great  probability,  if  he  is  careful,  and  refrains  from  using  his 
foot  until  the  parts  are  accommodated  to  each  other.  The  ex- 
penses of  his  cure  would  also  be  a  legitimate  subject  of  inquiry, 
and  can  be  very  nearly  estimated.  One  of  the  surgeons,  who 
seems  to  have  had  the  case  in  charge,  thinks  his  bill  will  be 
as  much  as  one  hundred  dollars,  and  that  of  the  nurses,  we 
should  think,  would  probably  be  as  much  more.  Here,  then, 
is  one  item  pretty  accurately  ascertained,  if  damages  can  in 
any  event  be  allowed.  For  pain  and  suffering,  the  jury  would 
have  a  right  to  be  liberal  in  a  proper  case,  and  there  is  no 
fixed  rule  by  which,  in  this  estimate,  they  are  to  be  governed, 
keeping  in  mind  all  the  time  that,  though  they  may  give  dam- 
ages, they  must  not  be  so  great  as  to  carry  with  them  the  ap- 
pearance of  being  the  progeny  of  prejudice,  passion,  or  other 
unworthy  motive.  The  effect  the  injury  is  likely  to  produce 
on  the  professional  business  of  the  plaintiff,  would  also  be 
taken  into  consideration.  He  is  known  to  be  a  gentleman  of 
high  standing  at  the  bar,  with  many  clients,  and  with  a  lucra- 
tive practice  extending  to  Chicago,  and  in  the  most  important 
court  there.  How  is  this  injury  to  affect  that  practice,  and 
his  professional  earnings  from  it? 

This  is,  by  far,  the  most  important  inquiry  of  all,  and  on 
which  little  or  no  evidence  was  given.  Mr.  Beardsley  stated 
that  the  plaintiff  had  been  doing  a  large  business,  requiring 
him  to  be  away  from  home  —  generally  in  the  courts  of 
the  United  States.  He  went  last  October,  four  months  [390] 
after  he  had  received  the  injury,  to  Chicago  to  attend 
court.  At  July  term  he  had  about  one  hundred  cases  which 
were  continued,  whether  on  account  of  his  inability  to  attend 
them  it  is  not  stated,  or  that  there  was  any  loss  resulting  from 
such  continuances;  he  attended  the  September  term  in  Knox 
county,  about  two  months  after  receiving  the  injury  —  the  fall 
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term  at  Chicago,  and  the  last  term  at  Chicago  of  the  United 
States  court  —  all  within  a  few  months  after  the  accident. 
No  loss  is  proved  as  resulting  from  the  injury,  in  his  prac- 
tice, nor  can  we  see  how  he  is  in  any  manner  disabled  from 
pursuing  his  profession  with  the  same  ardor,  with  the  same 
efficiency,  and  with  the  same  profitable  results  as  heretofore. 
His  lameness,  even  if  he  has  to  be  supported  by  a  crutch  or 
cane,  will  in  no  degree  interfere  with  his  office  business,  or 
with  his  pleadings  in  court,  or  with  his  studies  in  his  cham- 
ber, or  paralyze  his  laudable  efforts  to  climb  the  steep 

"  Where  fame's  proud  temple  shines  afar." 

The  plaintiff,  to  his  praise  be  it  said,  is  an  eminent  attorney 
and  counselor,  skilled  in  drafting  bills  in  chancery,  special 
pleas,  and  in  the  preparation  of  able  and  voluminous  briefs  in 
important  cases,  and  in  arguing  from  them ;  how  can  this  in- 
jury of  the  ankle  diminish  his  power  in  these  respects  ?  Would 
he  not,  crippled  as  he  says  he  is,  be  justified  in  demanding  as 
large  fees  for  the  exertion  of  his  brains,  as  before  the  injury? 
Can  he  not  go  from  home  to  Chicago,  and  elsewhere,  with 
the  same  ease  he  was  wont  to  travel?  Certainly,  unless  this 
accident  shall  have  made  him  timid  of  railroad  traveling, 
which  is  not  at  all  probable,  and  especially  if  a  large  sum  of 
money  is  to  be  derived  from  a  comparatively  slight  accident. 
Will  his  income  be  less  by  what  has  befallen?  The  plaintiff 
says  the  jury  did  not  find  enough  —  they  should  have  found 
sufficient  to  enable  him  to  have  retired  from  business,  support- 
ing his  family  on  the  interest  of  a  fund  which  the  jury  should 
have  placed  at  his  disposal,  and  giving  them  as  good  a  support 
as  he  could  furnish  in  the  pursuit  of  his  business.  If  this  is 
a  proper  view  of  the  case  then  certainly  the  jury  have  failed 
in  their  duty.  The  support  of  the  plaintiffs  family  cannot 
fall  short  of  two  thousand  dollars  per  annum.  A  fund  to 
yield  this  amount  at  six  per  cent,  should  be  thirty-three  thou- 
sand three  hundred  and  thirty-dollars  and  thirty-three  cents, 
and  that  should  have  been  the  verdict  of  the  jury.  But  that 
is  not  the  view  to  take  —  the  one  we  have  presented  is  the 
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true  view.  How  much  are  his  professional  receipts  dimin- 
ished, or  likely  to  be  diminished,  by  reason  of  this  accident? 
The  plaintiff  is  in  the  prime  of  life,  in  good  health,  and  in  the 
full  enjoyment  of  all  the  faculties  necessary  to  enable 
him  to  pursue  his  profession  with  all  the  industry  and  [391] 
energy  he  may  invoke,  save,  perhaps,  the  necessity  of 
limping  slightly,  in  going  to  and  from  the  various  courts  he 
attends. 

Should  a  person  whose  avocations  in  life  are  not  profession- 
al, but  dependent  for  success  on  the  free  use  of  all  his  limbs, 
be  injured,  the  proper  inquiry  in  such  case  is,  to  what  extent  is 
he  disabled  ?  If  a  carpenter,  blacksmith  or  other  person,  whose 
living  is  obtained  by  manual  labor,  should  be  crippled  in  his 
hand,  in  so  far  as  that  detracts  from  his  power  of  earning  his 
accustomed  livelihood,  so  far  should  the  jury  give  him  dam- 
ages over  and  above  the  usual  damages  for  the  pain  and  suf- 
fering, medical  attendance,  loss  of  business  whilst  confined, 
etc.  So  with  every  other  profession.  There  is  a  total  absence 
of  evidence  here,  to  show  that  the  plaintiff  has  lost  or  will 
lose  one  dime  less  of  income  from  his  practice  now,  than  he 
received  prior  to  the  accident.  It  was  not  in  the  nature  of 
things  or  of  the  injury,  that  he  should. 

In  the  absence  of  all  necessary  proof  on  this  important 
point,  who  will  not  say  that  the  damages  are  excessive?  Even 
if  we  have  erred  on  the  question  of  negligence,  no  circum- 
stances of  aggravation  are  shown  against  the  defendant,  and 
if  negligent  at  all,  it  was  very  slight,  and  not  to  be  visited  by 
vindictive  damages  as  these  unquestionably  are.  Their  mag- 
nitude, in  full  view  of  all  the  facts  of  the  case,  compel  the 
belief,  that  the  jury  who  gave  them,  was  influenced  by  that 
popular  prejudice  existing  all  over  the  country  against  rail- 
road corporations.  This  should  not  be.  Juries  should  re- 
member that  railroad  accidents  are  not  always  produced  by 
the  misconduct  of  agents  and  employes,  but  a  large  propor- 
tion of  them,  by  the  carelessness  and  recklessness  of  passen- 
gers. This  our  experience  tells  us.  It  is  a  great  evil,  and  it 
would  be  a  sin  to  encourage  it,  by  allowing  a  premium  on  it, 
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to  be  extorted  from  companies.  However  bad  their  behavior 
may  sometimes  be,  it  would  not  be  improved  by  making  them 
pay  for  faults  not  their  own. 

The  law,  where  death  occurs  by  the  negligence  of  a  railroad 
company,  no  matter  who  the  deceased  may  have  been,  howso- 
ever distinguished,  and  however  successful  in  reaping  the 
fruits  of  his  professional  skill,  or  how  enormous  they  may  an- 
nually have  been,  cannot  give  his  widow  and  children  or  next 
of  kin,  more  than  five  thousand  dollars.  The  plaintiff  has  the 
same  power  now,  that  he  ever  had,  to  provide  for  his  family. 
If  five  thousand  dollars  is  compensation  for  the  loss  of  the 
prop  and  stay  of  the  family,  is  not  eleven  thousand  dollars  ex- 
cessive damages,  when  the  head  of  the  family  is  no  further 
disabled  than  a  dislocated  or  fractured  ankle  ? 

Whilst  we  shall  hold  railroad  companies  to  a  strict 

[392]    performance  of  all  their  duties,  at  the  same  time  we 

must  them,  as  we  give  all  other  suitors  in  court,  the 

benefit  of  all  the  rules  of  law  and  principles  of  justice.     The 

judgment  is  reversed,  and  the  cause  remanded. 

Oaton,  C.  J.  I  am  of  opinion  that  here  was  negligence  by 
both  parties,  and  on  that  ground  concur  in  reversal. 

Walker,  J.  I  am  of  the  opinion  that  there  was  such  a 
degree  of  negligence  on  the  part  of  the  appellee,  as  should 
prevent  his  recovery,  and  that  the  judgment  should  be  re- 
versed. 

Judgment  reversed. 


George  Smith,  Appellant,  vs.  William  Moore,  Appellee. 
Appeal  from  the  Superior  Court  of  Chicago. 

1.  The  opinion  in  the  24th  Illinois  Reports,  page  512,  between  these  par- 

ties, considered  and  corrected. 

2.  The  purchaser  of  land  under  an  executory  contract  may,  for  some 

purposes,  be  held  to  be  an  equitable  mortgagor;  but  as  a  general 
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rule,  the  parties  to  such  a  contract  hold  to  each  other  the  relation  of 
vendor  and  vendee;  the  latter  has  not  the  right  to  remove  from  the 
premises  (except  trade  fixtures)  any  annexations  or  addition  to  them 
of  a  permanent  character. 
3.  Under  the  twentieth  section  of  the  act  in  relation  to  mechanics'  liens, 
an  incumbrancer  anterior  to  the  mechanics'  lien  looks  to  the  land  as 
it  was  at  the  time  of  his  incumbrance  for  his  satisfaction,  and  the 
mechanic  or  the  material  man  to  the  additions  for  his,  unless  the  pro- 
ceeds will  pay  both. 

The  facts  of  this  case  are  stated  in  the  24th  volume  of  these 
reports,  page  512,  and  it  is  not  deemed  necessary  to  republish 
them. 

T.  Dent,  for  appellant. 

i\T.  H.  Purple,  for  appellee. 

"Walker,  J.  This  cause  comes  before  us  again,  on  the  same 
facts  that  were  presented  in  the  record  when  it  was  previously 
determined.  (24  111.,  512.)  And  we  are  asked  to  review  the 
decision  there  announced.  This  we  cheerfully  do,  lest  in  the 
press  of  business,  we  may  have  there  arrived  at  an  erroneous 
conclusion.  We  there  held  that  a  purchaser  of  land  by  an  ex- 
ecutory contract,  and  let  into  possession,  had  the  right  to  re- 
move improvements  placed  upon  the  premises  subsequent  to 
the  purchase.  And  having  done  so,  or  having  ratified 
their  removal  by  another,  he  was  entitled  to  the  pro-  [393] 
ceeds  for  which  they  were  afterwards  sold.  On  this  ar- 
gument it  is  urged  that  such  a  purchaser  occupies  to  the  ven- 
dor the  relation  of  a  mortgagor,  and,  as  such,  has  no  right  to 
remove  either  prior  or  subsequent  improvements  from  the 
premises.  And  that  whatever  was  placed  upon  the  land,  if 
permanent  in  its  nature,  becomes  a  part  of  the  land  itself,  and 
may  not  be  severed  by  the  purchaser. 

The  decision  there  announced  was  based  upon  Raymond  v. 
White,  7  Cow.,  321,  as  referred  to  and  commented  upon  by 
Hare  and  Wallace,  in  their  notes  to  the  case  of  Elwes  v.  Mawe, 
2  Smith's  Leading  Cases,  99.  And  the  appellant's  counsel 
having  referred  in  that  argument  to  no  authority  contraven- 
ing that  doctrine,  it  was  adopted,  and  acted  upon  as  the  rule. 
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On  the  argument  now  made,  our  attention  is  called  to  numer- 
ous cases,  which  hold  that  the  relation  which  the  purchaser  of 
land  under  an  executory  contract  occupies  to  the  seller  is  that 
of  a  mortgagor.  Boon  v.  Chiles,  10  Pet.,  224;  Crockford  v. 
Alexander,  15  Yes.,  138. 

After  a  careful  examination  of  these  cases,  together  with 
others  not  referred  to,  we  are  satisfied  that  the  rule  is  well  set- 
tled, that  for  some  purposes,  and  to  some  extent,  he  may  be 
held  to  be  an  equitable  mortgagor.  But  we  do  not  understand 
these  cases  as  asserting  the  doctrine  that  to  all  purposes,  and  to 
the  full  extent,  he  is  a  mortgagor.  His  relation  is  in  some 
respects  similar,  and  in  others  entirely  different,  and  we  can 
only  say,  that  the  relation  of  the  parties  to  each  other  is  that 
of  vendor  and  vendee,  with  the  rights  and  obligations  which 
that  relation  imposes. 

Upon  a  careful  examination  of  all  the  authorities  in  our 
reach,  and  after  as  mature  reflection  as  we  are  capable  of  giv- 
ing to  the  subject,  we  have  become  satisfied  that  the  conclu- 
sion previously  announced  in  this  case  is  not  sustained  by 
authority,  or  by  reason.  The  adjudged  cases  are  numerous, 
and  seem  to  be  uniform,  with  the  exception  of  Raymond  v. 
White,  that  a  purchaser  under  an  unexcuted  contract,  occupy- 
ing the  relation  of  a  mortgagor  to  the  premises,  has  no  au- 
thority to  remove  annexations  of  a  permanent  character  from 
the  land.  And  this  seems  to  be  the  settled  doctrine,  whatever 
be  the  reason  or  justice  of  the  rule.  At  the  ancient  common 
law,  all  additions  to  the  freehold  became  a  part  of  it,  and 
could  not  be  removed  by  the  tenant,  or  any  one  but  the  owner 
of  the  fee,  or  by  his  license.  But  in  PooVs  Case,  1  Salk.,  368, 
the  rule  was  relaxed  in  favor  of  trade  fixtures,  which  has  since 
obtained  and  been  recognized  by  the  courts,  both  of  Great 
Britain  and  this  country. 

But  we  apprehend  the  true  reason  why  a  purchaser,  before 

the  completion  of  the  contract,  has  no  authority  to  re- 

[394]    move  improvements  which  he  may  have  placed  upon 

the  land,  is  not  because  he  is  a  mortgagor,  but  because 

the  law  presumes  they  were  annexed  with  the  design  of  being 
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permanent.  The  exception  in  favor  of  trade  fixtures  is  made, 
because  the  annexations  are  supposed  to  be  accessory  to  the 
calling  of  the  tenant,  and  not  to  the  land.  That  they  are 
made,  not  with  the  design  of  being  permanent,  but  of  being 
levered  at  the  end  of  the  term.  Whilst  with  the  purchaser, 
ihe  presumption  is,  that  they  are  made  with  the  design  of  their 
permanent  engagement  in  connection  with  the  land,  and  as  an 
iccessory  to  it.  He  makes  them  in  view  of  their  becoming 
ais,  when  he  shall  have  acquired  the  absolute  ownership  of 
die  land  by  conveyance.  But  until  that  time,  he  has  only  the 
same  right  to  them  which  he  has  to  the  freehold.  In  any 
svent,  the  doctrine  seems  to  be  too  well  settled  to  be  now  dis- 
turbed. 

In  this  view  of  the  case,  it  becomes  necessary  to  inquire 
vhether  appellee  acquired  a  right  to  this  recovery,  under  the 
operation  of  the  mechanics'  lien  law.  That  the  performance 
>f  the  labor,  and  the  furnishing  the  materials,  for  the  pur- 
chaser and  his  assigns,  in  pursuance  of  the  statute,  gave  him  a 
ien  on  their  interest  in  the  premises,  there  is  no  doubt.  But 
the  question  presented  is,  whether  that  lien  is  superior  or  sub- 
ordinate to  that  of  appellant.  That  he  acquired  the  right  by 
the  sale  and  his  purchase,  on  the  enforcement  of  his  lien,  to 
pay  the  purchase  money  to  appellant,  and  to  compel  a  specific 
performance  of  the  agreement,  is  certainly  true.  He  clearly 
succeeded  to  all  of  the  rights  of  Ray,  Todd,  and  McMahan, 
whatever  they  were.  But  did  he  acquire  any  rights  against 
Appellant  except  to  compel  a  conveyance,  upon  paying  the  pur- 
shase  money,  or  of  occupying  the  premises  as  his  tenant,  on 
the  terms  and  conditions  contained  in  the  contract  of  sale  2 

It  is  contended,  that  the  20th  section  of  the  mechanics'  lien 
}.aw  has  given  appellee  a  superior  lien  to  that  of  the  appellant, 
as  vendor.  That  section  provides,  that  "  No  incumbrance  up- 
on land  created  before  or  after  the  making  of  a  contract,  un- 
der the  provisions  of  this  chapter,  shall  operate  upon  the  build- 
ing erected  or  materials  furnished,  until  the  lien  in  favor  of 
the  person  doing  the  work  or  furnishing  the  materials  shall 
have  been  satisfied ;  and  upon  questions  arising  between  pre- 
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vious  incumbrancers  and  creditors,  under  the  provisions  of  this 
chapter,  the  previous  incumbrance  shall  be  preferred  to  the 
extent  of  the  value  of  the  land  at  the  time  of  making  the  con- 
tract, and  the  court  shall  ascertain,  by  jury  or  otherwise,  as 
the  case  may  require,  what  portion  of  the  proceeds  of  any  sale 
shall  be  paid  to  the  several  parties  in  interest."  In  the  case 
of  Gaty  v.  Casey,  15  111.,  189,  this  court  held,  that  the 
[395]  use  of  materials  furnished,  and  the  placing  them  in  the 
building,  and  annexing  them  to  the  freehold,  under  the 
statute,  creates  a  lieu  to  the  extent  of  their  value.  And  if  such 
materials  should  .become  severed  from  the  freehold,  the  lien  is 
not  thereby  destroyed.  And  that  a  court  of  equity  will  treat 
the  money  derived  'from  their  sale  as  it  would  the  property 
before  it  was  sold,  and  will  pursue  it  into  the  hands  of  the 
party  who  has  converted  it  into  money. 

In  that  case  the  material  men  furnished  steam  boilers,  etc., 
for  a  mill,  which  was  at  the  time  incumbered  to  a  large 
amount  by  deeds  of  trust  to  secure  creditors.  The  material 
men  filed  a  bill  to  enforce  their  lien,  and,  before  a  hearing, 
the  mill  was  destroyed  by  fire,  but  the  boilers,  etc.,  were  saved 
without  material  injury.  They  wTere  then  sold  by  the  trustee 
under  the  deeds  of  trust,  for  the  benefit  of  creditors.  In  that 
case  it  also  appeared,  that  the  prior  incumbrances  under  the 
deeds  of  trust  exceeded  the  entire  value  of  the  property.  Yet 
this  court  held,  that  the  material  men  had  a  superior  lien, 
under  the  20th  section,  upon  the  materials  furnished  by  them, 
and  might  pursue  the  money  into  the  hands  of  the  trustee 
who  had  severed  and  sold  them.  It  would  therefore  seemr 
that  the  construction  placed  upon  this  section,  if  it  can  be  said 
to  be  a  construction  of  language  so  plain  as  to  require  none, 
is,  that  the  prior  incumbrancer  must  look  alone  to  the  land, 
independent  of  the  improvements,  for  a  satisfaction,  and  the 
mechanic  or  material  man  alone  to  the  building  erected,  or 
materials  furnished,  for  satisfaction  of  his  lien,  unless  the  pro- 
ceeds of  the  sale  are  sufficient  to  satisfy  both. 

It  is  however  contended,  that  the  17th  section  of  the  act 
limits  the  operation  of  the  20th.  The  former  provides,  that 
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any  person  procuring  work  to  be  done  or  materials  furnished 
on  property  in  which  he  has  an  estate  for  life,  or  any  other 
estate  less  than  a  fee  simple,  or  if  the  land  at  the  time  is  under 
mortgage  or  other  incumbrance,  he  shall  be  deemed  the  owner 
within  the  meaning  of  the  statute,  to  the  extent  of  his  right 
and  interest  in  the  premises.  And  that  a  mechanic's  or  ma- 
terial man's  lien  shall  bind  the  interest  and  estate  of  such 
person  in  the  same  manner  as  a  mortgage.  It  gives  to  the 
lien  creditor  the  right  to  have  the  right  of  redemption,  or 
other  right  or  estate  and  interest,  in  the  land  at  the  time  of 
making  the  contract  out  of  which  the  lien  ]:>roceeds,  sold,  and 
the  proceeds  applied  according  to  the  provisions  of  the  act.  It 
is  contended,  that  as  improvements  made  by  the  mortgagor 
are  primarily  liable  to  the  mortgage  debt,  and  cannot  be  di- 
verted from  its  payment  without  consent,  that  the  mechanic 
or  material  man,  under  this  section,  acquires  his  lien  upon 
the  improvements  or  materials,  subordinate  to  the  superior 
lien  of  the  mortgagee,  as  upon  the  land.  It  is  true  that  this 
section  has  provided,  that  they  shall  hold  their  lien 
like  a  mortgage,  but  if  repugnant  to  the  20th  section,  [396] 
it  must  yield  to  the  latter  expressed  will  of  the  legis- 
lature. 

The  latter  section,  as  we  have  seen,  confers  a  superior  lien 
upon  the  mechanic  or  material  man,  upon  the  improvements 
and  materials,  to  that  of  the  prior  incumbrancer.  Under  the 
latter  section,  the  person  holding  the  prior  lien  must  look 
alone  to  the  property  as  it  was,  before  the  mechanic's  or  ma- 
terial man's  lien  attached,  and  they  must  look  to  the  improve- 
ment or  materials,  unless  the  proceeds  of  the  sale  are  sufficient 
to  satisfy  both,  or  there  is  a  surplus  of  either  fund,  which,  if 
necessary,  may  be  applied  to  the  satisfaction  of  the  other  lien. 

In  the  case  of  Gaty  v.  Casey,  the  fee  was  in  the  trustee,  and 
the  persons  procuring  the  materials  were  in  possession.  So  in 
this  case,  the  fee  was  in  appellant,  and  the  persons  procuring 
the  labor  were  in  possession.  In  that  case,  as  in  this,  the  prop- 
erty upon  which  the  mechanics'  lien  existed  had  been  de- 
tached from  the  freehold,  and  converted  into  money,  before  a 
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decree  had  been  rendered  against  the  owner  of  the  fee.  In  that 
case,  as  in  this,  the  money  was  in  the  hands  of  a  third  person, 
and  there,  as  here,  the  contest  was  for  the  money  between  prior 
incumbrancers  and  the  material  man.  And  no  reason  is  per- 
ceived why  a  distinction  should  be  taken  between  this  and 
that  case.  They  appear  to  be  similar  in  all  of  their  essential 
features,  and  that  must  be  held  conclusive  of  this,  and  the  de- 
cree of  the  court  must  therefore  be  affirmed. 
Decree  affirmed. 


Joseph  Smith,  Appellant,  vs.  Jane  Lamb,  Appellee.      The 
Same,  Appellant,  vs.  James  Powell,  Appellee. 

Appeal  from  the  Superior  Court  of  Chicago. 

1.  Parties  have  the  right  to  rescind  or  abandon  contracts  for  the  sale  of 

land,  for  the  inability  of  the  vendee  to  convey,  and  to  recover  money 
paid  on  account  of  such  contracts,  in  an  action  for  money  had  and 
received. 

2.  Where  a  vendor  admits  that  he  had  not,  nor  has,  any  title  to  land  he  has 

contracted  to  convey,  a  tender  of  money  by  a  purchaser  is  an  un- 
necessary preliminary,  to  an  action  to  recover  money  paid  on  such 
contract. 

These  were  actions  of  assumpsit  brought  by  the  appellees 
against  the  appellant,  to  recover  money  paid  upon  a  contract 
for  the  purchase  of  real  estate,  and  were  tried  before  the  court, 
without  the  intervention  of  a  jury,  at  the  July  term  of  said 
court  A.  D.  1860.  The  declaration  contained  the  common 
counts  for  money  had  and  received  to  plaintiff's  use,  for  in- 
terest on  payment  forborne,  and  on  an  account  stated. 
[397]  Attached  to  the  declarations  are  the  plaintiff's  bills  of 
particulars,  stated  in  the  manner  of  an  account  between 
them. 

The  defendant  plead  the  general  issue. 
On  the  trial  of  the  cause,  the  plaintiff  offered  in  evidence  a 
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contract  or  agreement,  dated  August  3, 1857,  between  the  said 
Joseph  Smith,  party  of  the  first  part,  and  the  defendants, 
parties  of  the  second  part,  for  the  sale  of  two  lots  of  land. 

The  said  Smith  therein  covenants  that  if  the  said  appellees 
shall  first  make  the  payments  and  perform  the  covenants  in 
said  contracts  contained  on  their  part,  he  will  convey  and 
assure  to  each  of  them,  "  in  fee  simple,  clear  of  all  incum- 
brances whatever,  by  a  good  and  sufficient  warranty  deed," 
the  premises  described. 

The  said  appellees  covenant  to  pay  to  the  said  Smith,  "  at 
the  office  of  Clark  and  Thomas,  in  Chicago,  the  sum  of  seven 
hundred  and  fifty  dollars  in  manner  following  to  wit:  $187.50 
cash  (the  receipt  of  whrch  is  acknowledged),  and  the  re- 
mainder in  three  equal  payments,  on  the  first  day  of  February 
in  each  of  the  years  1858,  1859  and  1860,  with  interest  at  six 
per  cent,  per  annum  on  the  whole  sum  from  time  to  time  re- 
maining unpaid,  payable  annually  on  the  days  aforesaid,  from 
the  1st  day  of  February,  1857,  and  to  pay  all  taxes,  assess- 
ments or  impositions  that  may  be  legally  levied  or  imposed 
upon  said  lot.  It  is  further  covenanted  that,  in  case  of  failure 
of  said  appellees  to  make  either  of  the  payments  or  perform 
any  of  the  covenants  on  her  part,  the  contracts  shall  be  for- 
feited and  determined  at  the  election  of  said  Smith,  and  that 
said  appellees  shall  forfeit  all  payments  made  by  them  on  said 
contracts,  and  such  payments  shall  be  retained  by  said  Smith 
in  full  satisfaction  and  in  liquidation  of  all  damages  by  him 
sustained,  and  he  shall  have  the  right  to  reenter  and  take  pos- 
session. It  is  mutually  covenanted  that  the  time  of  payment 
shall  be  an  essential  part  of  the  contract,  and  that  its  coven- 
ants shall  be  mutually  binding  upon  the  heirs,  etc.,  of  the  re- 
spective parties." 

The  appellees  declared  their  readiness  to  make  the  final 
payment  on  their  contracts.  Smith  said  he  had  not  the  title 
to  the  lot  and  could  not  make  a  deed;  he  desired  us  to  go  to 
the  ofiice  of  his  attorney  to  see  whether  an  arrangement  could 
not  be  made.  He  said  Mr.  Hall  was  the  owner  of  the  lots, 
and  perhaps  some  arrangement  could  be  made  with  him.     We 
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went  to  his  attorney's  office,  when  Smith  again  said  he  had 
not  title  and  could  not  make  a  deed. 

On  the  part  of  the  defendant  a  witness  testified:  That,  at 
Jie  tax  sale  which  occurred  on  the  17th  of  March,  1859,  for 
city  taxes  of  1858,  he  bought  the  lots  mentioned  in  the  con- 
tract from  defendant  to  plaintiff,  and  received  a  certificate  of 
purchase  therefor.  On  the  4th  of  May,  1859,  he  paid 
[398]  the  state  and  county  tax  for  1858  on  said  lots,  and  on 
the  9th  of  March,  1860,  he  paid  the  city  tax  for  1859 
on  the  same.  The  money  paid  by  him  for  said  purchases  and 
for  taxes  has  never  been  refunded  to  him  by  any  one.  lie 
still  holds  the  certificate  of  purchase  and  tax  receipts. 

The  appellees  further  proved  that,  on  the  2d  day  of  June, 
1859,  Smith,  the  appellant,  assigned  and  delivered  to  Mr.  Hall 
his  copy  of  the  contracts  with  the  appellees,  and  transferred 
his  interest  therein  to  said  Hall,  and  that  said  Hall  was  then 
the  owner  of  the  land. 

The  court  found  the  issues  for  the  plaintiffs,  and  assessed 
their  damages  at  the  amounts  due  to  them  respectively. 

The  defendant  moved  for  a  new  trial  because  the  finding  of 
the  court  was  against  the  law;  because  the  finding  of  the  court 
was  against  the  evidence,  and  because  the  damages  assessed 
by  the  court  were  excessive. 

The  court  overruled  the  motion.  Final  judgment  in  favor 
of  the  appellees  was  rendered  by  the  court. 

The  appellant  assigns  for  error:  The  finding  of  the  court 
was  against  the  law;  the  finding  of  the  court  was  against  the 
evidence;  the  damages  assessed  by  the  court  were  excessive; 
the  court  erred  in  overruling  the  motion  for  a  new  trial;  and 
the  judgment  should  have  been  for  the  defendant,  for  costs, 
and  not  for  the  plaintiffs. 

Jesse  B.  Thomas,  for  appellant. 

S.  A.  Irvin,  for  appellee. 

Caton,  C.  J.  These  cases  are  alike  in  every  essential  fea- 
ture, and  will  be  considered  together. 

If  it  be  true  that  the  plaintiffs  had  a  right  to  abandon  or 
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rescind  their  contracts  for  the  sale  of  the  land  npon  which  the 
money  was  paid,  for  the  default  or  inability  of  the  defendant 
to  convey,  they  had  a  right  to  recover  the  money  paid  on 
their  contracts,  as  for  money  had  and  received,  whether  their 
contracts  were  by  parol  or  under  seal.  This  law  is  so  well 
settled  in  this  court  as  to  preclude  the  necessity  of  discussing 
it  at  length  now. 

The  more  serious  question  is,  Had  the  plaintiffs  a  right  to 
terminate  the  contracts  when  they  did?  By  the  contracts,  the 
vendees  were  to  pay  the  stipulated  price  of  the  land  in  four 
installments,  at  specified  times,  and  to  pay  the  taxes  to  become 
due  on  the  lands,  and,  upon  the  payment  of  the  last  install- 
ments, the  vendor  was  to  convey  the  lands,  and  time  is  made 
of  the  essence  of  the  contracts,  the  vendees  to  forfeit  all  pay- 
ments made,  if  they  failed  to  perform  on  their  part. 
The  three  first  payments  were  made,  either  at  or  before  [399] 
they  fell  due,  or  were  accepted  by  the  vendor  after  due, 
so  that  he  could  not  complain  that  they  were  not  promptly 
made.  Neither  the  vendor  nor  the  vendees  paid  the  taxes  for 
185S  and  1859,  but  the  premises  were  sold  in  1859,  for  the 
taxes  of  1858.  Had  the  vendor  declared  a  forfeiture  of  the 
contracts  for  the  failure  of  the  vendees  to  pay  the  taxes  to  the 
collector,  a  serious  question  would  arise,  whether  a  fair  con- 
struction of  the  contracts  required  the  vendees  to  pay  the  taxes 
to  the  collector,  or  to  the  vendor.  But  as  the  vendor  never 
claimed  or  declared  any  forfeiture  by  the  vendees  for  any 
cause,  that  question  is  not  necessarily  involved,  and  we  shall 
not  discuss  it. 

On  the  day  when  the  last  payments  fell  due,  when  it  was 
the  duty  of  the  vendor  to  make  conveyances,  and  of  the  ven- 
dees to  pay  the  balance  due  upon  the  contracts,  the  vendees 
called  upon  the  vendor  and  offered  to  pay  the  balance  upon 
receiving  an  effectual  conveyance.  The  vendor  then  admitted 
that  he  had  not  a  title  to  the  land,  and  could  not  convey;  nor 
did  he  pretend  that  he  ever  had  a  title.  He  said  one  Hall 
owned  the  lands  to  whom  he  had  assigned  the  contract,  and 
the  fair  presumption  is,  that  he  never  had  a  title  to  the  lands, 
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but  that  lie  had  sold  them  without  right,  aud  for  the  fraudu- 
lent purpose  of  getting  the  plaintiff's  money,  and  to  devise 
some  pretext  for  holding  it.  Be  this  as  it  may,  there  is  no 
question  that  when  the  parties  met,  on  the  1st  of  February, 
1860,  neither  party  had  rescinded  or  attempted  to  rescind  the 
contract.  It  was  still  subsisting,  and  so  considered  by  both 
parties.  The  vendor  did  not  refuse  to  convey  because  of  any 
default  by  the  plaintiffs,  but  solely  for  the  reason  that  he  did 
not  own  the  lands,  and  could  not  convey  them.  That  fact  en- 
tirely absolved  the  vendees  from  any  duty  or  obligation  to 
tender  the  balance  then  due.  The  law  requires  no  such  silly 
and  useless  ceremony.  Then  it  appeared  that  the  vendor  was 
not  entitled  to,  and  could  not  receive  the  purchase  money,  and 
he  had  no  right  to  claim  a  tender  of  money  which  he  had  no 
right  to  receive.  The  purchasers  had  a  right  to  repudiate  the 
contracts  as  forfeited  by  the  vendor,  or  rather  as  never  having 
been  rightfully  executed  by  him,  because  he  had  no  right  to 
make  them.  The  plaintiffs  had  the  right  to  say,  you  have  re- 
ceived our  money  wrongfully  and  even  fraudulently,  and  you 
must  pay  it  back  to  us  as  if  you  had  never  made  these  con- 
tracts, which  you  cannot  perform,  and  which  you  should  never 
have  made.  By  bringing  these  actions,  the  plaintiffs  treat  the 
contracts  as  forfeited  by  the  vendor,  as  they  had  a  right  to  do, 
and  the  court  below  has  rightfully  allowed  them  to  recover  the 
money  paid  on  the  contracts,  with  interest.  The  judgments 
must  oe  affirmed. 
Judgments  affirmed. 
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The  Chicago  and  Rock  Island  Railroad  Company,    [400] 
Appellant,  vs.  Samuel  E.  Morris  et  al.,  Administra- 
tors of  Joseph  Joder,  deceased,  Appellees. 

Appeal  from  La  Salle. 

1.  In  an  action  against  a  railroad  corporation,  under  the  statute,  "  for 

causing  death  by  wrongful  act,  neglect  or  default,"  a  declaration 
which  does  not  aver,  that  the  railroad  causing  the  death  was  used  in 
the  state  and  county  in  which  the  action  is  brought,  would  be  defect- 
ive on  demurrer,  but  is  good  after  verdict 

2.  Before  recovery  under  this  statute,  it  must  be  averred  and  proved,  that 

the  deceased  left,  a  widow  or  next  of  kin,  to  whom  the  damages  can 
be  distributed.  There  may  be  persons  isolated  or  unknown,  who  do 
not  and  would  not  afiord  any  support  to  their  relatives ;  in  the  case 
of  the  death  of  such,  there  would  not  be  any  next  of  kin  sustaining  a 
pecuniary  loss.  The  damage  is  exclusively  for  a  pecuniary  loss,  not 
as  a  solace. 

This  was  an  action  on  the  case  by  appellees  against  appellant 
under  the  statute,  in  the  La  Salle  circuit  court. 

The  declaration  alleges  in  the  first  count,  that  the  defend- 
ant, on  the  28th  of  August,  1857,  was  possessed  of  a  certain 
railroad,  and  also  of  a  certain  steam  engine,  drawing  a  train  of 
cars  thereto  attached  upon  said  railroad,  and  that  certain  ser- 
vants of  said  defendant,  in  its  employment,  had  the  manage- 
ment and  direction  of  said  engine,  yet  the  said  defendant,  by 
its  said  servants,  took  so  little  and  so  bad  care  of  said  engine, 
etc.,  that  by  and  through  the  mere  negligence,  carelessness  and 
mismanagement  of  the  said  defendant,  by  its  said  servants 
employed  as  aforesaid,  and  for  want  of  due  and  proper  care  of 
the  said  defendant,  by  its  said  servants,  that  the  said  servants 
with  great  violence,  drove  the  said  engine  against  and  upon 
the  said  Joseph  Joder,  deceased,  in  his  lifetime,  as  he,  the  said 
Joseph  Joder,  with  a  certain  wagon  and  horses,  was  upon  said 
railroad  of  the  defendant,  crossing  the  same  in  a  certain  pub- 
lic highway,  where  said  highway  crossed  the  said  railroad,  at 
the  county  aforesaid,  whereby  the  said  Joseph  Joder  was  killed. 

The  second  count  alleges,  that  on  the  28th  of  August,  A.  IX 
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1857,  the  defendant  was  a  corporation,  owning  and  possessed 
of  a  certain  railroad,  and  of  a  certain  train  of  cars  and  of  a 
certain  engine  thereto  attached,  drawing  said  train  upon  said 
railroad,  of  which  certain  servants  in  the  employ  of  said  rail- 
road had  the  care,  management  and  direction.  That  said  rail- 
road crossed  a  certain  public  highway,  and  that  said  engine 
and  train,  under  the  management  of  said  servants,  was  ap- 
proaching and  crossing  the  same,  and  that  said  Joseph  Joder, 
deceased,  in  his  lifetime  was,  with  a  certain  wagon  and  horses 
drawing  the  same,  crossing  said  railroad  in  a  certain 
[401]  public  highway,  where  the  same  cross  each  other,  and 
said  servants,  etc.,  having  the  management,  etc.,  of  said 
engine  and  train  of  cars  as  aforesaid,  neglected  to  ring  any  bell 
upon  said  engine,  and  neglected  to  whistle  any  wmistle  thereon 
at  the  distance  of  eighty  rods  from  said  crossing,  and  neglected 
to  keep  any  whistle  whistling,  or  any  bell  ringing,  while 
said  engine  and  train  were  approaching  said  crossing  from 
eighty  rods  therefrom  and  until  they  have  crossed  the  same, 
but  on  the  contrary  thereof,  having  the  management,  etc.,  as 
aforesaid,  without  any  bell  being  rung,  and  without  any  whistle 
being  sounded  at  the  distance  of  eighty  rods  from  said  cross- 
ing, and  without  any  bell  being  kept  ringing,  and  without  any 
whistle  being  kept  sounding,  etc.,  by  and  through  such  neg- 
lect to  ring  any  bell  or  sound  any  whistle,  as  aforesaid,  drove 
the  said  engine  against  and  upon  the  said  Joseph  Joder,  in  his 
lifetime,  he  then  being  upon  said  railroad  crossing  and  in  said 
public  highway,  whereby  the  said  Joseph  Joder  was.  then  and 
there  killed;  to  the  damage  of  said  plaintiffs  of  five  thousand 
dollars. 

Plea,  not  guilty.     Joinder  by  plaintiffs. 

The  appellees  recovered  a  judgment  of  two  thousand  dollars 
in  the  court  below. 

Glover,  Cook  <&  Campbell,  for  appellant. 

E.  S.  Leland,  for  appellees. 

Breese,  J.  This  action  was  brought  under  the  act  entitled 
u  An  act  requiring  compensation  for  causing  death  by  wrong 
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ful  act,  neglect,  or  default,"  approved  February,  12,  1853. 
(Scates'  Comp.,  422.)  A  full  exposition  of  this  statute,  its 
object  and  purposes,  was  given  by  this  court  in  the  case  of  the 
City  of  Chicago  v.  Major,  18  111.,  349.  It  is  there  said  the 
action  is  to  be  brought  by  the  executor  or  administrator  of  the 
deceased,  and  is  not  limited  to  those  cases  where  he  leaves  a 
widow,  and  any  money  recovered  in  such  action  is  not  to  be 
treated  as  a  part  of  the  estate  of  the  deceased,  creditors  not 
deriving  any  benefit  from  it;  that  it  is  to  be  distributed  among 
those  to  whom  the  personal  estate  would  descend  in  the  absence 
of  a  will,  according  to  the  statute  of  descents.  And  further, 
that  the  damages  can  only  be  for  pecuniary  loss,  not  for  the 
bereavement. 

The  first  objection  made  by  the  appellants  is  as  to  the  suf- 
ficiency of  the  declaration,  in  this,  that  it  is  not  averred  that 
the  railroad  owned  by  the  defendants  and  used  by  them,  was 
used  in  the  county  and  state  in  which  the  action  was  brought. 

This  would  be  a  good  objection  if  presented  on  de- 
murrer, but  after  the  verdict  it  cannot  avail.     A  fact  of    [402] 
that  description  will,  to  sustain  a  verdict,  be  considered 
as  proved  or  admitted. 

The  next  objection  is,  that  it  is  nowhere  alleged  in  the  decla- 
ration, that  the  deceased  left  a  widow  or  next  of  kin.  The 
second  section  of  the  statute  provides  that  every  such  action 
shall  be  brought  by  and  in  the  names  of  the  personal  repre- 
sentatives of  such  deceased  person ;  and  the  amount  recovered 
in  every  such  action,  shall  be  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin  of  such  deceased  person,  and  shall  be 
distributed  to  such  widow  and  next  of  kin  in  the  proportion 
provided  by  law  in  relation  to  the  distribution  of  personal 
property  left  by  persons  dying  intestate ;  and  in  every  such 
action  the  jury  may  give  such  damages  as  they  shall  deem  a 
fair  and  just  compensation  with  reference  to  the  pecuniary 
injuries  resulting  from  such  death,  to  the  wife  or  next  of  kin 
of  such  deceased  person,  not  exceeding  the  sum  of  five  thou- 
sand dollars.  (Scates'  Comp.,  422.)  Taking  the  exposition  of 
this  statute  by  this  court  in  Major's  case  as  the  correct  view 
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of  :t,  we  are  satisfied,  before  a  party  suing  for  these  damages 
can  be  allowed  to  recover,  it  must  be  alleged  in  the  declara- 
tion, and  proved,  that  the  deceased  left  a  widow  or  next  of 
kin,  to  whom  the  damages  could  be  distributed.  The  statute 
evidently  intends  to  give  no  damages  for  the  injury  received 
by  the  deceased,  but  refers,  wholly  to  the  pecuniary  loss  which 
his  wife  and  next  of  kin  may  be  proved  to  have  sustained,  and 
the  damages  are  not  assessed  to  be  applied  to  the  general  neces- 
sities of  the  estate,  but  belong  exclusively  to  the  widow  and 
next  of  kin,  to  whom  they  are  to  be  distributed.  The  statute 
makes  their  pecuniary  loss  the  sole  measure  of  damages.  The 
satisfaction  of  that  loss  is  therefore,  the  sole  purpose  for 
which  an  action  can  be  instituted,  there  being  nothing  to  be 
allowed  for  the  bereavement,  for  solatium.  This  being  so,  the 
facts  that  there  are  persons  entitled  by  law  to  claim  this  in- 
demnity, and  that  they  have  sustained  a  loss  justifying  their 
claim,  must  be  proved  on  the  trial,  and  therefore  must  be 
averred  in  the  declaration,  as  much  so  as  the  death  of  the  party 
and  the  wrongful  act  or  neglect  of  the  defendant.  We  are 
satisfied  there  is  no  right  of  action  under  this  statute  except 
upon  the  basis  of  a  pecuniary  damage  sustained  by  the  widow 
and  next  of  kin  of  the  deceased. 

Our  statute  is  a  copy  of  the  statute  of  New  York,  enacted 
in  1847,  and  the  courts  of  that  state  hold,  as  we  do  here,  that 
the  only  correct  basis  for  the  action  is  the  pecuniary  damage 
sustained  by  the  widow  and  next  of  kin,  that  the  damages  are 
limited  to  an  indemnity  for  such  loss,  and  that  facts  showing 

such  a  loss  must  be  proved  and  must  be  averred  in  the 
[403]    complaint,  or  the  foundation  of  the  action  fails.     Per 

Hoffman,  J.,  Safford  v.  Drew,  3  Duer,  635. 
The  statute  of  New  York  is  substantially  a  copy  of  the  first 
two  sections  of  9th  and  10th  Victoria,  ch.  93,  enacted  in  Au- 
gust, 1846,  and  in  the  first  case  which  arose  under  that  act, 
{Blake  v.  The  Midland  Railway  Company,  10  Law  and  Eq. 
Rep.,  439),  it  was  held  that  the  measure  of  damages  was  not 
the  loss  or  suffering  of  the  deceased,  but  the  injury  resulting 
to  his  family  from  his  death,  and  that  the  manner  in  which 
510 


APRIL  TERM,  1861.  403 

Chicago  &  Rock  Island  R.  R.  Co.  vs.  Morris  et  al.,  Adui'rs,  etc. 

the  pecuniary  loss  to  the  persons  for  whom  the  action  is 
brought  arose,  must  be  alleged.  We  remark  here,  that  the 
second  section  of  9th  and  10th  Victoria,  ch.  93,  provides  that 
the  action  shall  be  for  the  benefit  of  the  wife,  husband,  parent 
and  child  of  the  person  whose  death  has  been  caused  by  neglect, 
etc.  This  case  shows  that  the  rule  governing  the  measure  of 
damages  is  the  pecuniary  loss  to  the  family  of  the  deceased, 
and  forms  the  exclusive  ground  of  the  action.  In  examining 
the  declaration,  we  find  no  one  averment  under  which  this 
proof  could  be  made.  It  is  then,  substantially  defective,  and 
advantage  can  be  taken  of  it  in  this  court.  On  the  trial  the 
plaintiff  tacitly  admitted  the  necessity  of  the  averment  of  a 
widow  and  next  of  kin,  by  proof  of  those  facts.  "We  may 
readily  imagine  many  cases,  where  persons  have  been  for  years 
disconnected  from,  and  isolated  from  their  family  connections, 
and  remained  unknown  to  their  kindred,  and  who,  in  no  rea- 
sonable probability,  would  ever  return  to,  or  afford  any  sup- 
port to  their  families  or  relatives.  In  case  of  their  death, 
there  would  be  no  next  of  kin  who  could  sustain  any  pecuniary 
loss  by  their  death,  because  they  could  have  derived  no  pecu- 
niary benefit  from  a  continuance  of  their  lives. 

In  answer  to  this  objection,  it  is  urged  by  appellee's  counsel, 
that  there  were  no  such  averments  in  the  declaration  in  Ma- 
jor's Case,  and  that  the  judgment  was  rendered  upon  that  rec- 
ord. The  reply  to  this  is,  this  objection  was  not  made  in  that 
case  at  any  time,  nor  the  attention  of  the  court  called  to  the 
point.  The  case  was  decided  on  wholly  different  grounds. 
For  want  of  a  sufficient  declaration,  the  judgment  must  be 
reversed,  and  the  cause  remanded,  with  leave  to  amend  the 
declaration,  and  for  further  proceedings  in  the  cause. 


Judgment  reversed. 
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[404]  Henry  K.  Stevens,  Appellant,  vs.  Bernhard  TJ.  Sharp 

Appellee. 

Appeal  from   Will. 

A  bet  on  the  result  of  a  presidential  election  is  against  the  statute  and  the 
common  law. 

The  following  are  admitted  and  agreed  to  be  the  facts  in  the 
case: 

In  August,  A.  D.  1860,  plaintiff  and  one  Braden,  both  then 
and  now  citizens,  residents  and  voters  of  the  state  of  Illinois, 
made  a  wager  of  $1,000  each  on  the  result  of  the  then  ap- 
proaching presidential  election;  plaintiff  betting  $1,000  that 
S.  A.  Douglas  would  be  elected  the  next  president  of  the 
United  States,  and  Braden  betting  $1,000  that  he  (Douglas) 
would  not. 

Said  plaintiff  and  Braden  placed  $1,000  each  in  the  hands  of 
defendant,  as  stakeholder  for  the  parties  aforesaid. 

That  some  days  before  suit  brought,  and  long  before  elec- 
tion, plaintiff  demanded  of  the  defendant  the  $1,000  which  he, 
said  plaintiff,  had  deposited  with  defendant  as  stakeholder. 

Defendant  refused  to  deliver  up  to  said  plaintiff  said  $1,000. 
Thereupon  said  plaintiff  brought  suit  in  an  action  of  assump- 
sit for  the  recovery  of  said  $1,000,  the  money  so  deposited  by 
said  plaintiff  with  the  said  defendant  as  stakeholder,  as  afore- 
said. Whereupon  said  plaintiff  recovered  a  judgment  for  the 
sum  of  $1,000. 

From  this  judgment  said  defendant  appealed  to  the  supreme 
court. 

The  question  presented  for  the  decision  of  the  supreme  court 
is,  Was  the  bet  void,  as  being  in  violation  of  the  statute  or  the 
common  law,  or  against  public  policy? 

Parks  <&  Elwood,  for  appellant. 

E.   C.  Fellows,  for  appellee. 

Caton,  C.  J.     This  judgment  was  correct  upon  the  agreed 
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state  of  facts,  and  should  undoubtedly  be  affirmed.  The  bet 
was  clearly  against  the  statute  as  well  as  the  common  law,  and 
the  plaintiff  was  entitled  to  recover  the  money  back  from  the 
stakeholder.  Indeed,  we  can  hardly  be  persuaded  that  the 
case  is  not  brought  here  solely  to  gain  time.  The  judgment 
is  affirmed. 
Judgment  affirmed. 


John  D.  Pahlman,  Executor,  etc.,  et  al.,  Appellants,    [405] 
vs.  Riley  M.  Graves,  Appellee. 

Appeal  from  Cook. 

1.  In  equity,  the  assets  of  a  deceased  and  of  insolvent  partners,  if  there  be 

partnership  and  separate  property,  will  be  distributed  by  paying  the 
firm  debts  out  of  the  proceeds  of  the  joint  estate,  and  the  individual 
debts  out  of  the  separate  estate.  The  joint  and  individual  debts  should 
be  kept  distinct,  and  the  assets  of  two  estates  marshaled  accordingly. 
Joint  creditors  must  first  resort  to  the  joint  fund,  and  the  creditors  of 
the  individual  partners  to  their  separate  property;  upon  the  inade- 
quacy of  either  of  these,  then  the  joint  or  separate  estate  may  be  ap- 
plied, according  to  the  exigency  of  the  case.  If  there  is  no  joint  fund, 
nor  any  solvent  partner,  joint  creditors  may  participate  equally 
with  a  private  creditor  in  the  estate  of  a  deceased  partner.  Should 
there  be  a  surplus  of  the  joint  fund,  the  creditor  of  an  individual  part- 
ner may  resort  to  that. 

2.  A  creditor  of  a  copartnership  which  had  assigned  for  the  benefit  of 

creditors,  after  the  death  of  one  of  the  firm,  took  a  judgment  against 
the  survivors,  and  execution  thereon  having  been  returned  unsatisfied, 
filed  his  claim  for  probate  against  the  separate  estate  of  the  deceased 
partner,  which  was  allowed.  Held,  that  the  claim  of  the  creditor  was 
provided  for  in  the  assignment,  and  that  he  must  proceed  against  the 
joint  before  he  can  resort  to  the  separate  estate,  and  if  he  desires  an 
equitable  adjustment  of  the  joint  and  separate  claims,  he  must  make 
the  assignee  a  party  to  the  proceeding.  A  return  of  nulla  bona  to  the 
execution  would  not  relieve  him  from  this  duty. 
8.  Where  a  copartnership  fund  is  liable,  the  creditor  of  that  fund  should 
proceed  in  equity  against  those  controlling  it,  and  subject  that  fund 
to  his  payment,  before  he  resorts  to  the  separate  property  of  the  co 
partners. 
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4.  The  county  court  has  not  equitable  jurisdiction  where  third  parties  are 
to  be  brought  in,  and  copartnership,  or  other  complicated  and  con- 
flicting interests  are  to  be  adjusted.  The  cases  in  19  111.,  349,  and  21 
id.,  204,  qualified  and  explained. 

The  facts  of  this  case  are  stated  in  the  opinion  of  Mr.  Jus- 
tice Breese. 

Rucker  &  Page,  for  appellants. 
/S.  B.  Perry,  for  appellee. 

Breese,  J.  The  facts  proved  and  admitted  in  this  case  are 
as  follows:  On  April  6,  1857,  Asher  Rossiter,  since  deceased, 
John  D.  Pahlman,  George  0.  Smith,  and  John  E.  Smith,  were 
copartners  in  business,  under  the  firm  name  of  Rossiter, 
Pahlman  &  Smiths.  As  such  partners,  on  that  day,  they  exe- 
cuted and  delivered,  for  value  received,  to  Riley  M.  Graves,  the 
plaintiff  and  appellee,  their  two  promissory  notes  of  that  date, 
whereby  the  firm  promised  to  pay  to  the  order  of  Graves,  six 
months  after  the  date  thereof,  at  the  Marine  Bank,  Chicago, 
the  sum  of  two  hundred  fifty -five  and  38-100  dollars ;  and  by 
the  other  note,  nine  months  after  its  date,  at  the  same  bank, 
two  hundred  and  fifty-five  and  37-100  dollars.  On  the 
[406]  fifth  day  of  October  following,  the  firm  of  Rossiter, 
Pahlman  &  Smiths  made  a  general  assignment  for  the 
benefit  of  creditors,  constituting  Francis  A.  Mclntyre  as- 
signee —  that  the  assignee  had  not,  at  the  time  of  these  pro- 
ceedings in  court,  closed  up  the  business  of  this  trust,  and  had 
then  in  his  hands  the  assets  so  assigned  to  him,  which,  how 
ever,  are  insufficient  to  pay  the  liabilities  of  the  firm.  Ros- 
siter died  on  the  25th  of  February,  1858.  On  the  third  of 
March,  1859,  Graves  commenced  suit  in  the  circuit  court  of 
Cook  county,  against  Pahlman  and  the  Smiths,  as  surviving 
partners,  on  these  notes,  and  on  the  13th  of  April  following, 
obtained  a  judgment  against  them,  as  surviving  partners,  for 
five  hundred  and  fifty-three  and  37-100  dollars  and  costs  of 
suit,  and  on  the  14th  of  April  he  caused  execution  to  be 
issued  on  the  judgment,  and  placed  it  in  the  hands  of  the 
sheriff  of  Cook  county  for  collection.  The  sheriff  demanded 
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of  the  defendants  in  the  execution  the  payment  thereof,  or  the 
surrender   of   property   in   satisfaction.     The  defendants   de 
clined  to  pay  it,  and  said  they  had  no  property  to   surrendei 
in  satisfaction.     The  sheriff,  being  unable  to  find  property,  re 
turned  the  execution  to  the  clerk's  office,  on  the  12th  of  July, 
1859,  in  no  part  satisfied. 

On  the  19th  of  September  following,  Graves  filed  his  claim 
upon  these  notes  in  the  county  court  of  Cook  county,  for  al- 
lowance, against  the  estate  of  Rossiter,  deceased,  and  on  the 
19th  of  October,  due  notice  thereof  having  been  given  to 
Pahlman,  the  sole  executor  under  the  will  of  Rossiter,  the 
judge  of  the  said  court,  in  accordance  with  the  practice  of  that 
court  upon  claims  of  this  nature,  and  presented  under  these 
facts,  allowed  the  claim  against  Rossiter's  estate  to  be  paid,  as 
follows:  "Class  number  four,"  Riley  M.  Graves,  two  notes, 
and  interest,  $568.70.  From  this  order  the  executor  appealed 
to  the  circuit  court  of  Cook  county.  The  estate  of  Rossiter 
had  been  represented  to  the  county  court  by  the  executor  as 
insolvent,  and  it  was  so  entered  for  record  in  the  county 
court,  and  that  claims  of  Rossiter's  individual  creditors,  to  a 
large  amount,  had  been  proved  against  his  estate. 

The  circuit  court,  upon  these  facts,  found  for  Graves,  and 
assessed  the  damages  at  six  hundred  and  eleven  and  50-100 
dollars,  and  entered  judgment  therefor,  to  which  finding  and 
judgment,  Pahlman,  the  executor,  excepted,  and  appealed  to 
this  court,  and  assigns  for  error  the  assumption  and  exercise 
of  jurisdiction  by  the  county  court  in  the  cause,  when, bylaw, 
it  had  no  jurisdiction;  in  rendering  a  judgment  for  Graves, 
when  by  the  law  of  the  land  it  should  have  been  rendered  iu 
favor  of  the  executor;  and  because  the  court  declined  to  dis- 
miss the  proceedings,  as  by  law  it  should  have  done. 

We  remark  here,  there  is  no  motion  in  the  record  to  [407] 
dismiss  the  proceedings,  in  either  court. 

The  argument  in  this  court  has  been  principally  directed  to 
the  question  of  jurisdiction  in  the  county  court;  the  appellant 
contending,  that  before  Graves  could  go  upon  the  iudividual 
estate  of  Rossiter,  he  was  bound,  his  debt  being  a  joint  debt 
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of  the  partnership,  first  to  proceed  against  and  exhaust  the 
joint  fund.  That  the  separate  estate  of  Rossiter  is  for  the 
benefit  of  his  separate  creditors,  the  joint  creditors  having  no 
claim  upon  it,  except  for  such  residuum  as  may  remain  after 
the  separate  creditors  have  been  satisfied.  This  court,  in  Ladd 
v.  Griswold  et  al.,  4  Gil.,  36,  say,  that  at  law  the  individual 
debts  of  one  partner,  and  the  partnership  debts,  are  placed  on 
the  same  footing,  and  are  to  be  paid,  pari  passu,  out  of  the 
assets.  The  general  rule  by  which  courts  of  equity  are  gov- 
erned, in  the  administration  of  the  assets  of  deceased  and  in- 
solvent partners,  is,  if  there  be  partnership  property,  and  also 
separate  property  of  a  partner,  the  partnership  debts  are  to  be 
paid  out  of  the  proceeds  of  the  joint  estate,  and  the  individual 
debts  are  to  be  paid  out  of  the  proceeds  of  the  separate  estate. 
The  joint  and  individual  debts  are  to  be  kept  distinct,  and  the 
assets  derived  from  the  two  estates  are  to  be  marshaled  accord- 
ingly. The  joint  creditors  have  no  claim  on  the  fund  arising 
from  the  separate  estate,  until  the  individual  debts  are  satis- 
fied; and  on  the  other  hand,  the  separate  creditors  can  only 
seek  payment  out  of  the  surplus  of  the  partnership  effects, 
after  the  satisfaction  of  the  joint  liabilities.  Such  is  unques- 
tionably the  rule  in  equity,  where  there  is  a  joint  and  a  sep- 
arate estate  to  be  distributed  among  joint  and  individual  cred- 
itors. 1  Story  Eq.  Jur.,  sec.  675;  3  Kent's  Com.,  64;  Story 
on  Part.,  sec.  363;  Wilder  v.  ITeeler,  3  Paige,  167;  MeCulloh 
v.  DashieM,  1  Harris  &  Gill,  96. 

If,  however,  the  court  say,  there  is  no  joint  fund  to  w  hich 
the  joint  creditors  can  resort,  and  no  solvent  partner  from 
whom  payment  can  be  enforced,  they  should  be  allowed  to 
participate  equally  with  the  private  creditors,  in  the  estate  of 
the  deceased  partner. 

How  are  the  facts  in  this  case  \  The  partnership  effects  had 
been  assigned  by  the  firm  to  Mclntyre  "for  the  benefit  of 
creditors,"  and  are  admitted  to  be  insufficient  to  discharge  the 
firm  liabilities,  and  that  the  trust  was  not  closed  at  the  time 
of  the  suit,  the  assignee  having  in  his  hands  the  assets  undis- 
posed of.  The  case  fails  to  show  what  the  value  of  the  assets 
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was,  nor  does  it  show  that  the  claim  of  Graves  was  included 
in  the  assignment.  It  will  be  a  fair  inference  from  what  is 
agreed  and  proved  in  the  case,  and  all  such  inferences  the  court 
has  a  right  to  draw,  that  as  Graves  was  a  creditor  at  the 
time  of  the  assignment,  and  the  assignment  made  "  for  [408] 
the  benefit  of  creditors,"  generally,  without  any  prefer- 
ences, that  Graves'  debt  was  included  within  it.  Now  here  is 
a  joint  fund,  though  inadequate,  to  which  Graves  must  first 
resort,  and  receive  his  pro  rata,  before  he  can  thrust  aside  the 
separate  creditors,  and  claim  a  share  of  the  separate  estate  of 
the  deceased  partner.  For  the  purpose,  then,  of  a  fair  and 
equitable  adjustment  of  the  joint  and  separate  claims,  the  as- 
signee of  the  firm  should  be  a  party  to  the  proceedings,  and 
the  burden  lies  upon  the  claimant  against  the  joint  estate  to 
bring  him  in.  The  joint  and  separate  debts  are  to  be  kept 
distinct,  and  the  assets  derived  from  the  two  estates  are  to  be 
marshaled  accordingly. 

We  do  not  think,  with  the  appellee's  counsel,  that  issuing 
an  execution  and  having  it  returned  nulla  bona  against  the 
surviving  partners  acquitted  him  of  his  whole  duty  in  the 
premises.  The  joint  fund  being  first  liable  for  his  debt,  it 
was  his  duty  to  proceed  against  the  assignee  who  had  it,  by 
bill  in  equity,  and  subject  it  to  the  payment  of  so  much  of  the 
debt  as  his  ratable  proportion  of  it  would  discharge. 

The  county  court  has  no  jurisdiction  to  entertain  such  a  bill 
on  such  a  case.  What  this  court  said  in  Rodgers  v.  Moon,  in 
19  111.,  349,  and  in  Dixon  v.  Buel,  Adrrfr,  21  id.  204,  was  not 
intended  to  assert  the  doctrine  contended  for  by  appellee,  that 
the  county  court  has  a  general  equitable  jurisdiction  in  cases 
where  third  parties  are  required  to  be  brought  in,  and  con- 
flicting interests  composed  and  settled.  The  conflicting  claims 
of  copartnership  and  separate  creditors  have  long  been  a  fruit- 
ful source  of  litigation,  and  it  would  be  unreasonable  to  con- 
fide them  to  the  control  of  that  court.  The  cases  referred  to 
show  mere  money  demands,  in  which  no  party  but  those  be- 
fore the  court  had  any  interest,  and  no  conflicting  claim  ex- 
*sted.     The  affairs  of  a  copartnership  have  ever  been  consid- 
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ered  peculiar  subjects  of  chancery  jurisdiction,  where  all  mat 
ters  pertaining  to  them  can  be  thoroughly  investigated,  and 
complete  justice  done. 

We  think  the  county  court  had  not  jurisdiction  to  investi- 
gate and  allow  this  claim,  and  subject  the  separate  property 
of  the  individual  deceased  partner  to  the  payment  of  a  joint 
debt,  for  which  a  fund  existed  for  its  payment,  and  the  circuit 
court  should  so  have  decided.  The  judgment  of  the  circuit 
court  is  reversed. 

Judgment  reversed. 


[409]  John  Gray,  Thomas  West,  and  Henry  S.  Misner, 
Plaintiffs  in  Error,  vs.  Smith  Morey,  Defendant  in 
Error. 

Error  to  Cook. 

1.  During  the  progress  of  a  trial,  a  new  bond  in  replevin  may  be  substi- 

tuted for  the  original,  with  a  change  of  sureties,  for  the  purpose  oi 
making  a  witness  of  one  of  the  sureties  on  the  first  bond. 

2.  A  person,  to  whom  a  plaintiff  in  replevin  has  given  a  note  for  money, 

with  which  to  purchase  the  property  replevied,  out  of  the  proceeds  ot 
which  the  note  was  to  be  paid,  after  the  payment  of  the  note,  is  a 
competent  witness  for  him. 

3.  A  defendant  in  an  execution  under  which  replevied  property  was  taken, 

who  has  been  discharged  from  the  judgment  against  him,  may  be  ex- 
amined  for  the  defendant  in  replevin,  without  producing  his  release 

The  affidavit  of  Smith  Morey,  defendant  in  error,  as  the 
foundation  of  this  replevin  suit,  states  that  he  is  the  owner  and 
lawfully  entitled  to  the  possession  of  certain  cattle,  of  the  value 
of  seven  hundred  and  fifty  dollars;  that  John  Gray,  Thomas 
West  and  Henry  S.  Misner  have  wrongfully  taken  and  unlaw- 
fully and  wrongfully  detain  the  same  from  him ;  and  that  said 
cattle  have  not  been  taken  for  any  tax,  assessment  or  fine  levied 
by  virtue  of  any  law  of  this  state,  nor  seized  under  any  execu- 
tion or  attachment  against  Morey;  and  that  he  is  about  to  re- 
plevy said  property. 
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The  declaration  alleges  the  taking  and  wrongful  detention 
of  property,  and  lays  damages  at  $800. 

Beplevin  bond  executed  by  Smith  Morey,  Theron  Potter  and 
Mr.  Castle  for  self  and  firm  of  Castle  &  Shepard. 

Pleas,  Non  cejpit  —  Non  detinet.  Property  in  Gilbert  Fol- 
lansbee;  and  that  property  was  taken  by  John  Gray,  as  sheriff, 
under  an  execution  issued  upon  a  judgment  in  favor  of  Thomas 
"West,  who  sued  for  the  use  of  the  defendant,  Henry  S.  Misner, 
against  Gilbert  Follansbee;  and  that  under  that  execution 
property  was  taken  as  property  of  Gilbert  Follansbee. 

The  replication  alleges  property  in  plaintiff. 

The  jury  found  the  issues  of  property  for  the  plaintiff,  and 
also  found  that  there  should  have  been  a  demand  upon  the 
defendant  for  the  property  before  the  commencement  of  this 
suit. 

Motion  for  a  new  trial  overruled. 

There  was  a  judgment  on  the  verdict  that  plaintiff  have  and 
retain  possession  of  the  goods  and  chattels  replevied,  and  that 
the  defendants  have  and  recover  of  the  plaintiff  their  costs  and 
charges  by  them  about  their  defense  expended,  and  have  exe- 
cution therefor. 

The  counsel  for  the  plaintiff  below  moved  to  substitute  in 
place  of  the  original  replevin  bond  on  file,  which  bond 
is  in  the  usual  form,  executed  by  Smith  Morey,  Mr.  [410] 
Castle,  of  the  firm  of  Castle  &  Shepard,  for  self  and 
firm,  and  make  a  new  bond,  omitting  the  name  of  Shepard, 
one  of  the  sureties  therein,  and  substituting  Samuel  Shackle- 
ford  as  surety  in  said  bond  in  the  place  of  Castle  &  Shepard. 
The  defendant's  counsel  opposed  the  motion,  and  objected  to 
the  filing  of  a  new  bond  and  to  the  change  proposed  by  the 
plaintiff,  on  the  ground  that  it  lessened  the  security  of  the 
bond,  and,  generally,  that  the  court  had  no  power  to  change  or 
alter  it.  The  court  overruled  the  objection,  and  permitted  a 
new  bond,  executed  by  Smith  Morey,  M.  B.  Castle  and  Samuel 
Shackleford,  and  the  counsel  for  the  defendants  excepted. 

Shepard  was  then  called  a3  a  witness  for  plaintiff,  and,  on 
ni<-  voir  dire,  testified:  I  reside  at  Sandwich,  DeKalb  county; 
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am  a  partner  of  M.  B.  Castle;  the  firm  name  is  Castle  &  Shep- 
ard;  our  place  of  business  is  at  Sandwich;  we  deal  in  lumber 
and  exchange.  My  partner,  Mr.  Castle,  is  one  of  the  plaint- 
iff's sureties  on  the  replevin  bond  in  this  case.  Castle  & 
Shepard  furnished  the  money  with  which  the  cattle  in  contro- 
versy were  purchased.  We  took  the  plaintiff's  note  for  the 
money,  and  it  was  understood  and  agreed  that  the  note  was  to 
be  paid  out  of  the  proceeds  of  the  sale  of  the  cattle.  After  the 
cattle  were  replevied  they  were  sold,  and  out  of  the  proceed*, 
of  the  sale  the  amount  of  the  note  was  paid  to  Castle  &  Shep 
ard,  and  the  note  canceled  and  delivered  up  to  plaintiff. 

The  defendant's  counsel  objected  to  the  admission  of  Shep- 
ard on  the  ground  of  interest,  and  because,  being  a  partner  of 
Castle  and  one  of  the  sureties  on  the  replevin  bond,  and 
the  proceeds  of  the  sale  of  the  cattle  having  been  paid  to  Castle 
&  Shepard,  he  was  jointly  interested  with  Castle  in  the  result 
of  the  suit.     Objection  overruled. 

Upon  his  examination  in  chief,  witness  testified: 
I  know  the  plaintiff,  Gilbert  Follansbee ;  a  few  days  before 
the  cattle  in  controversy  were  bought,  Morey  asked  me  to  let 
him  have  some  money  to  buy  a  lot  of  cattle.  This  was  between 
the  8th  and  12th  of  February;  we  were  to  furnish  money  and 
charge  one-fourth  per  cent,  for  use  in  the  way  we  discount 
grain  buyer's  checks.  The  amount  of  the  note  was  to  be  fixed 
after  cattle  came  in;  as  quick  as  cattle  came  in,  Morey  gave 
his  note  for  the  amount  —  $718  and  some  cents.  Morey  paid 
the  note  out  of  the  proceeds  of  the  sale  of  cattle.  The  cattle 
were  shipped  to  Chicago  on  the  morning  of  the,  16th;  part  of 
the  money  had  been  drawn  out  on  checks  prior  to  giving  note  — 
about  $400  or  $500;  checks  were  drawn  by  Follansbee  and 
Morey.  When  Morey  gave  the  note,  he  took  about  $100  out 
himself — afterwards  a  check  came  in  for  the  balance. 
[411]  The  note  was  given  for  exact  amount  drawn  out;  the 
first  amount  that  was  drawn  out,  Follansbee  came  and 
wanted  $70  or  $80  to  pay  out  on  some  lots  to  bind  the 
bargain;  this  was  on  the  14th  of  February.  The  note  was 
taken  up  after  the  cattle  were  replevied  and  sold.  The  agree- 
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ment  was  to  pay  Mr.  Follansbee's  checks  when  he  wanted 
money.     I  saw  Morey  sign  the  note,  which  was  as  follows: 
"$718.57.  Sandwich,  February  16,  i860. 

"  One  day  after  date  we  promise  to  pay  to  the  order  of  Cas- 
tle &  Shepard  seven  hundred  and  eighteen  57-100  dollars, 
value  received.  (Signed)  Smith  Morey." 

On  the  back  of  said  note  was  the  following  indorsement: 

"  Received  of  Smith  Morey  within  note  in  full.  February 
20,  1860.  (Signed)  Castle  &  Shepard." 

The  counsel  for  the  plaintiff  then  asked  the  witness  the  fol- 
lowing question: 

Did  Morey,  the  plaintiff,  say  anything  to  you  as  to  Mr. 
Follansbee's  connection  with  him  in  the  purchase  of  these 
cattle;  if  so,  what  did  he  say? 

The  defendant's  counsel  objected,  on  the  ground  that  the 
statements  of  the  plaintiff  could  not  be  admitted  as  evidence 
in  his  own  favor.  The  court  overruled  the  objection  and 
admitted  the  evidence  as  forming  a  part  of  the  res  gestae,  and 
the  defendant's  counsel  excepted. 

The  witness  answered:  Mr.  Morey  said  Mr.  Follansbee  was 
to  help  him,  and  he  was  to  let  him  have  money  to  buy  cattle. 

The  counsel  for  the  plaintiff  then  asked  the  witness  the  fol- 
lowing question: 

What  was  said  by  Morey  at  the  time  the  arrangement  was 
made  for  the  money  in  question,  as  to  Follansbee's  partner- 
ship interest  with  him?  The  counsel  for  the  defendant  ob- 
jected.    Objection  overruled,  and  exception. 

The  witness  then  answered:  Mr.  Morey  said  that  Mr.  Fol- 
lansbee told  him  that  he  was  dissatisfied  with  other  lots  of 
cattle  they  had  bought  together,  and  he,  Morey,  wanted  to 
buy  alone. 

On  his  cross-examination  the  witness  testified: 

The  indorsement  on  the  back  of  the  note  is  in  Mr.  Castle's 
handwriting.  Mr.  Follansbee  went  with  the  cattle  to  Chi- 
cago; we  heard  that  the  cattle  had  been  levied  upon,  and  my 
partner,  Mr.  Castle,  immediately  went  to  Chicago,  to  see 
about  it,  and  assist  in  having  them  replevied. 
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The  recovery  of  the  judgment  set  out  in  the  defendant's 
plea,  the  issuance  and  delivery  to  the  sheriff,  John  Gray,  of 
execution  thereon,  and  the  taking  of  the  cattle  in  controversy 

thereon,  as  charged  in  said  plea,  were  admitted. 
[412]        Johnson  Misner  was  offered  as  a  witness  on  the 
part  of  the  defandant.     The  counsel  for  the  plaintiff 
objected  to  him,  on  the  ground  of  interest,  and  being  exam- 
ined, on  his  voir  dire,  he  testified: 

I  am  one  of  the  defendants  in  the  execution  under  which  the 
cattle  in  controversy  in  this  suit  were  taken.  Henry  Mis- 
ner, the  person  for  whose  use  said  action  was  brought,  is  my 
father.  That  judgment  was  obtained  for  money  paid  by  my 
father  on  a  note  given  by  Follansbee,  and  on  which  I  was 
surety.  After  the  judgment  was  obtained,  and  before  execu- 
tion was  issued,  my  father  released  me  from  all  liability  on 
the  judgment,  and  gave  me  a  release  and  receipt  in  full;  that 
paper  I  have  at  home  —  I  did  not  bring  it  with  me. 

The  plaintiff's  counsel  objected  to  the  admission  of  the  wit- 
ness, on  the  ground  that  he  was  one  of  the  defendants  in 
judgment  upon  which  execution  was  issued,  and  if  witness 
had  a  written  release  from  Henry  S.  Misner,  he  should  pro- 
duce it. 

The  court  sustained  the  objection,  and  defendant's  counsel 
excepted. 

The  court,  upon  the  request  of  defendant's  counsel,  gave 
the  following  instructions: 

1.  The  presumption  of  the  law  is,  that  a  party  in  posses- 
sion of  property  is  the  owner  thereof. 

2.  If  the  jury  believe,  from  the  evidence  in  the  case,  that 
the  plaintiff  owned  the  cattle  in  question  jointly  with  Gilbert 
Follansbee,  then  the  plaintiff  is  not  entitled  to  recover. 

3.  If  the  jury  believe,  from  the  evidence,  that  the  cattle  in 
question  were  purchased  under  an  arrangement  that  there  was 
to  be  a  division  of  the  profits  arising  from  the  sale  thereof, 
between  the  plaintiff  and  Follansbee,  they  are  parties  then  to 
that  enterprise,  and  the  plaintiffs  are  not  entitled  to  recover. 

4.  If  the  jury  believe,  from  the  evidence,  that  the  note 
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given  by  Morey  was  to  be  paid  out  of  the  proceeds  of  the 
sales,  the  fact  that  the  note  was  so  made  by  Morey  makes  no 
difference  with  the  plaintiff's  right  to  recover,  if  the  jury 
also  believe  that  the  profits  were  to  be  divided  between  Morey 
and  Follansbee. 

5.  The  admissions  of  a  party  to  a  suit  are  strong  evidence 
against  him,  and  particularly  when  against  his  own  interest, 
and  the  statements  of  a  party  are  slight  evidence  when  intro- 
duced in  his  favor. 

If  the  property  was  in  the  possession  of  Follansbee,  and 
was  shipped  and  consigned  to  him,  then  such  facts  justify  the 
officers  in  levying  upon  the  same;  and  before  suit  was 
brought,  a  demand  should  have  been  made,  of  the  officer,  of 
the  property. 

Assignment  of  errors  as  follows: 

The  court  erred  in  permitting  the  bond,  given  upon 
the  commencement  of  said  suit,  to  be  altered,  and  the    [413] 
new  bond  substituted  therefor. 

The  court  erred  in  overruling  the  objections  made  by  the 
counsel  for  the  defendants  to  the  introduction  and  examina- 
tion of  Shepard  as  a  witness  for  the  plaintiff,  and  in  permit- 
ting said  Shepard  to  be  sworn. 

The  court  erred  in  overruling  the  objections  made  by  the 
counsel  for  the  defendants  to  the  evidence  of  Shepard. 

The  court  erred  in  overruling  the  objections  made  by  the 
defendants  upon  the  trial  to  the  introduction  of  evidence  by 
plaintiff. 

The  court  erred  in  sustaining  the  objections  made  and  taken 
by  the  counsel  for  the  plaintiff  to  the  competency  and  admis- 
sibility of  Johnson  Misner,  introduced  and  offered  as  a  wit- 
ness by  the  defendants,  and  in  deciding  that  said  witness  was 
not  competent,  and  excluding  him  as  a  witness. 

The  court  erred  in  directing  judgment  to  be  entered  upon 
the  verdict  of  the  jury  in  manner  and  form  as  the  same  was 
entered. 

The  verdict  of  the  jury  was  not  authorized  by  law,  and  the 
said  jury,  after  finding  that  the  demand  of  the  property  wa» 
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necessary  before  suit  brought,  were  not  authorized,  and  had 
no  right  to  pass  upon  the  question  of  property. 

The  verdict  is  against  evidence. 

The  verdict  is  against  law  and  evidence. 

The  court  erred  in  overruling  and  denying  the  motion  for  a 
new  trial. 

E.  jS.  /Smith  and  E.  M.  Dewey,  for  plaintiffs  in  error. 

C.  G.  Bormey  and  E.  W.  Evans,  for  defendant  in  error. 

Walker,  J.  There  is  no  portion  of  the  practice  which  we 
regard  more  uniformly  or  better  settled,  than  that  the  court 
may  permit  an  appeal  bond,  a  replevin  bond,  a  bond  for  costs, 
etc.,  to  be  canceled  and  a  new  one  executed,  to  render  a  wit- 
ness, who  is  a  party  to  the  bond,  competent  to  testify.  No 
possible  injury  can  result  to  the  parties,  and  it  may  become 
highly  necessary  to  the  attainment  of  justice,  that  the  practice 
should  obtain.  The  law  will  not  permit  the  party,  against 
whom  the  evidence  is  proposed  to  be  given,  to  hold  such  an 
unjust  advantage  of  his  adversary,  when  public  policy  does 
not  oppose.  This  question  has  been  repeatedly  before  this 
court,  and  must  be  regarded  as  at  rest.  Kimmell  v.  Schwarts, 
Breese,  218;  Amos  v.  Svrmett,  4  Scam,  418. 

It  is  not  perceived  that,  because  Morey  had  given  his  note 
to  Shepard  and  his  partner,  which  he  at  the  time  agreed 
[414]  to  pay  out  of  the  proceeds  of  the  sale  of  the  cattle,  ren- 
ders the  witness  incompetent.  The  note  had  been  paid, 
canceled  and  given  up  by  the  firm.  And  the  fact  that  it  was 
paid  out  of  the  price  received  on  the  sale  of  the  cattle  after 
they  were  replevied  makes  no  difference.  The  firm  had  re- 
ceived their  money,  and  it  was  a  matter  of  no  interest  t(  wit- 
ness, who  succeeded  in  the  replevin  suit.  If  the  plaintiffs  in 
error  were  successful,  and  defendant  in  error  was  unable  to 
return  the  cattle,  or  pay  their  value,  then  Castle  would  have 
been  individually  liable  as  his  surety  to  discharge  the  dam- 
ages by  reason  of  the  wrongful  replevin  of  the  cattle.  But  it 
is  not  perceived  in  what  manner  the  firm  or  witness  would  be 
liable.  It  could  not  be  by  virtue  of  the  individual  liability  of 
his  partner. 
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Plaintiffs  offered  Jolmson  Misner  as  a  witness,  but  the  court 
excluded  him  from  testifying.  He  testified  on  his  voir  dire, 
that  he  was  one  of  the  defendants  in  the  execution  under 
which  the  cattle  in  controversy  had  been  seized.  That  he  was 
the  security  of  Follansbee,  but  after  the  rendition  of  the  judg- 
ment he  had  been  fully  released.  That  he  had  the  release,  but 
not  with  him  when  he  testified.  It  was  objected  that  the  fact 
that  he  was  a  defeudant  in  the  execution  rendered  him  incom- 
petent, and  that  he  could  not  show  his  restoration  to  compe- 
tency except  by  producing  the  release.  In  the  case  of  Clifton 
v.  Reynolds,  1  Scam.,  32,  it  was  held  that  the  defendant  in 
execution  was  a  competent  witness  on  a  trial  of  the  right  of 
property.  But  it  was  afterwards  provided,  by  legislative  en- 
actment, that  he  should  not  be  competent.  After  the  passage 
of  that  law  it  was,  however,  held,  in  the  case  of  Miller  v.  Dob- 
son,  1  Gilm.,  573,  that  a  defendant  in  execution  was  a  compe- 
tent witness  in  a  case  of  replevin.  This,  then,  was  no  ground 
lor  excluding  this  witness.  But  even  if  it  had  been,  he,  on 
his  voir  dire,  proved  his  release  from  all  liabili  ty  under  the 
judgment.  This,  under  the  case  of  Ault  v.  Rawson,  14  111., 
485,  was  proper  so  as  to  restore  his  competency. 

The  court  below,  therefore,  erred  in  excluding  this  witness 
from  testifying,  and  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


Henry  Myers  et  al.,  Plaintiffs  in  Error,  vs.  Joseph    [415] 
Ladd  et  al.,  Defendants  in  Error. 

Error  to  Tazewell. 

1,  Parol  evidence  is  admissible  for  the  purpose  of  identifying  the  prop- 

erty actually  mortgaged. 

2.  Where  there  are  two  descriptions  of  the  same  premises  in  a  deed,  one 

of  which  is  complete,  and  the  other  has  something  added  which  is 
subordinate  and  incorrect,  the  incorrect  or  subordinate  part  may  b6 
rejected  as  surplusage. 
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This  was  an  act  of  trover,  originally  brought  in  the  Peoria 
circuit  court,  and  the  venue  changed  to  Tazewell. 

The  declaration  was  in  the  usual  form  for  coverting  goods 
and  chattels,  then  situate  in  a  mill,  built  by  Randolph  Ross 
Jr.,  in  Lancaster,  Timber  township,  Peoria  county,  Illinois, 
to  wit:  One  twelve  inch  by-engine,  of  twenty  inch  stroke, 
cast  frame;  one  thirty-four  foot  boiler,  forty-two  inches;  one 
double  Child  saw  mill,  thirty  and  fifty  inch;  the  belts  used  in 
running  said  machinery;  also,  all  the  fixtures  for  running 
said  engine  and  boiler  and  saw  mill,  complete,  including  guy 
rods  for  chimney,  of  the  value  of  two  thousand  dollars. 

Defendants  pleaded  general  issue. 

Upon  the  trial  of  the  cause,  the  first  evidence  introduced  by 
the  plaintiff  was  a  mortgage, 

Made  and  entered  into  this  sixteenth  day  of  June,  A.  D. 
1858,  between  Randolph  Ross  Jr.,  of  Tazewell  county,  Illinois, 
party  of  the  first  part,  and  H.  Myers  &  Co.,  of  Tazewell 
county,  Illinois,  parties  of  the  second  part,  witnesseth:  That 
the  said  Randolph  Ross  Jr.,  has  this  day  sold  to  the  said  H. 
Myers  &  Co.,  the  following  described  machinery,  which  is  sit- 
uate in  his  mill  in  Lancaster,  Timber  township,  Peoria  county, 
state  of  Illinois,  to  wit:  One  twelve  inch  by-engine,  twenty 
inch  stroke,  cast  frame;  one  thirty-four  inch  boiler,  forty-two 
inches ;  one  double  Child  saw  mill,  thirty  and  fifty  inch ;  the 
belts  used  in  running  said  machinery;  also,  all  the  fixtures  foi 
engine  and  boiler  and  saw  mill  complete,  including  guy  rods 
for  chimney,  for  the  sum  of  thirteen  hundred  and  eighty -one 
dollars,  the  receipt  of  which  is  hereby  acknowledged ;  but  the 
conditions  of  the  sale  are  such  that  whereas,  the  said  Ran- 
dolph Ross  Jr.  is  indebted  to  Clark,  Plant  &  Norris,  of  Saint 
Louis,  to  the  amount  of  thirteen  hundred  and  eighty-one  dol- 
lars, for  which  said  Randolph  Ross  Jr.,  with  H.  Myers  &  Co., 
as  security,  has  executed  two  several  notes,  dated  August  14, 
1857,  each  for  the  sum  of  six  hundred  and  ninety  dollars  and 
fifty  cents;  one  due  in  three,  and  the  other  in  six  months 

from  date. 
[416]        Now,  if  the  said  Randolph  Ross  Jr.,  or  his  heirs  or 
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assigns,  shall  pay  said  notes  within  twelve  months  from  this 
date,  with  the  interest  that  may  accrue  thereon,  and  shall  save 
harmless  the  said  H.  Myers  &  Co.,  etc. 

The  mortgage  was  duly  acknowledged  and  recorded. 

To  the  introduction  of  which  the  defendant  objected,  for 
the  reason  that  it  appears  upon  the  face  of  the  mortgage,  that 
Randolph  Ross  Jr.  lived  in  Tazewell  county. 

The  plaintiff  thereupon  called  on  M.  Tackaberry  as  a  wit- 
ness, who  said  that  he  wrote  the  mortgage,  and  that  he  thought 
that  at  the  time  of  executing  the  mortgage,  Ross  lived  in 
Peoria  county;  that  he  rarely  saw  him  in  Pekin,  Tazewell 
county. 

Van  Osdell  was  then  called  as  a  witness,  and  said  that  Ross, 
in  June,  1858,  resided  about  Pekin,  in  Tazewell  county;  he 
at  that  time  had  a  house  in  Pekin,  and  had  a  woman  keeping 
house  for  him.  I  saw  him  at  his  house,  and  ate  two  or  three 
meals  with  him  at  his  house.  He  did  business  in  Timber 
township,  Peoria  county,  for  about  fifteen  months,  and  at  the 
date  of  the  mortgage,  but  was  only  occasionally  there. 

The  court  then  admitted  the  mortgage,  subject  to  instruc- 
tions. 

Thomas  Cotton  was  then  called  as  a  witness,  and  said  that 
Ross  owned  a  mill  in  Timber  township,  Peoria  county,  Illi- 
nois; put  it  up  there  three  years  ago  next  October.  There 
was  in  it  an  engine  with  a  cast  iron  frame ;  there  was  also  put 
in  the  mill  by  Ross  a  large  boiler,  about  thirty  feet  long,  or 
more ;  also,  a  large  belt  that  drives  the  same  in  the  frame,  and 
four  guy  rods  to  hold  the  chimney.  There  was  also  in  the 
mill  a  double  Child  saw  in  the  frame.  Mr.  Ross  claimed  to 
be  the  owner  of  the  machinery  in  the  mill.  It  came  from  St. 
Louis,  I  think.  This  mill  was  in  Timber  township,  Peoria 
county,  Illinois,  about  four  miles  from  Lancaster,  which  is 
also  in  Timber  township.  There  was  also  a  mill  in  Lancaster, 
but  not  a  circular  saw  mill. 

Thereupon  the  defendants,  by  their  counsel,  requested  the 
court  to  exclude  the  evidence  of  said  Cotton,  because  it  had 
no  relation  to  the  mortgage;   and    the  court   excluded   the 
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evidence  of  said  witness;  to  the  excluding  of  which  evidence 
the  plaintiff  excepted. 

The  plaintiff  then  offered  to  read  the  description  of  the 
property,  as  described  in  the  mortgage,  to  the  witness  Cotton, 
and  proposed  to  ask  him  if  Randolph  Ross  put  in,  in  Timber 
township,  Peoria  county,  Illinois,  such  machinery  as  was 
therein  described,  and  whether  said  Ross  owned  any  other  mill 
or  like  machinery  in  Peoria  county,  Illinois,  or  in  Timber 
township;  which  question  was  objected  to,  and  the  court  re- 
fused to  allow  the  question  to  be  answered. 

The  plaintiff  then  proposed  to  prove  that  Ross  did  not 
[417]  at  the  date  of  the  mortgage,  own  any  mill  or  machinery 
in  Lancaster,  Timber  township,  Peoria  county,  Illinois; 
but  that  the  mill  and  machinery  referred  to  by  witness  Cot- 
ton was  the  only  one  owned  by  said  Ross  in  said  township, 
Peoria  county,  Illinois;  which  proof  was  objected  to  by  the 
defendants,  and  the  court  refused  to  allow  the  evidence  to  be 
given. 

Roberts  <&  Ireland,  for  plaintiffs  in  error. 

Caton,  C.  J.  We  think  the  court  erred  in  excluding  the 
parol  evidence  offered  for  the  purpose  of  identifying  the  prop- 
erty which  was  actually  mortgaged.  The  mortgage  describes 
the  property  thus :  "  In  his  mill  in  Lancaster,  in  Timber  town- 
ship, Peoria  county,  state  of  Illinois,  to  wit;"  and  then  de- 
scribes minutely  the  engine  and  saw  mill.  The  mortgagee 
offered  to  prove  that  the  mortgagor  had  a  mill,  four  miles 
from  Lancaster,  in  Timber  township,  in  which  was  the  prop- 
erty described,  and  that  the  mortgagor  had  no  other  mill  in 
that  county,  for  the  purpose  of  showing  that  that  was  the 
machinery  which  was  mortgaged.  This  evidence  was  ruled 
out.  Here  was  a  true  description  of  the  property,  but  con- 
taining within  it  a  circumstance,  not  of  the  property  itself, 
but  of  the  location  of  the  property.  This,  when  clearly  made 
to  appear,  should  be  rejected  as  surplusage.  The  description 
of  the  property  itself  was  perfect,  but  there  was  a  mistake  as 
to  the  geographical  position  of  the  mill  in  which  it  was  situ- 
528 


APK1L  TEKM,  1861.  418 

Harvey  vs.  Ellithorpe. 

ated.  Parol  evidence  was  not  only  admissible,  but  was  abso- 
lutely indispensable,  to  identify  the  property  described  in  the 
mortgage,  and  when  that  parol  evidence  did  identify  the  prop- 
erty consistently  with  the  description  in  the  mortgage,  that 
was  sufficient.  If  I  give  a  bill  of  sale  of  my  black  horses,  and 
describe  them  as  being  now  in  my  barn,  I  shall  not  avoid  it 
by  showing  that  the  horses  were  in  the  pasture  or  on  the  road. 
The  description  of  the  horses  being  sufficient  to  enable  wit- 
nesses acquainted  with  my  stock  to  identify  them,  the  locality 
specified  would  be  rejected  as  surplusage.  Nor  is  this  rule 
confined  to  personal  property.  It  is  equally  applicable  to  real 
estate.  If  I  sell  an  estate,  and  describe  it  as  my  dwelling 
house  in  which  I  now  reside,  situate  in  the  city  of  Ottawa,  I 
shall  not  avoid  the  deed  by  showing  that  my  residence  was 
outside  the  city  limits.  So  if  a  deed  describe  lands  by  its  cor- 
rect numbers,  and  further  describe  it  as  being  situated  in  a 
wrong  county,  the  latter  is  rejected.  The  rule  is,  that  where 
there  are  two  descrij)tioiis  in  a  deed,  the  one,  as  it  were,  super 
added  to  the  other,  and  one  description  being  complete  and 
sufficient  of  itself,  and  the  other,  which  is  subordinate  and 
superadded,  is  incorrect,  the  incorrect  description,  or 
feature  or  circumstance  of  the  description,  is  rejected  [418} 
as  surplusage,  and  the  complete  and  correct  description 
is  allowed  to  stand  alone. 

The  court  erred  in  rejecting  the  evidence  offered,  and  its 
judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 


George  P.  Harvey,  Plaintiff  in  Error,  vs.  Stephen  R.  El- 
lithorpe, Defendant  in  Error. 

Error  to  Kane. 

1.  An  affirmative  plea  throws  the  burden  of  proof  on  the  defendant,  and 
gives  him  the  right  to  open  and  conclude  to  the  jury. 
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2.  Where  a  plea  of  usury  is  interposed  to  an  action  on  a  note,  the  cred- 
itor at  the  time  the  contract  was  made  may  be  examined  in  support 
of  the  plea,  although  he  has  assigned  the  note.  The  general  rule 
disqualifying  the  assignor  of  a  note  ioes  not  apply  when  usury  is 
pleaded. 

Plaintiff  filed  a  declaration  in  assumpsit,  with  one  special 
count,  on  a  note  given  to  John  C.  Wilson,  or  order,  for  one 
hundred  and  eighty  dollars,  dated  April  8,  1857,  due  two 
years  after  date,  and  by  Wilson  assigned  to  plaintiff,  with  the 
common  counts  for  work,  etc.,  for  money  had,  etc. 

The  defendant  filed  several  pleas :  1st.  General  issue.  2d. 
That  the  note  mentioned  in  declaration  was  given  to  one  John 
C.  Wilson  for  illegal  interest,  over  and  above  ten  per  cent, 
per  annum,  for  the  loan  of  money,  which  was  the  only  consid- 
eration of  the  note,  and  so  defendant  avers  that  the  note  was 
entered  into  and  made  without  good,  valuable  or  legal  consid- 
eration, and  that  plaintiff  had  notice.  3d.  That  the  note  was 
given  to  John  C.  Wilson  for  illegal  interest,  and  that  was  the 
only  consideration,  and  was  therefore  made  without  a  good, 
valuable  or  legal  consideration,  and  that  plaintiff  had  notice. 
4th.  That  said  note  was  made  to  said  Wilson  for  illegal  inter- 
est, that  the  consideration  was  wholly  for  that  and  nothing 
else,  and  contrary  to  the  statute,  etc.     Plaintiff  had  notice. 

Plaintiff  filed  demurrer  to  defendant's  2d,  3d  and  4th  pleas, 
which  the  court  sustained  to  the  3d  and  4th  pleas,  and  over- 
ruled as  to  the  2d.  Replication  to  2d  plea  that  note  was  not 
made  without  valuable  and  legal  consideration,  nor  had  the 
plaintiff  notice  as  in  said  plea  averred. 

Trial,  and  verdict  for  the  defendant.  Motion  for  new  trial 
overruled. 

On  the  trial  of  this  cause,,  the  defendant  asked  leave  of  the 
court  to  withdraw  the  plea  of  the  general  issue,  and 
[419]  also  to  open  and  close  the  case  to  the  jury,  which  was 
allowed  by  the  court. 

The  defendant  introduced  as  a  witness,  John  C.  Wilson, 
the  payee  and  indorser  of  the  note,  in  the  declaration  men- 
tioned. The  plaintiff  objected  to  the  competency  of  the  wit 
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ness.  The  court  overruled  the  objection,  and  allowed  the  wit- 
ness to  testify.  The  defendant  then  asked  the  witness  if  he 
had  sold  the  plaintiff  the  note  mentioned  in  the  declaration, 
The  witness  stated  that  lie  sold  the  note  to  the  plaintiff  before 
it  was  due.  The  defendant  then  asked  the  witness  if  he  in- 
formed the  plaintiff  what  the  note  was  given  for.  The  plain- 
tiff objected  to  the  question.  The  court  overruled  the  objec- 
tion, and  allowed  the  question  to  be  answered.  The  witness 
said,  "  I  gave  him  the  information." 

The  defendant  then  asked  the  court  to  give  the  jury  the  fol- 
lowing instructions,  which  was  done: 

1.  The  jury  are  instructed  that  if  they  believe,  from  the 
evidence,  that  the  only  consideration  of  the  note  sued  upon  in 
this  action  was  for  illegal  interest,  then  the  jury  should  find 
for  the  defendant;  provided,  they  also  believe,  from  the  evi- 
dence, that  the  said  defendant  bought  said  note  after  it  be- 
came due,  or  had  notice  that  it  was  given  wholly  for  illegal 
interest. 

2.  That  a  note  given  wholly  for  usury  is  an  unlawful  con- 
sideration, and  if  the  jury  believe,  from  the  evidence,  that  the 
note  in  question  was  given  wholly  for  usury,  then  they  should 
find  for  the  defendant,  if  they  also  believe,  from  the  evidence, 
that  the  defendant  had  notice  before  he  purchased  the  same, 
that  it  was  given  wholly  for  usury. 

3.  If  the  jury  believe,  from  the  evidence,  that  the  note  sued 
on  in  this  case  was  entered  into  without  any  consideration, 
and  that  the  plaintiff  had  notice  of  that  fact  before  or  at  the 
time  of  the  assignment  to  him,  then  the  jury  should  find  for 
the  defendant. 

To  the  giving  of  which  instructions  for  the  .defendant  by 
the  court,  the  plaintiff  by  his  counsel  at  the  time  excepted. 

The  plaintiff  then  asked  the  court  to  give  the  jury  the  fol- 
lowing instructions,  which  was  done: 

The  jury  are  instructed  that  if  they  believe,  from  the  evi- 
dence, that  there  was  any  consideration  for  the  note  in  ques- 
tion, either  for  labor  or  services  performed  by   the  witness 
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Wilson,  in  obtaining  money  for  Ellithorpe,  then  the  jury 
should  find  for  the  plaintiff. 

The  jury  are  instructed  that  although  the  note  in  question 
may  be  in  part  for  usurious  interest,  yet  if  they  believe,  from 
me  evidence,  that  there  was  any  part  of  the  note  given  in  con- 
sideration of  services  performed  by  Wilson  in  obtaining  the 
money  for  Ellithorpe,  then  under  the  pleadings  in  this 
[420]  case,  the  jury  should  find  for  the  plaintiff  the  amount 
of  the  note  and  interest. 

The  jury  are  instructed  that  if  they  believe,  from  the  evi- 
dence, that  the  witness  John  C.  Wilson  obtained  the  money 
at  the  instance  of  Ellithorpe,  and  at  his  request,  and  that  all 
the  benefit  Wilson  received  from  the  transaction  was  one  per 
cent,  commission,  and  that  said  commission  was  embraced  in 
the  note,  then,  under  the  pleadings  in  this  case,  the  plaintiff  is 
entitled  to  recover,  the  defendants  having  failed  to  make  out 
his  plea  of  total  failure  of  consideration. 

If  the  jury  find  for  the  plaintiff,  they  will  find  the  amount 
of  the  note  described  in  the  declaration,  and  the  interest  due 
thereon. 

The  jury  found  a  verdict  for  defendant.  The  plaintiff  en- 
tered a  motion  to  set  aside  the  verdict,  and  for  a  new  trial,  for 
these  reasons:  The  court  erred  in  allowing  defendant  to  with- 
draw the  plea  of  the  general  issue,  and  the  opening  and  clos- 
ing the  case  to  the  jury.  The  court  erred  in  allowing  impro- 
per evidence  to  be  given  to  the  jury.  The  court  erred  in  over- 
ruling the  plaintiff's  objection  to  the  defendant's  questions,  as 
asked  the  witness.  The  court  erred  in  allowing  the  witness 
Wilson  to  testify  as  he  did  in  the  case.  The  court  erred  in 
giving  the  instructions  asked  for  by  defendant.  The  court 
overruled  said  motion.  The  plaintiff  also  moved  to  arrest  the 
judgment  in  the  case.  The  court  overruled  said  motion,  and 
entered  j  udgment  on  the  verdict. 

And  plaintiff  assigns  for  error  the  following  causes : 

The  circuit  court  erred  in  allowing  the  defendant  the 
affirmative  in  the  trial  and  argument  in  the  case  before  the 

jury- 
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The  court  erred  in  allowing  the  witness,  John  C.  Wilson,  to 
testify  in  the  case. 

The  verdict  of  the  jury  was  contrary  to  the  law  and  the  evi- 
dence. 

The  court  erred  in  overruling  the  plaintiff's  objections  to 
the  question  as  asked  by  the  defendant  to  the  witness  Wilson, 
and  allowing  such  question  to  be  answered. 

The  court  erred  in  overruling  the  plaintiff's  motion  for  a 
new  trial,  and  in  arrest  of  judgment. 

Glover,  Cook  &  Campbell,  and  W.  B.  Plato,  for  plaintiff  in 
error. 

C.  B.  Wells,  for  defendant  in  error. 

Breese,  J.  We  do  not  deem  either  of  the  errors  assigned 
on  this  record  as  well  taken.  The  plea  of  the  general 
issue  having  been  withdrawn  by  leave  of  the  court,  [421] 
there  remained  only  an  affirmative  plea,  throwing  the 
burden  of  proof  on  the  defendant,  and  necessarily  giving  him 
the  opening  and  conclusion  before  the  jury.  This  is  the  uni- 
form practice,  and  is  consonant  to  sound  principle.  He  who 
affirms  a  fact  is  bound  to  prove  it;  he  is  the  actor,  and  entitled 
to  all  the  privileges  of  that  position. 

Wilson  was  the  payee  and  assignor  of  the  note  sued  on. 
Usury  was  set  up  as  a  defense.  Our  statute  providing  that 
the  debtor  and  creditor  may  be  witnesses,  evidently  means 
those  who  occupied  that  relation  at  the  time  the  illegal  con- 
tract was  made,  and  if  such  creditor  assigns  the  usurious  note, 
it  cannot  deprive  the  maker  of  the  benefit  of  his  testimony.  If 
it  did,  the  law  would  be  rendered  nugatory.  However  the 
general  rule  may  be,  disqualifying  the  assignor,  it  cannot  ap- 
ply when  usury  is  pleaded.  In  this  case  the  entire  note  was 
usurious;  it  was  given  for  usurious  interest,  and  the  plaintiff 
knew  it  when  he  took  it.     The  judgment  is  affirmed. 

Judgment  affirmed. 
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Elisha  W.  Brown  et  al.,  Appellants,  vs.  William  Moore, 

Appellee. 

Appeal  from  Putnam. 

A  party  who  has  furnished  materials,  etc.,  cannot  contract  with  his 
debtor  so  as  to  extend  his  lien  upon  premises  to  the  prejudice  of  a 
mortgagee.  If  he  give  time  to  his  debtor  beyond  the  six  months,  the 
limitation  will  commence  running,  and  the  lien  will  be  lost,  as  be- 
tween the  party  who  furnishes  the  materials  and  others  who  have  an- 
terior liens. 

Appellee  filed  his  petition  for  a  mechanics'  lien  against 
Simpson,  Wild  &  Co.  The  appellants  were  made  parties  as 
mortgagors. 

A.  C.  Goddin,  one  of  the  appellants,  filed  a  demurrer  to 
petition.     Demurrer  of  Goddin  overruled. 

A  decree  was  entered. 

On  motion  of  appellants,  decree  was  opened,  and  they  al- 
lowed to  answer. 

The  petition  alleges  that  on  the  18th  day  of  February,  1857, 
and  prior  thereto,  Simpson,  Wild  &  Co.  owned  the  premises, 
and  were  about  to  erect,  and  did  erect,  a  distillery  and  flour- 
ing mill  upon  them;  and  on  that  day  Simpson,  Wild  &  Co. 
made  a  written  contract  with  petitioner,  whereby  petitioner 
was  to  furnish  for  them  a  steam  engine  and  its  appur- 
[422]  tenances,  and  all  castings  necessary  for  the  perfect  com- 
pletion of  the  distillery  and  flouring  mill  to  be  erected 
upon  said  premises,  provided  that  petitioner  should  furnish 
at  his  shop  in  Peoria,  on  or  before  June  1,  1857,  one  engine 
of  sixteen  inch  bore  and  thirty  inch  stroke,  with  iron  frame; 
also  main  shaft,  nine  inches  in  diameter,  with  length  to  be 
hereafter  determined,  etc.,  making  a  perfect  workable  engine. 
The  petitioner  also  agreed  to  deliver  at  his  shop,  to  Simpson, 
Wild  &  Co.,  all  castings  required  and  necessary  for  the  per- 
fect completion  of  a  distillery  and  flouring  mill,  etc.  Simp- 
son, Wild  &  Co.,  agreed  to  pay  for  the  engine  completed, 
$1,800,  onc-foarth  down,  one-fourth  on  the  delivery  of  the 
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same  on  1st  day  of  June  next,  one-fourth  on  the  1st  day  of 
September,  and  the  last  payment  December  1,  1857;  castings 
and  wrought  iron  work  to  be  paid  for  on  the  same  terms  as 
specified  for  the  engine. 

The  petitioner  then  alleges  that  he  fully  performed  the  con- 
tract on  his  part,  except  tliat  tne  articles  tfert  not  i'urii.shed 
by  the  1st  day  of  June,  and  the  remainder  of  the  articles  from 
7th  of  March,  1857,  to  23d  of  April,  1858;  that  by  the  consent 
of  petitioner  and  Simpson,  Wild  &  Co.,  the  time  for  the  per- 
formance of  the  work  mentioned  was  extended  from  time  to 
time  up  to  April  23,  1858,  for  the  reason  that  defendants 
found  it  impossible,  or  at  least  very  difficult  to  proceed  wTith 
the  erection  of  the  distillery  as  fast  as  was  contemplated  when 
the  contract  was  made;  that  he  furnished  articles  and  per- 
formed work  under  said  original  contract  thus  extended,  as 
set  out  in  his  bill  of  particulars,  and  that  the  articles  were  of 
the  value  and  were  furnished  at  the  time  stated  in  the  peti- 
tion, amounting  in  all  to  $7,048.33,  of  which  Simpson,  Wild 
&  Co.  have  paid  $4,019.76,  leaving  due  and  unpaid,  on  29th 
day  of  April,  1858,  $3,020.57;  and  by  the  agreement  of  both 
parties  the  time  of  payment  was  so  modified,  on  the  29th  day 
of  April,  1858,  that  the  credit  of  three  and  six  months  after 
the  delivery  of  the  articles  and  the  completion  of  the  works 
provided  for  by  the  contract,  should  be  restricted  and  lessened, 
so  that  $1,000  should  be  paid  in  thirty  days  from  April  29, 
1858,  $1,000  in  ninety  days,  and  $1,020.57  in  four  months 
from  said  time,  with  interest  thereon  at  ten  per  cent,  from 
said  date,  and  Simpson,  Wild  &  Co.  gave  to  petitioner  notes 
in  pursuance  of  this  agreement. 

Petitioner  alleges  that  the  giving  of  the  notes  was  not  de- 
signed as  a  discharge  of  the  lien ;  that  there  was  a  mistake  in 
the  date  of  the  last  note  —  it  was  intended  to  be  April  19, 
1858;  that  the  notes  have  not  been  paid;  that  on  the  11th  day 
of  May,  1858,  said  Simpson,  Wild  &  Co.  made  another  con- 
tract with  petitioner  to  furnish  certain  other  machinery 
for  said  distillery  and  mill,  and  to  do  certain  repairs  [423] 
thereon,  which  were  *-n  be  fully  completed  within  one 
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year  from  that  time,  and  to  be  paid  for  when  delivered  at 
tvhat  they  were  reasonably  worth,  and  that  under  that  last  con- 
tract petitioner  furnished  the  articles,  amounting  to  $75,  which 
were  used  in  said  distillery  and  mill,  and  the  last  of  the  arti- 
cles were  delivered  on  22d  day  of  September,  1858,  but  Simp- 
son, Wild  &  Co.  have  not  paid  the  same;  that  Sidney  Pulsefer 
has  a  mortgrge  on  the  premises  for  about  $1,000;  Brown, 
Goddin  &  Co.  have  a  mortgage  for  $21,000,  which  has  been 
foreclosed  by  Brown,  Goddin  &  Co.,  and  the  premises  sold 
thereon,  and  that  Brown,  Goddin  &  Co.  have  a  judgment 
against  Simpson,  Wild  &  Co.  for  about  $6,000,  in  the  circuit 
court  of  Putman  county,  which  became  a  lien  upon  the  prem- 
ises, about  half  of  which  judgment  has  since  been  paid;  that 
Henry  Reeder,  and  that  others  also  had  liens  upon  said  prem- 
ises. Petitioner  alleges  that  his  lien  lias  priority  over  all  the 
liens  aforesaid.  The  time  for  completing  the  contracts  afore- 
said was  not  extended  for  a  longer  period  than  three  years, 
nor  the  time  of  payment  beyond  the  period  of  one  year  from 
the  time  stipulated  for  the  completion  thereof. 

Makes  appellants  and  divers  others  parties,  and  prays  for 
the  enforcement  of  his  lien,  and  that  it  may  have  priority  over 
all  other  liens. 

To  this  petition  appellants  demurred.  Causes  of  demurrer 
are  that: 

The  time  of  payment  for  the  work  done  under  the  contract 
is  limited  to  be  made  December  1, 1857,  more  than  six  months 
before  the  filing  of  the  original  petition. 

Because  no  time  is  limited  in  said  contract  when  the  casting 
necessary  to  complete  the  mill,  other  than  the  articles  specifi- 
cally described  in  the  contract,  were  to  be  delivered,  and  no 
time  mentioned  for  the  payment  of  the  same.  As  to  the  resi- 
due of  the  petition,  they  deny  that  a  contract  was  made  be- 
tween petitioner  and  Simpson,  Wild  &  Co.,  on  the  11th  day  of 
May,  1858,  as  is  alleged  in  the  petition;  they  do  not  know 
what  articles  were  furnished  by  petitioner  upon  the  mill  and 
distillery,  and  leave  him  to  prove  the  same  as  advised. 

They  deny  that  petitioner  did  furnish  any  labor  or  material 
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for  erecting  or  repairing  the  mill  or  distillery  within  six 
months  before  the  filing  of  the  original  petition  in  this  cause, 
or  that  any  contract  existed  between  said  Moore  and  said  Simp- 
son, Wild  &  Co.,  by  which  said  materials  and  labor  were  fur- 
nished, and  the  time  of  payment  for  any  portion  of  the  price 
of  the  same  extended,  so  that  the  payment  would  become  due 
within  six  months  prior  to  the  filing  of  the  original  petition  in 
this  cause,  or  subsequent  to  that  time. 

That  Simpson,  Wild  &  Co.  did  erect  a  mill  and  dis-  [424] 
tillery  upon  the  tract  of  land  described  in  the  petition, 
and  they  were  completed  on  or  before  the  15th  day  of  October, 
1857,  and  that  the  petitioner  did  furnish  certain  machinery 
and  materials  therefor,  but  they  cannot  state  whether  the  same 
are  correctly  stated  in  the  bill,  and  they  aver,  that  long  after 
the  materials  and  machinery  had  been  furnished,  and  the  price 
thereof  had  become  due,  to  wit,  on  the  29th  of  April,  1858,  it 
was  agreed  by  and  between  the  petitioner  and  said  Simpson, 
Wild  &  Co.,  that  the  petitioner  would  give  them  further  time 
for  the  payment  of  the  balance  which  was  then  due  him,  and 
the  time  of  payment  was  extended  for  one,  three,  and  four 
months,  and  that  Simpson,  Wild  &  Co.  should  give  their  notes 
for  the  sum  due,  payable  as  aforesaid,  which  they  did;  that 
the  last  note  was  by  mistake  dated  in  1857,  instead  of  1858, 
which  was  the  true  date;  that  the  sum  for  which  the  notes 
were  given  was  due  and  payable  a  long  time  before  the  notes 
were  given;  that  the  time  was  extended  because  Simpson, 
Wild  &  Co.  were  unable  to  pay  the  money  when  it  became 
due. 

That  before  Simpson,  Wild  &  Co.  erected  said  mill  and  dis- 
tillery, they  borrowed  of  these  respondents  the  sum  of  $21,000, 
which  was  borrowed  for  the  purpose  of  being  used  in  the  erec- 
tion of  the  mill  and  distillery,  and  was  so  used,  and  for  which 
Simpson,  Wild  &  Co.  gave  to  Brown,  Goddin  &  Co.,  a  mort- 
gage for  the  sum  of  $21,000,  upon  the  tract  of  land  mentioned 
in  the  petition,  which  mortgage  wTas  duly  recorded,  October 
22,  1857;  that  on  October  30,  1858,  respondents  recovered  a 
judgment  against  said  Simpson,  Wild  &  Co.,  for  $5,522.69, 
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besides  costs,  which  is  unpaid  and  unreversed,  and  is  a  lien 
upon  the  premises  described  in  the  petition,  which  lien  is  not 
affected  by  the  lien  claimed  by  petitioner,  because  more  than 
six  months  had  expired  after  the  materials  were  furnished  by 
petitioner,  and  after  the  payment  for  the  same  became  due, 
before  the  tiling  of  the  petition  in  this  cause,  and  tor  the  same 
reason,  the  lien  of  their  mortgage  is  not  affected  by  the  lien 
claimed  by  petitioner;  that  the  mortgage  has  been  acknowl- 
edged and  recorded,  and  the  lien  was  perfect  before  petitioner 
made  his  contract  with  Simpson,  Wild  &  Co.;  that  the  whole 
value  of  the  premises  was  much  less  than  the  amount  named 
in  the  mortgage;  that  the  mortgage  has  been  forclosed  and 
the  premies  sold  to  satisfy  the  same,  on  the  3d  day  of  Novem- 
ber, 1859,  for  the  sum  of  $9,900;  the  balance  of  the  mortgage 
is  unpaid.     This  answer  was  sworn  to. 

The  demurrer  was  overruled. 

There  was  a  trial  in  March,  when  the  jury  found  for  plaintiff 
$3,892.59,  and  that  the  lien  of  petitioner  had  precedence 
[425]  and  priority  as  against  the  lien  of  Brown,  Goddin  & 
Co.,  and  all  other  liens.  The  defendants  moved  for  a 
new  trial,  which  motion  was  overruled.  Defendants  moved 
in  arrest  of  judgment;  motion  overruled,  and  appeal  prayed 
and  allowed. 

A  decree  was  entered,  making  the  petitioner's  claim,  to  the 
amount  of  $3,892.59,  a  lien  upon  the  premises  described  in 
the  petition,  to  have  precedence  and  priority  of  lien  over  all 
of  the  judgments,  mortgages,  or  other  liens  of  defendants,  and 
that  the  premises  be  sold  at  auction. 

The  following  errors  were  assigned: 

The  court  erred  in  overruling  the  demurrer  to  plaintiff's 
amended  petition. 

The  court  erred  in  rendering  the  decree  aforesaid  in  manner 
and  form  aforesaid. 

B.  G.  Cook,  for  appellants. 

JV.  H.  Purple,  for  appellee. 

Caton,  C.  J.  By  the  terms  of  the  contract  under  which  this 
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work  was  executed,  the  last  payment  was  to  be  made  on  the 
1st  day  of  December,  1857.      By  the  same  contract  the  work 
was  to  have  been  completed  on  the  1st  day  of  June,  1  857,  but 
the  engine  was  not  completed  till  the  22d  June,  1857,  and  the 
last  of  the  castings  and  iron  work  were  not  delivered  till  the 
23d  of  April,  1858.     At  this  time  at  least,  if  not  on  the  lsr  of 
December,    1857,  the  statute   of  limitations  of   six  months, 
within  which  the  bill  had  to  be  filed  to  enforce  the  lien  as 
against  these  appellants,  began  to  run.     Six  days  after  this, 
on  the  29th  day  of  April,  1858,  another  bargain  was  made 
between  the  complainant  and  Simpson,  Wild  &  Co.  for  an  ex- 
tension of  the  time  of  payment  for  one,  three  and  four  months 
from  that  day,  so  that  the  last  payment  was  thus  extended 
from  the  1st  of  December,  1357,  to  the  29th  day  of  August, 
1858.     On  the  12th  of  November,  1858,  this  petition  was  filed 
and  the  question  is,  Was  it  filed  in  time  to  save  the  lien  under 
the  statute?     In  any  possible  aspect  the  limitation  had  com- 
menced running  when  this  agreement  was  made  to  extend  the 
time  of  payment  at  least  six  days  before  the  work  was  all  done, 
and  the  material  all  furnished,  and  the  money  all  due;  and  as 
the  statute  declared,  if  the  petition  to  enforce  the  lien  was  not 
filed  within  six  months,  at  least,  from  that  time,  the  lien  was 
gone  as  to  these  appellants,  who  were  mortgagees.  Now  could 
Simpson,  Wild  &  Co.,  as  to  whom  there  was  no  limitation, 
make  a  contract  with  Moore,  and  without  the  consent  of  the 
mortgagees,  to  extend  the  time  of  payment  and  thereby 
extend  the  statute  of  limitation  from  the  1st  of  June,    [426] 
1858,  to  the  29th  of  February,  1859?     That  the  rights 
of  incumbrancers  secured  to  them  by  a  positive  statute,  could 
be  thus  trifled  with,  without  their   knowledge  and  consent, 
cannot  be  for  a  moment  admitted.     Even  if  this  could  have 
been  done  before  the  last  payment  became  due,  and  conse- 
quently before  the  statute  commenced  running,  which  is  by  no 
means  conceded,  there  is  another  well  settled  rule  of  law  which 
would  prevent  it  after  that  event.      When  a  statute  of  limita- 
tion once  commences  to  run,  no  subsequent  event  can  arrest 
it  —  certainly  none,  unless  it  be  the   act  or  consent  of    the 
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party  whose  rights  are  to  be  affected  by  it.  As  between  them- 
selves, the  parties  to  the  contract  could  modify  it  as  they 
pleased,  bat  not  in  such  way  as  to  affect  the  rights  of  others. 
Other  parties  had  a  right  to  take  security  on  this  land  with 
reference  to  this  lien,  and  the  time  when  it  would  expire,  and 
these  could  not  be  cut  out  by  any  agreement  between  other 
parties,  which  should  have  the  effect  to  extend  the  time  when 
the  lien  should  expire. 

The  petition  was  filed  too  late  as  to  these  appellants,  and  as 
to  them  it  should  have  been  dismissed.    The  decree  is  reversed. 

Decree  reversed. 


Orville  H.  Tobey,  Appellant,  vs.  Frederick  Berly, 
Appellee. 

Appeal  from  the  Superior  Court  of  Chicago. 

1.  A  promise  by  an  indorser  of  a  note  after  it  has  fallen  due,  to  pay  it, 

amounts  to  a  waiver  of  a  demand  and  notice,  and  of  proof  of  the  in- 
solvency of  the  maker. 

2.  By  the  law  merchant,  a  subsequent  promise  by  an  indorser  to  pay  a  bill 

or  note,  with  a  knowledge  on  his  part  of  the  facts,  it  will  be  presumed 
that  the  promissor  was  liable,  and  that  all  the  conditions  necessary  to 
fix  his  liability  had  been  complied  with. 

3.  Under  the  law  merchant,  where  the  maker  of  a  bill  or  note  has  been 

discharged  by  the  laches  of  the  holder,  and  the  latter  sets  up  a  sub- 
sequent  promise  to  pay,  the  subsequent  promise  to  pay  need  not  be 
averred  in  the  declaration,  if  the  original  contract,  and  all  the  essen- 
tial facts  that  constitute  liability  are  properly  set  out. 

This  action  was  assumpsit,,  brought  to  the  August  term, 
1859,  of  the  superior  court  of  Chicago. 

The  plaintiff  below,  Frederick  Berly,  declared  upon  two 
certain  promissory  notes,  both  bearing  date  at  Chicago,  June 
1,  1858,  and  payable  to  the  order  of  O.  H.  Tobey,  the  defend- 
ant below,  the  one  nine  months  after  date,  for  $366.84,  and 
the  other  ten  months  after  said  date,  for  $366.84,  both  with 
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current  rates  of  exchange  on  New  York,  and  both  signed  by 
A.  E.  and  E.  H.  Williams,  and  indorsed  by  the  defendant,  O. 
H.  Tobey. 

The  declaration  averred  the  insolvency  of    said  ma-    [427] 
kers  of  said  notes  at  their  maturity,  and  also  contained 
the  common  money  counts. 

The  defendant  pleaded  the  general  issue,  in  which  the  plain- 
tiff joined. 

The  cause  was  tried  before  Van  H.  Higgins,  Judge,  and  a 
jury,  at  November  term,  1859,  and  a  verdict  found  for  plain- 
tiff, for  seven  hundred  and  sixty-five  dollars  and  sixteen  cents. 

The  defendant  thereupon  filed  a  motion  for  a  new  trial,  as- 
signing the  following  reasons: 

The  court  erred  in  admitting  the  testimony  offered  for  the 
plaintiff. 

The  court  erred  in  refusing  the  defendant's  instructions. 

The  court  erred  in  giving  the  plaintiff's  instructions. 

The  verdict  is  against  the  law. 

The  verdict  is  against  the  evidence. 

The  defendant  also  filed  a  motion  in  arrest  of  judgment, 
assigning  the  following  reasons: 

The  verdict  in  this  case  is  rendered  upon  a  cause  of  action 
not  set  forth  in  the  plaintiff's  declaration. 

The  verdict  in  this  case  is  rendered  upon  a  cause  of  action 
entirely  different  from  that  set  forth  by  the  plaintiff'  in  his 
declaration. 

The  motions  of  defendant  were  overruled,  and  judgment 
rendered  upon  the  verdict  for  the  plaintiff. 

The  defendant  excepted,  and  prayed  an  appeal,  which  was 
allowed. 

The  handwriting  of  the  defendant  to  the  letter  and  notes 
was  proved. 

The  plaintiff  then  offered  in  evidence  the  letter  and  notes, 
and  the  defendant  objected  to  the  letter,  which  objection  was 
overruled  and  exceptions  entered ;  they  were  then  read  to  the 
jury,  and  the  letter  is  copied  at  length,  in  the  opinion  of  the 
court. 
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The  plaintiff  asked  the  court  to  give  the  jury  the  following 
instructions: 

If  the  jury  believe,  from  the  evidence,  that  prior  to  the 
maturity  of  one  of  the  notes  sued,  the  defendant  promised 
the  plaintiff  to  pay  the  said  note  when  presented  to  him,  and 
the  said  note  was  presented  for  payment  to  the  defendant,  the 
defendant  is  liable  to  pay  said  note,  though  the  makers  of  it 
were  solvent  at  the  time  of  its  maturity,  and  no  suit  was  in- 
stituted against  them. 

If  the  jury  believe,  from  the  evidence,  that  subsequent  to 
the  maturity  of  one  of  the  notes  sued,  the  defendant  prom- 
ised to  pay  the  same  when  presented  to  him,  and  the  note  was 
presented  for  payment,  the  law  presumes  that  the 
[428]  makers  of  said  note  were  insolvent  at  the  time  of  its 
maturity  as  alleged  in  the  plaintiff's  declaration,  until 
the  contrary  is  proven. 

If  the  jury  believe,  from  the  evidence,  that  the  makers  of 
the  note  first  due  were  insolvent  at  the  time  of  its  maturity, 
and  the  defendant  was  released  from  his  liability  as  indorser 
of  said  note,  by  the  failure  of  the  plaintiff  to  sue  the  makers 
of  the  note,  and  shall  further  believe,  from  the  evidence,  that 
the  defendant  afterwards  promised  to  pay  the  note,  his  ante- 
cedent obligation  as  indorser  is  in  law  a  sufficient  considera- 
tion to  support  his  promise,  and  the  defendant  is  liable  there- 
for, provided  the  defendant  had  knowledge  of  this of  the 

plaintiff,  and  such  knowledge  may  be  inferred  by  the  jury  as 
a  fact,  from  the  promise  under  the  attending  circumstances, 
conclusive  affirmative  proof  of  such  knowledge. 

Which  instructions  were  given  by  the  court,  to  the  giving 
of  which,  defendant  excepted. 

To  the  overruling  of  said  motions  and  rendering  judgment 
upon  said  verdict,  appellant  excepted,  and  now  brings  the 
cause  to  this  court,  assigning  the  following  errors  in  the  record: 

That  the  superior  court  erred  in  admitting  improper  and 
incompetent  evidence  on  the  part  of  the  appellee. 

That  the  court  erred  in  refusing  the  instructions  of  the  ap- 
pellant. 
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The  court  erred  in  giving  the  instructions  of  the  appellee. 

The  court  erred  in  overruling  the  motion  in  arrest  of  judg- 
ment, for  that  the  verdict  was  rendered  upon  a  cause  of  action 
not  set  forth  in  the  declaration  of  appellee. 

The  said  court  erred  in  overruling  the  said  motion  for  a  new 
trial,  of  appellant. 

The  said  court  erred  in  rendering  judgment  for  appellee. 

Williams,   Woodbridge  <&  Grant,  for  appellant. 

F.  S,  Howe,  for  appellee. 

Breese,  J.  The  record  in  this  case  presents  this  question: 
Were  the  notes  and  letters  of  the  defendant  Toby,  sufficient 
evidence  under  the  pleadings,  to  charge  him?  It  is  averred 
in  the  special  counts  of  the  declaration,  that  the  makers  were 
insolvent  at  the  time  the  notes  matured,  and  some  evidence 
was  given  on  both  sides  on  this  point.  The  plaintiff  relied, 
however,  on  the  letter  of  the  defendant  addressed  to  him, 
dated  March  29,  1859,  written  subsequent  to  the  maturity  of 
one  note,  and  prior  to  the  maturity  of  the  other.     The  letter 

is  as  follows: 

"  Chicago,  March  29,  1859. 

"  F.  Berly:  Yours  of  the  19th  was  received  in  my 
absence,  and  I  hasten  to  answer  on  my  return.  I  was  [429] 
entirely  ignorant  of  the  note  being  protested,  as  no  no- 
tice was  sent  me.  I  paid  two  notes  previous  to  that,  which  I 
suppose  was  the  cause  of  Miss  Williams  not  informing  me  of 
her  inability  to  meet  that.  I  found  their  business  in  a  bad 
fix.  In  settling  up  their  business  they  have  taken  notes,  and 
not  the  first  one  that  has  come  due  has  been  paid,  although 
they  arc  considered  good.  As  soon  as  the  notes  with  my  in- 
dorsement are  presented  to  me,  I  will  see  that  they  are  paid. 
I  cannot  sign  any  more  notes  until  I  see  that  they  have  enough 
to  hold  me  harmless." 

The  plaintiff  proved  the  presentment  of  the  notes  to  the  de- 
fendant for  payment,  and  the  handwriting  of  the  defendant  to 
the  notes  and  letter. 

We  believe  the  rule  to  be,  under  the  law  merchant,  where  a 
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party  to  a  bill  or  note  lias  been  discharged  by  the  laches  of  the 
holder,  and  the  holder  sets  up  a  subsequent  promise  to  pay,  the 
declaration  need  not  count  upon  this  subsequent  promise,  but 
only  upon  the  original  contract,  alleging  therein  all  the  essen- 
tial facts  that  constitute  the  liability.  If  against  an  indorser 
of  a  promissory  note,  demand  and  notice  —  if  on  a  bill  of  ex- 
change against  the  drawer  or  indorser,  presentment  and  pro- 
test. These  being  averred  in  the  declaration,  they  are  sup- 
ported by  proof  of  a  subsequent  promise,  which  is  adjudged 
the  equivalent  or  a  waiver  of  these  requisites. 

This  is  the  doctrine  of  the  case  of  Lundie  v.  Robertson,  7 
East,  231,  and  wre  believe  has  not  been  departed  from  in  En- 
gland. That  case  was  this:  an  indorsee,  three  months  after  a 
bill  became  due,  demanded  payment  of  the  indorser,  who  first 
promised  to  pay  it  if  he  would  call  again  with  the  account,, 
and  afterwards  said  that  he  had  not  had  regular  notice,  but  as 
the  debt  was  justly  due,  he  would  pay  it.  Lord  Ellenborough, 
in  delivering  the  opinion,  said,  the  case  does  not  admit  of  any 
doubt.  The  defendant  is  charged  as  the  indorser  of  a  bill  of 
exchange,  and  when  applied  to  for  payment,  he  says  he  has  no- 
cash  by  him  then,  but  if  the  witness  will  call  again  and  bring 
the  account  with  him,  he  will  pay  it.  Now  when  a  man  against 
whom  there  is  a  demand  promises  to  pay  it,  for  the  necessary 
facilitation  of  business  between  man  and  man,  everything 
must  be  presumed  against  him.  It  was  therefore  to  be  pre- 
sumed, prima  facie  from  the  promise  so  made,  that  the  bill 
had  been  presented  for  payment  in  due  time  and  dishonored, 
and  that  one  notice  had  been  given  of  it  to  the  defendant.  By 
this  promise,  the  necessity  of  proof  of  the  averments  of  pre- 
sentment, protest,  notice,  etc.,  contained  in  the  declaration, 
was  superseded.     The  declaration  in  this  case  counted  alone 

upon  the  original  liability,  averring  presentment,  refusal 
[430]    of  payment,  etc.,  and  not  on  the  subsequent  promise. 

There  is  a  note  to  this  case  of  a  decision  by  Lord  C  .J. 
Raymond,  where  he  held,  if  an  indorsee  has  neglected  to  de- 
mand of  the  drawer  in  a  convenient  time,  a  subsequent  prom- 
ise to  pay,  by  the  indorser,  will  cure  this  laches.     Demand  of 
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the  drawer  was  then  necessary,  but  is  not  the  law  now.     Bay- 
ley  on  Bills,  496. 

In  Duryee  v.  Dennison,  5  Johns.,  248,  it  was  held,  Kent, 
C.  J.,  delivering  the  opinion,  that  the  rule  was  well  settled, 
that  if  an  indorser  has  not  had  regular  notice  of  nonpayment 
by  the  drawer,  yet  if,  with  knowledge  of  that  fact,  he  makes 
a  subsequent  promise  to  pay,  it  is  a  waiver  of  the  want  of  due 
notice,  and  assumpsit  will  lie.  The  declaration  in  this  case 
was  in  the  usual  form,  without  any  reference  to  the  subse- 
quent  promise,  but  upon  the  original  liability,  with  averments 
of  presentment,  demand  and  refusal,  adding,  "  of  all  which 
premises  the  said  defendant  afterward,  to  wit.,  on  the  day  and 
year  aforesaid,  had  notice." 

In  Tebbets  and  Pearce  v.  Dowd,  23  Wend.,  379,  it  was 
held,  that  the  holder  of  an  indorsed  check  was  entitled  to 
recover  against  the  indorser  on  a  promise  to  pay,  made  after 
maturity,  without  direct  proof  of  demand  and  notice;  and  the 
admission  of  the  indorser,  that  he  knew  that  the  check  had 
been  dishonored,  that  he  has  received  part  of  the  money  for 
which  it  was  given,  and  his  promise  to  take  up  and  pay  the 
check,  is  presumptive  evidence  of  a  demand  and  notice,  proper 
and  fit  to  be  submitted  to  the  jury.  Justice  Cowen,  in  deliv- 
ering the  opinion  in  this  case,  says,  the  principle,  which  found 
its  way  into  the  English  cases  at  a  very  early  period,  is,  that 
a  promise  to  pay,  or  anything  equivalent  to  that,  after  the 
person  who  would  otherwise  be  entitled  to  insist  on  want  of 
demand  or  notice  was  aware  of  the  laches,  amounted  to  a 
waiver  of  the  consequence  of  the  laches,  and  admitted  the  righ  t 
of  action.  He  cites  a  case  referred  to  in  Buller's  Nisi  Prius, 
276,  of  Anson  and  Bailey,  in  1748.  There  the  indorser,  in 
the  country,  writing  to  the  indorsee  of  the  note  in  town  who 
had  apprised  him  of  the  maker's  neglect  to  pay  it,  said,  "  When 
I  come  to  town  I  will  set  that  matter  to  rights."  This  was 
held  to  waive  the  neglect  and  to  acquit  the  plaintiff  of  laches. 
The  opinion  is  very  elaborate,  and  comments  on  all  the  cases, 
English  and  American,  which  had  been  reported  up  to  the  time 
of  this  decision ;  in  fact,  it  is  a  digest  of  the  law  on  the  subject. 
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We  think  we  may  safely  deduce  this  rule  from  those  cases, 
that,  from  a  subsequent  promise  to  pay  a  bill  or  note  by  the 
indorser,  with  a  knowledge  on  his  part  of  the  facts,  the  law 
will  presume  that  the  party  making  such  promise  was  liable, 
and  that  all  the  conditions  requisite  to  fix  his  liability 
[431]  had  been  complied  with.  The  cases  from  which  this 
rule  is  drawn  arose  under  the  law  merchant. 

Our  statute  requires,  in  order  to  iix  the  liability  of  an  in- 
dorser of  a  note,  either  that  the  maker  at  its  maturity  was  in- 
solvent, or  that  due  diligence  has  been  used  to  collect  it  of  the 
maker.  The  declaration  in  this  case  averred  the  insolvency 
of  the  makers.  If,  then,  in  cases  under  the  law  merchant,  the 
law  will  presume  against  an  indorser  who  is  entitled  to  de- 
mand and  notice  before  he  is  liable,  that  he  has  waived  those 
conditions  which  make  him  liable,  by  a  subsequent  promise 
to  pay,  with  a  knowledge  of  the  facts,  we  see  no  reason  why 
the  same  presumption  should  not  be  indulged  in  a  case  aris- 
ing under  our  statute.  The  promise  to  pay  the  notes  when 
presented  with  his  indorsement,  as  shown  by  the  defendant's 
letter,  amounts  in  law  to  a  waiver  of  demand  and  notice,  and 
of  proof  also  of  the  insolvency  of  the  makers. 

We,  therefore,  are  of  opinion  that  when  a  man  against 
whom  there  is  a  demand,  promises  to  pay  it,  for  the  necessary 
facilitation  of  business  transactions  between  man  and  man, 
everything  must  be  presumed  against  him.  That  the  promise 
of  the  defendant  in  his  letter  justifies  the  presumption  that  he 
well  knew  the  irresponsibility  of  the  makers  of  the  note,  and 
that  he  honestly  ought  to  pay  the  debt,  and  amounts  to  a 
waiver  of  proof  of  demand,  notice,  and  of  the  insolvency  of 
the  makers.     Curtis  v.  Martin,  20  111.,  557. 

We  see  no  error  in  the  instructions.  They  declare  the  k,w 
of  the  case  as  we  understand  it  to  be.  The  judgment  is 
affirmed. 

Judgment  affirmed. 
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Charles  M.  Henderson,  Appellant,  vs.  Nathan  Morgan, 

Appellee. 

Appeals  from  Cook. 

A  chattel  mortgage,  to  be  valid,  should  be  acknowledged  before  a  justice 
of  the  peace  of  the  election  district  in  which  the  mortgagor  resides. 

This  was  an  action  of  replevin  brought  by  the  appellant, 
who  claimed  the  property  as  mortgagee,  by  virtue  of  a  chattel 
mortgage.  The  mortgage  was  acknowledged  by  a  justice  of 
the  peace  in  the  town  of  North  Chicago,  and  the  mortgagor 
"resided  "  in  another  town. 

The  appellee  was  a  creditor  of  the  mortgagor,  and  seized 
the  property  by  virtue  of  a  landlord's  warrant  for  rent 
due  and  unpaid  from  the  mortgagor,  the  property  be-    [432] 
ing  in  the  possession  of  the  mortgagor  when  seized. 

The  circuit  court  held  the  mortgage  invalid,  and  found  for 
the  defendant  below. 

Appellant  assigns  for  error  the  finding  of  the  issues  for  de- 
fendant. 

Helm  <&  Clark,  for  appellant. 

GooMns,  Thomas  <&  Roberts,  for  appellee. 

Caton,  C.  J.  The  acknowledgment  of  this  chattel  mortgage 
was  insufficient.  The  statute  says,  the  mortgagor  "  may  ac- 
knowledge such  mortgage  before  any  justice  of  the  peace  in 
the  justice's  district  in  which  he  may  reside,"  and  there  is  no 
other  authority  in  the  statute  for  acknowledging,  and  it  fol- 
lows, as  a  matter  of  course,  the  mortgage  cannot  have  the 
effect  prescribed  by  the  statute,  unless  it  is  acknowledged  in 
conformity  to  the  statute.  The  word  "may,"  in  this  statute, 
is  imperative.  The  meaning  of  the  statute  is,  that  the  mort- 
gage shall  be  acknowledged  before  a  justice  of  the  district  in 
which  the  mortgagor  resides.  It  was  for  the  legislature  to 
determine  where  the  mortgage  should  be  acknowledged,  and 
it  is  not  for  us  to  inquire  whether  it  would  not  have  been  as 
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well  to  have  the  acknowledgment  and  memorandum  made  in 
the  district  where  the  property  was  situate.     The  district  in 
this  statute  means  election  district.     The  judgment  is  affirmed, 
Judgment  affirmed. 


"Walter  S.  Covill  et  al.,  Plaintiffs  in  Error,  vs.  Adam  Phy, 
Defendant  in  Error. 

Error  to  Aurora  City  Court. 

The  common  pleas  court  of  the  city  of  Aurora  has  not  jurisdiction  to 
send  original  process  beyond  the  city  limits,  nor  could  the  power  be 
constitutionally  granted.    It  is  otherwise  as  to  final  process. 

This  was  an  action  against  the  defendants  for  trespass  to 
personal  property,  damages  $500,  directed  to  the  sheriff  of 
Kane  county.     Returned  served  same  day. 

The  first  count  of  the  declaration  avers  that  the  defendants, 
on  the  23d  day  of  August,  A.  D.  1859,  and  on  divers  other 
days,  etc.,  with  force  and  arms,  etc.,  at  Montgomery,  to  wit,  at 
the  city  of  Aurora,  county  of  Kane,  aforesaid,  took  and 
[433]  carried  away  forty  gallons  of  whisky,  of  the  value  of 
$500,  then  and  there  being  found,  and  converted  and 
disposed  of  the  same,  etc. 

Second  count  for  carrying  away  like  goods  and  chattels,  etc. 
Damages,  $500. 

A  plea  in  abatement  was  filed  as  follows: 

Defendants,  in  their  own  proper  person,  etc.,  say  that  the 
said  supposed  causes  of  action,  each  and  every  of  them,  if  any 
such  have  accrued  to  the  said  Adam  Phy,  accrued  out  of  the 
jurisdiction  of  this  court,  to  wit,  out  of  the  city  of  Aurora,  at 
the  town  of  Montgomery,  in  the  county  of  Kane,  and  the 
state  of  Illinois;  that  the  plaintiff,  at  the  time  of  commencing 
the  suit,  was  not  and  is  not  now  a  resident  of  said  city  of  Au- 
rora; that  the  defendants,  or  either  of  them,  did  not  reside  in 
the  said  city  of  Aurora  at  the  time  of  the  commencement  of 
548 


APEIL  TERM,  1861.  434 

Covill  et  al.  vs.  Phy. 

this  suit,  but  resided  in  the  town  of  Montgomery,  and  service 
of  process  was  made  on  them  and  each  of  them,  in  the  town 
of  Montgomery  aforesaid,  and  not  in  the  city  of  Aurora;  and 
that  the  trespasses  mentioned  in  the  plaintiff's  declaration,  if 
any  such  were  committed,  were  committed  in  the  town  of 
Montgomery,  and  not  in  the  city  of  Aurora;  and  this  the  de- 
fendants are  ready  to  verify,  etc.  Plea  signed  by  all  the 
defendants;  verified  by  the  affidavit  of  F.  G.  Bradley,  one  of 
the  defendants. 

A  general  demurrer  to  this  plea  in  abatement  was  filed  by 
plaintiff  and  sustained. 

Other  pleas  were  filed,  upon  which  there  was  an  issue,  and 
a  trial  by  jury. 

The  jury  then  rendered  a  verdict  of  $2.75  in  favor  of  plaint- 
iff against  defendant  Covill,  upon  which  verdict  the  court 
rendered  judgment. 

Motion  for  new  trial  overruled  by  the  court. 

B.  C.  Cook  and  W.  B.  Plato,  for  plaintiffs  in  error. 

C.  J,  Metzner  for  defendant  in  error. 

Walker,  J.  The  question  presented  by  this  record  is, 
whether  the  court  of  common  pleas  of  the  city  of  Aurora  has 
the  jurisdiction  to  send  mesne  process  beyond  the  city  limits. 
This  depends  upon  the  statute  by  which  the  court  was  organ- 
ized. By  the  first  section  (Special  Laws  1857,  p.  392),  it  is 
enacted,  that  the  court  shall  have  concurrent  jurisdiction  with- 
in the  city  of  Aurora,  with  the  circuit  court,  in  all  civil  and 
criminal  cases,  except  treason  and  murder.  It  also  confers 
upon  the  court,  the  judge  and  the  clerk,  the  same  powers,  au- 
thority and  jurisdiction,  to  perform  the  same  duties  as  the 
circuit  court,  the  judge  and  clerk  thereof,  in  relation 
to  all  matters,  suits,  prosecutions  and  proceedings  with-  [434] 
in  the  city,  so  far  as  the  same  are  not  otherwise  limited 
by  the  act.  There  can  be  no  reasonable  pretense  that  this 
section  has  conferred  any  such  authority,  as  all  of  these  pro- 
visions are  in  express  terms  limited  to  the  city.  By  no  rule 
of  construction  can  the  power  contended  for  be  derived  from 
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this  section,  nor  had  the  legislature  constitutional  power  to 
extend  the  jurisdiction  of  the  court  beyond  the  city  limits. 
The  People,  etc.,  v.  Evans,  18  111.,  361. 

But  it  is  urged  that  the  fourth  section  does  confer  the  power. 
It  provides  that  the  process  shall  be  "  issued  and  executed  in 
the  same  manner  as  process  from  the  circuit  court  of  said 
county  of  Kane."  What  is  the  manner  of  issuing  and  exe- 
cuting process  from  the  circuit  court?  It  is  under  the  seal  of 
the  court,  signed  by  the  clerk,  and  must  be  read  to  the  defend- 
ant, if  a  summons,  by  the  sheriff.  It  does  not  provide  that 
it  may  be  sent  beyond  the  jurisdictional  limits  of  the  court, 
in  the  same  cases  authorized  by  the  practice  act,  and  in  no 
wise  enlarges  the  power  conferred  by  the  first  section.  It  only 
directs  the  manner  of  issuing  and  executing  process  within 
the  city.  The  first  section,  having  in  terms,  limited  the  jurisdic- 
tion to  the  city ;  it  must  control  unless  this  subsequent  provision 
has  either  in  terms  or  by  implication  made  a  different  provis- 
ion. And  as  the  latter  is  not  repugnant  to  the  former  section, 
no  such  enlargement  has  been  made  by  implication,  nor  has  it 
been  done  by  express  language.  Whilst  this  is  true  of  origi- 
nal process,  it  is  not  so  of  final  process. 

We  are  therefore  of  the  opinion  that  the  court  has  no  au- 
thority to  send  its  original  process  beyond  the  limits  of  the 
city,  and  that  the  summons  in  this  case,  as  well  as  the  service, 
was  unauthorized  and  void.  It  therefore  follows,  that  the 
court  erred  in  sustaining  the  demurrer  to  the  plea.  It  should 
have  been  overruled,  and  for  that  error  the  judgment  is  re- 
versed and  the  cause  remanded. 

Judgment  reversed. 
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Francis  M.  Wilson,  Plaintiff  in  Error,  vs.  The  People, 
Defendants  in  Error. 

Error  to  Iroquois, 

1.  The  credibility  of  a  complaining  witness  in  a  bastardy  case  is  pe- 

culiarly appropriate  for  the  consideration  of  the  jury. 

2.  The  circuit  court  may,  in  its  discretion,  grant  a  new  trial,  to  enable  the 

defendant  to  prove  an  alibi.,  but  this  should  be  done  with  great  caution. 

This  was  a  bastardy  case,  tried  in  the  Iroquois  circuit    [435] 
court.     The  jury  found  Wilson  guilty.     The  judgment 
of  the  court  was,  that  he  pay  fifty  dollars  annually  for  seven 
years,  and  give  a  bond  for  $800,  conditioned  for  the  payment 
of  the  judgment. 

The  mother  of  the  child  was  the  complaining  witness.  The 
connection  was  alleged  to  have  taken  place  in  the  dining  room 
of  the  house  where  the  parties  resided. 

The  defendant  moved  for  a  new  trial,  and  filed  his  own  affi- 
davit, stating  that  he  could  prove  by  his  mother,  who  occupied 
the  dining  room  at  the  time  the  girl  swore  intercourse  took 
place,  she  being  then  sick  there ;  that  the  child  could  not  have 
been  begotten  as  complaining  witness  had  sworn;  and  that  he 
could  not  foresee  that  the  witness  would  have  sworn  so  as  to 
render  this  testimony  necessary. 

Affidavit  of  Westbrook  does  not  controvert  affidavit  of  Law- 
rence. 

C.  H.  Wood,  for  plaintiff  in  error. 

D.  P.  Jones,  State's  Attorney,  for  the  People. 

Oaton,  C.  J.  The  credibility  of  the  complaining  witness 
was  a  matter  peculiarly  appropriate  for  the  consideration  of 
the  jury,  and  we  are  not  disposed  to  find  fault  with  their  de- 
termination to  believe  her. 

Nor  did  the  affidavit  of  what  the  defendant  could  prove  by 
his  mother  make  such  a  case  as  should  induce  us  to  overrule 
the  court  below,  in  its  refusal  to  grant  a  new  trial  for  that 
reason.     There  is  no  pretense  that  the  defendant  did  not  know 
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all  along  what  lie  now  says  his  mother  will  swear  to.  It  is, 
then,  not  newly  discovered  evidence.  But  the  defendant  says 
he  was  taken  by  surprise  at  the  locus  in  quo  fixed  by  the  com- 
plaining witness,  and  he  now  wants  an  opportunity  of  another 
trial,  that  he  may  prove  an  alibi.  While  the  circuit  court 
might,  in  its  discretion,  where  justice  seems  to  require  it, 
grant  a  new  trial  for  the  purpose  of  enabling  the  defendant 
to  prove  an  alibi,  this  should  be  done  with  great  caution. 

We  see  no  objection  to  the  instructions.  The  judgment  is 
affirmed. 

Judgment  affirmed. 


[436]  Henky  Shute,  Plaintiff  in  Error,  vs.  The  Chicago 
and  Milwaukee  Railroad  Company,  Defendant  in 
Error. 

Error  to  Lake. 

1.  An  act  which  provides  for  a  condemnation  of  land  by  an  application 

to  the  senior  county  commissioner,  in  the  absence  of  the  circuit  judge, 
may  be  executed  by  the  judges  of  the  county  court,  these  latter  officers 
being  understood  as  having  taken  the  place  of  the  county  commis- 
sioner. 

2.  Before  the  county  judge  can  be  authorized  to  act,  it  must  appear  that 

the  circuit  judge  is  absent  from  the  county. 

3.  If  provision  is  not  made  by  the  act  for  paying  the  compensation  al- 

lowed for  the  land,  the  party  may  be  restrained  from  occupying  by 
injunction  until  payment  is  made,  but  the  condemnation  will  not  be 
invalid. 

This  case  is  brought  in  this  court  from  Lake  circuit  court, 
by  writ  of  error,  for  the  purpose  of  reviewing  and  reversing 
the  decision  of  the  circuit  court  in  sustaining  the  proceedings 
of  the  defendants  in  error,  in  condemning  the  plaintiff's  land, 
across  which  the  road  of  the  defendant  is  located,  in  Lake 
county. 

The  defendant  in  error  applied  to  the  county  judge  of  Lake 
county,  on  the  13th  day  of  May,  1854,  by  petition,  for  the  ap- 
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pointment  of  commissioners  to  assess  damages,  etc.  To  which 
appointment,  and  to  any  action  relating  thereto,  the  plaintiff 
in  error  appeared  before  the  judge  and  filed  his  several  objec- 
tions; which  objections  were  overruled,  and  commissioners 
were  appointed  by  the  county  judge. 

Afterwards  the  plaintiff  in  error  filed  in  the  circuit  court 
his  petition  for  a  writ  of  certiorari,  for  the  purpose  of  review- 
ing and  setting  aside  the  proceedings  of  the  county  judge  in 
the  circuit  court.  The  various  orders  of  the  county  judge,  in 
relation  to  the  premises,  were  sustained  by  the  circuit  court, 
upon  the  hearing  of  the  writ  of  certiorari  and  the  return 
thereon. 

The  error  assigned  was  the  sustaining  the  proceedings  of 
the  county  court. 

E.  W.  Evans,  and  C.  G.  Bonney,  for  plaintiff  in  error. 

Blodgett  &  Upton,  for  defendant  in  error. 

Breese,  J.  By  section  seven  of  the  act  to  incorporate  the 
Milwaukee  and  Chicago  Railroad  Company,  it  is  provided 
that  "  the  said  corporation  or  the  owner  or  owners  of  said 
lands  may,  on  giving  notice  of  their  intended  application,  and 
the  time  and  place  of  making  the  same,  apply  by  petition  to 
the  judge  of  the  circuit  court  in  the  county  in  which  said 
lands  may  lie,  or  in  the  absence  of  said  judge  from  the 
said  county,  then  to  the  senior  county  commissioner  of  [437] 
said  county,  or  the  county  judge  of  said  county,  par- 
ticularly describing  in  said  petition  the  lands  to  be  appraised; 
and  upon  proof  that  reasonable  notice  has  been  given  as  di- 
rected, the  said  judge,  or  in  case  of  his  absence  as  aforesaid, 
the  said  senior  county  commissioner,  shall,  on  hearing  the 
said  petition,  appoint  three  disinterested  persons,  freeholders 
and  residents  of  the  county  in  which  said  lands  may  be  situate, 
as  commissioners  for  the  purpose  of  assessing  such  damage." 

Since  the  adoption  of  the  present  constitution  of  the  state, 
and  the  passage  of  the  act  of  1849  establishing  county  courts, 
there  have  been  no  such  functionaries  in  this  state  as  county 
-commissioners,  nor  such  a  court  as  the  county  commissioners, 
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court.  The  constitution  abolished  them,  substituting  in  their 
place  the  county  court,  composed  of  one  judge,  who  is  styled 
county  judge,  and  two  associates  who  are  justices  of  the  peace. 
Whenever,  therefore,  a  statute  refers  to  the  county  commis- 
sioners, the  judges  of  the  county  court  will  be  understood,  or 
if  to  the  senior  county  commissioner,  the  county  judge  will 
be  intended.  The  senior  county  commissioner,  who  is  to  ap- 
point the  commissioners  in  the  absence  of  the  circuit  judge, 
will  be  understood  to  mean  the  county  judge.  The  power  to 
appoint  is,  by  a  fair  construction  of  the  section,  vested  in  the 
county  judge. 

It  is  objected,  however,  that  the  application  to  the  county 
judge  in  the  first  instance,  by  petition,  was  irregular,  there  be- 
ing no  averment  in  the  petition  of  the  absence  of  the  circuit 
judge.     It  is  true,  the  statute  provides  in  terms,  for  the  appli- 
cation to  be  made  to  the  county  judge  only  in  the  absence  of 
the  circuit  judge  from  the  county  where  the  lands  lie.     We 
do  not  hold  that  it  was  indispensable,  to  give  the  county  judge 
jurisdiction,  that  the  petition  should  allege  the  absence  of  the 
circuit  judge,  but  we  do  hold,  before  the  county  judge  could 
proceed  to  hear  the  petition,  he  should  be  satisfied  of  such 
absence  by  proof  or  otherwise.     This  fact  must   appear   in 
some  part  of  the  proceedings,  as  it  is  a  jurisdictional  fact^ 
which,  not  existing,  would  render  void  all  the  proceedings. 
It  is  a  fact  of  which  the  county  judge  might  take  judicial 
notice,  but  the  record  should  show  it.     In  this  case  the  record 
does  not  show  it,  by  the  judge's  order  appointing  the  com- 
missioners.    If  the  circuit  judge  was  not   absent,  the   land 
owner  could  stop  the  proceedings  by  nroof  of  the  fact  that  he 
was  in  the  county  at  the  time  the  petition  was  presented.     If 
he  was  in  the  county,  the  jurisdiction  of  the  county  judge  did 
not  exist,  and  that  could  have  been  shown  bv  so  affirming  and 
by  proof.     If  the  jurisdictional  facts  appear  in  any  part 
[438]    of  the  record,  this  being  a  special  proceeding  for  a  par- 
ticular purpose,  it  is  sufficient.     Lorain  v.  Young,  11 
111.,  624.     The  power  to  hear  the  petition  includes,  of  course,, 
the  power  to  appoint  the  commissioners. 
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It  is  further  objected,  that  the  act  of  incorporation  makes 
no  provision  for  compensation  being  made,  in  the  first  in- 
stance, to  the  owner  whose  land  is  taken,  and  therefore  the 
act  violates  that  clause  of  the  constitution  which  declares,  that 
no  man's  property  shall  be  taken,  or  applied  to  public  use, 
without  just  compensation  being  made  to  him.  (Sec.  11,  art. 
3,  Scates'  Comp.,  73.)  This  clause  does  not  require,  as  in 
many  other  constitutions,  that  the  compensation  shall  be  made 
before  the  land  is  taken  and  used.  It  may  hence  be  so  taken 
and  used.  It  is  considered  sufficient,  if  provision  is  made  for 
compensation,  and  if  not  paid,  the  land  cannot  be  taken.  The 
company  would  be  restrained  by  injunction  from  using  it, 
until  the  compensation  allowed  by  the  commissioners  was 
actually  paid,  or  the  company  released  by  the  owner  from  the 
payment.  Believing  the  proceedings  in  this  case  to  be  fair 
and  regular,  the  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


Olrich  Gehr,  Plaintiff  in  Error,  vs.  James  Hagerman,  De- 
fendant in  Error. 

Error  to  Tazewell. 

1.  In  an  action  to  recover  money  paid  on  an  agreement  to  purchase  land, 

evidence  is  proper  which  shows  that  after  the  purchase  and  until  the 
commencement  of  suit,  the  party  claiming  the  money  had  been  cut. 
ting  and  removing  the  timber  from  the  land  bargained  for,  and  other- 
wise  using  it. 

2.  Whoever  seeks  to  rescind  a  contract  of  sale  must  restore  or  offer  to  re- 

store the  property,  in  its  original  condition,  before  he  can  reclaim 
the  money  paid  upon  it. 

8.  If  a  judgment  has  been  recovered  against  the  party  who  desires  to  re- 
scind a  contract  for  land,  the  judgment  should  be  satisfied,  or  the 
judgment  lien  removed,  before  he  can  succeed. 

4.  An  instruction  which  states  what  acts  a  party  must  do  before  he  can 
rescind  a  contract  is  erroneous ;  it  should  state  the  law  of  the  case, 
leaving  the  facts  to  the  jury. 
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This  was  an  action  of  assumpsit  brought  by  plaintiff  in 
error  against  defendant  in  error,  and  tried  before  Harriott, 
Judge,  and  a  jury,  at  June  term,  1860,  of  the  Tazewell  circuit 
court. 

The  declaration  contained  the  common  money  counts. 

Defendant  filed  a  plea  of  the  general  issue,  and  three  special 

pleas. 

Second  plea  averred  that  the  money  was  paid  by 

[439]    plaintiff  for  purchase  of  land  of   defendant,  and  that 

defendant  delivered  possession  to  plaintiff,  and  that  the 

deed  was  to  be  made  at  the  convenience  of  the  parties,  and 

that  the  defendant  made  a  deed  and  tendered  it. 

The  third  plea  avers  that  the  money  was  paid  plaintiff  as 
the  purchase  money  of  certain  land  sold  by  defendant  to 
plaintiff,  and  that  the  equitable  interest  vested  in  plaintiff, 
and  that  judgments  were  obtained  against  plaintiff,  which 
were  a  lien  upon  the  said  land  for  a  greater  amount  than  the 
sum  of  money  claimed  from  defendant. 

The  fourth  plea  avers  that  one  James  Hamson  had  obtained 
a  judgment  against  said  plaintiff  to  the  amount  and  value  of 
the  land  so  sold  to  said  plaintiff,  which  judgment  was  then  a 
lien  upon  said  premises,  and  was  then  subject  to  sale  to  sat- 
isfy said  judgment,  and  that  said  judgment  so  remained  a 
lien  long  after  the  commencement  of  this  suit,  and  long  after 
the  making  and  tendering  the  deed,  during  all  of  which  time 
plaintiff  was  sole  possessor  of  the  land. 

Plaintiff  below  proved  the  purchase  of  ten  acres  of  timber 
land  of  the  defendant,  for  two  hundred  dollars,  one  hundred 
of  which  he  paid  in  hand  and  took  a  receipt  therefor,  and  that 
he  gave  two  notes  for  the  remainder  of  the  purchase  money. 
There  was  proof  showing  that  plaintiff  had  cut  and  removed 
timber  from  this  land. 

There  was  also  proof  tending  to  show  a  demand  for  a  deed, 
and  that  defendant  delayed  making  it. 

A  witness  testified  that  some  time  in  January,  1860,  he  saw 
defendant  at  plaintiff's  house,  when  defendant  told  him  he 
had  made  him  a  deed  to  the  timber  lot,  and  handed  a  deed  to 
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;he  plaintiff.  Plaintiff  said  he  did  not  want  the  deed  then ; 
fliat  he  was  going  to  leave  that  part  of  the  country,  and  the 
lawyers  would  settle  it,  and  asked  defendant  why  he  had  not 
made  the  deed  before.  Defendant  said  he  had  so  much  to 
attend  to  that  he  neglected  it;  did  not  know  what  kind  of  a 
deed  it  was,  it  was  not  opened.  The  deed  hereafter  men- 
tioned was  then  shown  to  witness;  he  thought  it  was  the  same. 

The  defendant  then  offered  in  evidence  a  general  warranty 
deed  from  defendant  to  plaintiff  for  S.  E.  S.  W.  K  E.  of  7, 
23,  4,  dated  February  1,  1860.  To  the  reading  of  which  in 
evidence  the  plaintiff  objected,  because  it  was  executed  subse- 
quent to  the  commencement  of  this  suit,  and  because  it  is  not 
shown  to  have  been  the  same  land  bargained  for;  which  ob- 
jections were  overruled,  and  exceptions  taken. 

The  defendant  then  offered  in  evidence  a  judgment  recov- 
ered by  James  Hamson  against  plaintiff,  for  $444.20,  recov- 
erd  at  February  term,  1859,  which  was  satisfied;  to  the 
reading  of  which,  plaintiff  duly  objected  and  excepted;    [440] 
which  was  all  the  evidence. 

At  the  request  of  defendant,  the  court  gave  the  following 
instructions  to  the  jury: 

If  the  jury  believe,  from  the  evidence,  that  Gehr  purchased 
the  timber  land  of  Hagerman  and  took  possession  of  the 
same,  and  cut  and  took  timber  from  it,  and  used  the  timber 
and  land  up  to  the  time  of  the  commencement  of  this  suit, 
he  could  not  rescind  the  contract  and  recover  the  purchase 
money  until  he  had  first  returned  the  possession  to  Hager- 
man, and  placed  him  in  the  same  condition  that  he  was  when 
the  contract  was  made;  and  unless  they  believe  from  the  evi- 
dence that  Gehr  did,  before  he  commenced  his  suit,  return  or 
offer  to  return  the  possession  of  the  land  to  Hagerman,  in 
the  same  condition  as  it  was  when  received  by  him  under  the 
contract,  they  will  find  for  the  defendant. 

Unless  the  jury  believe  from  the  evidence  that  Gehr,  at  the 
time  he  commenced  his  suit,  had  done  everything  that  the 
law  required  him  to  do  to  rescind  the  contract,  they  will  find 
for  the  defendant. 
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That  a  judgment  under  the  law  is  a  lien  upon  the  real 
estate,  both  legal  and  equitable,  of  the  judgment  debtor,  from 
the  last  day  of  the  term  at  which  the  judgment  was  rendered, 
in  the  county  where  the  judgment  was  rendered;  and  that 
if  they  believe,  from  the  evidence,  that  the  contract  at- 
tempted to  be  rescinded  was  for  the  land  in  Tazewell  county, 
and  that  the  defendant  paid  for  it  and  took  possession  of  it  in 
the  county  of  Tazewell,  where  the  judgment  was  rendered, 
and  that  if  they  further  believe  that  at  the  commencement  of 
this  suit  there  was  an  unsatisfied  judgment  against  Gehr  in 
the  circuit  court  of  the  said  Tazewell  county,  where  the  land 
was  situated,  then  the  judgment  so  rendered  was  a  lien  upon 
the  land  in  question,  and  Gehr  could  not,  while  it  existed, 
place  Hagerman,  as  to  the  land,  as  when  the  contract  was 
made,  and  they  will  find  for  the  defendant. 

If  the  jury  believe,  from  the  evidence,  that  Hagerman 
offered  to  convey,  or  tendered  a  deed  to  Gehr  to  a  tract  of 
land,  and  Gehr  did  not  object  to  it  for  the  reason  that  it  was 
not  the  tract  of  land  sold  and  designed  to  be  conveyed,  it  is  a 
circumstance  from  which  the  jury  may  infer  that  the  deed 
described  the  land  intended  to  be  purchased  and  conveyed  to 
Gehr. 

The  jury  are  instructed  that,  in  law,  possession  of  land  is 
evidence  of  title  in  fee,  and  that  if  they  believe,  from  the  evi- 
dence, that  Hagerman  had  possession  of,  and  used  and  exer- 
cised ownership  over  the  land  which  he  sold  to  Gehr, 
[441]    and  put  Gehr  in  possession  of,  then  the  possession  of 
Hagerman  is  evidence  of  his  title  to  the  same. 

To  the  giving  of  which  instructions  the  plaintiff0  at  the 
time  excepted.     Jury  found  for  defendant. 

Plaintiff  moved  for  a  new  trial,  because  the  court  gave  im- 
proper instructions  for  defendant,  and  refused  proper  in- 
structions for  plaintiff,  and  admitted  improper  and  irrelevant 
evidence;  which  motion  was  overruled,  and  exceptions  taken. 

Roberts  d?  Ireland,  for  plaintiff  in  error. 

B.  S.  Prettyman,  for  defendant  in  error. 
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"Walker,  J.  It  is  urged  that  the  court  erred  in  receiving 
evidence  that  plaintiff  had  used  the  land  in  controversy,  from 
the  time  of  the  purchase  until  the  commencement  of  the  suit, 
by  cutting  and  removing  farm  timber  and  fire  wood.  If  this 
evidence  was  legitimate  for  any  purpose,  then  it  was  properly 
received.  The  grounds  of  recovery  relied  upon  were,  that 
plaintiff  had  rescinded  the  contract  of  purchase,  and  to  rebut 
that  presumption  the  evidence  was  proper  for  the  considera- 
tion of  the  jury.  The  plaintiff,  before  he  could  rescind,  was 
bound  to  restore  the  property,  or  at  least  offer  to  restore  it  to 
the  defendant,  after  having  performed,  or  offered  to  perform, 
his  part  of  the  agreement.  As  he  at  no  time  offered  to  re- 
store the  land  or  declared  the  contract  rescinded,  it  could  only 
be  determined  from  the  circumstances,  whether  such  was  his 
design,  and  for  that  purpose,  this  was  proper  evidence.  If  he 
used  and  enjoyed  the  land  as  his  own,  it  tended  to  rebut  the 
presumption  that  he  had  any  such  intention. 

The  evidence  fails  to  disclose  any  such  intention  prior  to  the 
institution  of  this  suit.  The  fact  that  he  sued  to  recover  back 
the  purchase  money,  his  abandoning  the  use  of  the  land  and  a 
refusal  to  receive  a  deed,  if  distinctly  manifested  before  suit 
was  brought,  would  establish  a  design  to  rescind  the  contract. 
But  if  he  used  the  land  up  to  the  time  the  suit  was  instituted, 
that  fact  would  go  far  to  rebut  the  presumption  of  such  a  de- 
sign. Usually  before  a  party  can  rescined  a  contract,  he  must 
restore,  or  offer  to  restore,  what  he  has  received  on  the  con- 
tract, and  place  the  opposite  party  in  the  same  situation  as  he 
was  at  the  time  the  agreement  was  entered  into  by  the  parties. 
A  party  has  no  right  to  claim  all  the  benefits  of  the  contract, 
and  at  the  same  time  insist  that  it  is  rescinded.  If  the  use 
of  this  land  by  appellant  continued  up  to  the  time  he  insti- 
tuted this  suit,  it,  unexplained,  would  preclude  him  from  in- 
sisting that  there  had  been  a  rescission. 

Again,  after  the  purchase  was  made,  one  Harrison  re-    [442] 
covered   a  judgment   in   the  Tazewell    circuit   court, 
against  Nicodemus,   and  plaintiff  in  error,  which  became  a 
lien  upon  the  land  in  controversy.     If   that    judgment  re- 
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mained  unsatisfied  at  the  time  a  rescission  of  the  contract  was 
attempted,  it  being  a  lien  upon  the  land,  and  it  being  liable 
to  be  sold  under  this  judgment,  plaintiff  in  error  was  not  in  a 
position  to  insist  upon  a  rescission,  and  any  such  attempt  was 
unavailing.  Or  if  by  the  use  of  the  land,  he  had  destroyed 
its  value  by  appropriating  the  timber  to  his  use,  and  it  had 
thereby  become  of  no  other  or  of  but  little  value,  then  he  pro- 
cured the  benefit  of  his  contract,  and  could  not  rescind  and 
abandon  the  agreement.  These  are  questions  for  the  jury, 
and  must  be  determined  from  the  evidence. 

The  court  erred  in  giving  the  second  of  the  defendant's  in- 
structions. It  was  too  general,  and  left  the  jury  to  determine 
what  acts  the  law  required  the  plaintiff  to  perform,  before  he 
could  rescind  the  contract.  It  is  the  province  of  the  court 
to  instruct  the  jury  as  to  the  law,  and  for  the  jury  to  find 
the  facts.  This  instruction  leaves  the  jury  to  find  both  the 
law  and  the  facts.  It  should  have  informed  the  jnry  what 
acts  the  law  required  the  plaintiff  to  perform,  before  he  could 
insist  upon  a  rescission,  and  left  the  jury  to  find  whether  the 
evidence  proved  their  performance.  For  this  error  the  judg- 
ment of  the  court  below  must  be  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 


Jonathan  Tullis,  Appellant,  vs.   Andrew  W.  Henderson, 

Appellee. 

Appeal  from  La  Salle. 

1.  Litigants  absent  themselves  from  court  at  their  peril,  and  if  a  case  0:1 

trial  is  suspended  for  any  cause,  the  court  may  proceed  with  the 
docket,  and  dispose  of  other  cases. 

2.  It  is  not  improper,  with  consent  of  parties,  to  send  a  jury  to  examine 

a  locality  and  during  the  absence  to  proceed  with  other  cases  on  the 
docket,  as  if  such  jury  was  not  impaneled. 

A  trial  was  in  progress  in  the  circuit  court  of  La  Salle 
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county,  between  the  administrators  of  one  Yoder,  deceased, 
the  Rock  Island  Railroad  Company,  Yoder  having  been  killed, 
as  was  alleged,  by  the  corporation.  By  consent,  the  court  let 
the  jury  visit  the  place  where  the  death  occurred.  During 
the  absence  of  the  jury,  the  court  called  the  docket,  and 
among  others,  this  case,  which  was  dismissed  for  want 
of  prosecution,  the  counsel  being  abser.t.  A  motion  to  [443] 
reinstate  the  cause  was  overruled.  Plaintiffs  below  ap- 
pealed. 

G.  and  M.  Blanchard,  for  appellant. 

G.  S.  Eldredge,  for  appellee. 

Caton,  C.  J.  We  see  nothing  erroneous  in  this  record.  It 
is  no  business  of  other  litigants  whether  the  court  acted  prop- 
erly in  suspending  the  trial  of  the  railroad  case  for  one,  two 
or  three  days,  for  the  purpose  of  sending  the  jury  to  view  the 
ground  where  the  accident  happened,  though  we  see  nothing 
objectionable  in  the  course  pursued  by  the  court,  where  it  was 
agreed  to  by  both  parties.  But  the  court  might  suspend  the 
trial  of  a  cause  from  various  considerations,  from  sickness,  or 
by  agreement  of  parties,  and  yet  other  parties  to  causes  would 
have  no  reason  to  complain.  There  would  be  no  propriety  in 
requiring  the  courts  to  suspend  all  business  and  sit  still  dur- 
ing the  suspension  of  the  trial,  because  one  of  the  parties  to 
the  next  cause  on  the  docket  would  be  disappointed  in  having 
his  cause  called  so  soon.  If  he  absented  himself  from  court, 
he  did  it  at  his  peril.  He  could  not  know  that  the  pending 
trial  would  not  be  determined  at  any  moment.  Had  the 
plaintiff  taken  a  nonsuit  at  the  time  that  trial  was  suspended,, 
the  consequence  would  have  been  the  same  to  the  plaintiff  in 
this  cause.  This  record  shows  that  when  the  trial  of  the  other 
cause  was  suspended,  the  court  proceeded  regularly  with  the 
call  of  the  docket,  and  this  cause  being  reached  in  its  regular 
order,  no  one  appearing  for  the  plaintiff,  it  was  dismissed  for 
want  of  prosecution.  This  was  right,  and  the  judgment  is  af« 
firmed. 

Judgment  affirmed. 
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Calvin  DeWolf,  Plaintiff  in  Error,  vs.  The  City  of  Chi- 
cago, Defendant  in  Error. 

Error  to  Cook. 

1.  A  justice  of  the  peace,  who  acts  at  the  instance  of  the  city,  not  desig- 

nated as  a  police  magistrate,  may  recover  from  the  city  fees  earned 
by  him  in  his  official  capacity.  Such  fees,  earned  by  a  member  of  the 
council,  do  not  come  within  the  prohibition  of  the  charter,  forbidding 
aldermen  from  receiving  compensation  for  their  services. 

2.  If  a  person  stands  by  and  sees  another  doing  work  necessary  and  use- 

ful to  him,  and  appropriates  it,  he  may  become  liable  on  an  implied 
promise  to  pay  the  value  of  it. 

[444]        The  plaintiff  sued  defendant  in  assumpsit  for  his  le- 
gal fees  as  justice  of  the  peace,  and  for  like  fees  col- 
lected and  paid  into  the  city  treasury,  which  were  duly  de- 
manded by  plaintiff  from  defendant. 

Defendant's  plea  —  general  issue. 

Judgment  for  defendant,  and  exception. 

The  facts  agreed  upon  are  as  follows: 

Plaintiff,  Calvin  DeWolf,  at  the  time  the  services  hereinaf- 
ter mentioned  were  rendered,  as  claimed  by  him,  was  a  justice 
of  the  peace,  in  the  town  of  South  Chicago,  Cook  county,  Illi- 
nois, and  acting  as  a  justice  of  the  peace,  he  tried  the  causes 
mentioned  in  the  bill  of  particulars  attached  to  the  declaration 
in  this  cause.  The  city  of  Chicago,  the  defendant,  was  plain- 
tiff in  all  cases,  and  the  amount  of  fees  charged  in  said  bill 
is  correctly  stated,  amounting  in  all  to  the  sum  of  $186.77, 
against  one  hundred  and  sixty-two  defendants. 

The  city  comptroller  was  occasionally  present  while  the 
above  cases  were  being  tried,  and  the  whole  amount  of  fines 
and  costs  in  said  cases  collected  was  paid  into  the  city  treas- 
ury. The  mayor,  police  clerk,  and  city  attorney,  were  present 
at  the  trial  of  said  causes,  and  prosecuted  or  attended  to  the 
same  on  behalf  of  the  city.  John  King  Jr.,  and  Isaac  L.  Mil- 
liken,  were  police  justices  at  the  time  the  suits  were  tried,  and 
were  either  sick  or  absent  from  the  city;  and  plaintiff  was  an 
alderman  of  the  city. 
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The  cases  were  tried  in  the  police  court,  and  the  ordinances 
of  the  city  are  considered  in  evidence. 

It  was  and  is  further  admitted,  that  in  the  above  cases, 
$124.50,  of  the  fees  of  the  plaintiff  in  the  above  cases  have 
been  collected  and  paid  into  the  city  treasury;  and  the  pay- 
ment thereof  of  the  city  of  Chicago,  and  its  proper  officers, 
demanded  by  plaintiff,  prior  to  the  commencement  of  this  suit. 

And  it  was  further  agreed,  as  a  part  of  the  stipulation  of 
facts  in  this  case,  that  the  same  was  subject  to  all  legal  objec- 
tions, as  to  the  admissibility  of  the  same,  as  evidence,  by  either 
party,  or  any  part  or  portion  thereof. 

Garrison  <&  Anderson,  for  plaintiff  in  error. 

J.  L.  King,  for  the  city. 

Breese,  J.  The  counsel  for  the  city  contends,  that  the  ap- 
pellant is  not  entitled  to  claim,  as  justice  of  the  peace,  such 
fess  as  accrued  to  him,  in  cases  tried  by  him  to  recover  certain 
lines  and  penalties  in  which  the  city  was  the  party  plaintiff. 
He  places  his  objections  chiefly  upon  two  grounds. 
First.  Because  the  city  council,  under  the  charter,  had  [445] 
designated  two  justices  of  the  peace  in  the  city,  who 
had  jurisdiction  in  all  cases  for  the  recovery  of  any  fine  or 
penalty  under  the  charter  or  any  ordinance,  by-law,  or  police 
regulation  of  the  city  council.  Such  justices,  so  designated, 
constituted  the  "police  court,"  and  their  compensation  was  by 
a  salary,  in  lieu  of  all  other  compensation  or  fees  whatever, 
accruing  from  the  business  to  be  disposed  of  in  that  conrt. 
They  were  also  required,  before  they  entered  upon  their  duties, 
to  sign  and  execute  an  express  relinquishment  in  writing,  in 
favor  of  the  city,  of  all  other  fees,  emoluments  or  compensa- 
tion whatever,  than  what  might  be  provided  by  the  salary  fixed 
by  the  common  council,  and  thereafter  all  justice's  fees  and 
costs  collected  in  all  actions  brought  for  the  city,  under  the 
city  charter,  should  be  paid  into  the  city  treasury  as  other 
revenues  of  the  city. 

Second.  That  while  the  plaintiff  in  error  was  performing 
the  duties  and  services  here  claimed,  he  was  a  member  of  the 
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common  council,  and,  by  the  charter,  no  member  of  the  com- 
mon council  is  permitted  to  receive,  during  the  period  for 
which  he  was  elected,  any  compensation  for  his  services,  or  be 
appointed  to,  or  be  competent  to  hold,  any  office  of  which  the 
emoluments  are  paid  from  the  city  treasury,  or  paid  by  fees 
directed  to  be  paid  by  any  act  or  ordinance  of  the  common 
council. 

There  is  much  argument  used  in  support  of  these  objections, 
which  we  will  not'  go  over,  as  the  view  we  take  of  the  case 
renders  it  unnecessary. 

The  declaration  in  this  case  counts  upon  services  rendered 
the  city  as  a  justice  of  the  peace,  and  for  money  had  and  re- 
ceived by  the  city,  to  the  use  of  the  plaintiff. 

The  first  objection,  as  between  any  justice  of  the  peace  who 
liad  been  designated  as  a  member  of  the  police  court,  and  the 
city,  would  be  unanswerable.  The  suit  being  brought  by  one 
not  claiming  in  that  capacity,  but  as  an  ordinary  justice  of  the 
peace,  who,  by  some  casualty,  was  called  upon  by  the  city 
authorities  to  do  business  confided  especially  to  the  police 
court,  there  must  be  some  principle  with  which  we  are  unac- 
quainted, which  shall  deprive  him  of  the  fees  allowed  by  law 
for  his  services.  These  services  were  rendered  at  the  request 
and  under  the  direction  of  the  proper  officers  of  the  city,  the 
city  attorney  himself  being  present,  attending  to  the  cases, 
prosecuting  them  on  behalf  of  the  city,  and  the  authorities 
ratified  the  employment  by  receiving  the  fines  that  were  im- 
posed and  the  costs  collected,  to  the  benefit  of  the  city  treas- 
ury to  the  extent  of  those  fines  and  fees. 

By  virtue  of  his  office  of  justice  of  the  peace,  the  plaintiff 

in  error  had  jurisdiction  to  try  such  cases,  and  the  law 

[446]    gives  him,  as  compensation,  certain  fees.     If  the  city 

has    appropriated   those  fees,  they  ought    to    refund 

them. 

As  to  the  other  objectiom,  that  the  plaintiff  was  a  member 
of  the  common  council  at  the  time  the  services  were  performed 
and  the  fees  earned: 

We  see  nothing  in  the  charter  of  the  city  inhibiting  a  mem  - 
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ber  of  the  council  from  acting  as  a  justice  of  the  peace,  and 
demanding  and  receiving  his  legal  fees.  He  cannot  be  inter- 
ested, directly  or  indirectly,  in  any  contract,  work,  or  business, 
or  in  the  sale  of  any  article,  the  expense,  price  or  considera- 
tion of  which  is  paid  from  the  city  treasury.  This,  surely, 
cannot  be  applied  to  mental  labor  bestowed  upon  the  business 
of  the  city,  at  the  request  of  its  authorities,  by  one  who  holds 
the  office  through  which  he  performs  the  business  independent 
of  the  city  or  of  its  council. 

Upon  neither  point  can  the  city  maintain  their  defense. 
Although  the  plaintiff  in  error  was  not  designated  as  one  of 
the  police  court,  he  still,  by  virtue  of  his  office  as  a  justice  of 
the  peace  for  the  city,  had,  under  the  general  law  of  the  state, 
jurisdiction  to  try  cases  in  which  the  city  was  plaintiff.  And 
if  he  did  try  them,  on  request  of  the  proper  authorities,  the 
city,  like  any  individual  or  corporation,  must  pay  for  them.  It 
was  the  duty  of  the  plaintiff  to  perform  the  services  when 
called  upon,  a  duty  from  which  he  could  claim  no  exemption. 
He  had  jurisdiction,  by  the  general  law,  of  all  such  actions. 

The  principle  is  undoubtedly  correct,  that  one  man  cannot 
make  another  his  debtor  without  his  consent,  or  render  ser- 
vices without  request,  and  afterwards  charge  for  them,  but  it 
has  its  exceptions.  If  one  sees  another  doing  work  for  him, 
beneficial  in  its  nature,  and,  by  his  agent,  overlooks  the  work 
as  it  progresses,  and  does  not  interfere  to  forbid  it,  the  work 
itself  being  necessary  and  useful,  and  appropriates  the  work 
to  his  own  use,  he  might  be  liable,  on  an  implied  promise,  to 
pay  the  value  of  the  work.  There  is  evidence  enough  in  the 
case  to  imply  a  request,  and  that  the  labor  of  the  plaintiff  was 
done  on  request. 

The  city  comptroller,  who  is  the  head  of  the  financial  de- 
partment of  the  corporation,  was  occasionally  present  whilst 
the  causes  were  being  tried.  The  mayor,  who  is  the  head  of 
the  corporation,  the  police  clerk  and  the  city  attorney  were 
present,  and  prosecuted  or  attended  on  behalf  of  the  city. 

Though  the  cases  were  tried  in  the  police  court,  they  were 
not  tried  by  the  justices  of  that  court,  but  by  the  plaintiff, 
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brought  there  for  that  purpose.  He  did  not,  by  exercising  his 
jurisdiction  in  that  particular  place,  assume  the  position  of  the 
regularly  appointed  justices  of  that  court,  working  for 
[447]  a  salary,  nor  is  there  any  proof,  or  inference  from  any 
fact  in  the  cause,  that  he  was  performing  these  duties 
gratuitously. 

These  fees,  we  think,  justly  belong  to  the  plaintiff.  The 
defendant  has  received  them,  and  placed  them  in  the  city 
treasury.  Ex  equo  et  bono,  the  city  ought  not  to  retain  them. 
The  amount  received  by  the  city  is  admitted  to  be  one  hun- 
dred and  twenty-four  dollars  and  fifty  cents.  Judgment  will 
be  entered  here  for  that  amount,  which,  if  not  paid  by  the  city, 
the  plaintiff  can  resort  to  a  mandamus,  or  other  proper  process, 
to  compel  payment.     The  judgment  is  reversed. 

Judgment  reversed. 


Eber  B.  Ward,  Appellant,  vs.  Joseph  H.  Williams,  for  the 
use,  etc.,  Appellee. 

Appeal  from  the  Superior  Court  of  Chicago. 

1.  If  an  agent  transcends  his  authority,  the  principal  on  information 

should  repudiate  the  action,  or  he  may  be  considered  as  having  rati- 
fied it.  If  a  stranger  does  an  unauthorized  act  in  the  name  of  another, 
it  will  not  be  binding  on  him  unless  expressly  ratified. 

2.  Where  a  party  entrusts  his  agent  with  a  promissory  note  signed  in 

blank,  with  the  check  mark  filled,  and  the  agent  changes  the  note  to 
a  bill,  the  principal  will  be  bound  by  the  act,  if  he  does  not  disavow 
it,  when  informed  of  the  change  made,  and  places  his  refusal  to  pay 
on  other  grounds. 

This  action  was  brought  by  Williams  as  president  of  the 
Southern  Bank  of  Indiana,  against  Ward,  as  the  indorser  of  a 
bill  of  exchange.     The  principal  facts  are  briefly  these: 

Ward,  living  at  Detroit,  wrote  his  name  on  the  back  of  a 
printed  form  of  a  note,  blank,  except  the  check  mark,  which 
was  filled  with  $3,000,  and  delivered  it  to  one  G-.  F.  Lewis,  on 
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which  to  raise  money  for  him,  Ward.  Ward  and  Lewis  had 
Defore  borrowed  money  from  the  Southern  Bank.  On  the  28th 
of  January,  1858,  Lewis  presented  this  paper  at  the  Southern 
Bank  and  applied  for  a  discount.  By  the  direction  of  Lewis 
it  was  changed  to  the  form  of  a  bill  of  exchange  drawn  by 
himself,  payable  to  the  order  of  "Ward  on  the  Metropolitan 
Bank,  New  York,  at  three  months,  and  was  discounted  for 
$2,000  by  the  bank.  There  is  no  evidence  as  to  the  rate  of  in- 
terest taken  on  this  loan,  but  the  cashier  testifies  that  their 
uniform  rate  was  six  per  cent.,  and  that  they  took  bills  on  New 
York  to  provide  themselves  with  exchange,  the  balance  of 
trade  then  being  in  favor  of  New  York.  Out  of  the  proceeds, 
Lewis  paid  a  balance  of  $1,000  on  paper  that  had  before 
been  discounted  at  the  Southern  Bank  for  the  joint  [448] 
benefit  of  Ward  and  himself,  and  which  had  been  lying 
under  protest  since  December  5th.  The  balance  he  took. 
Ward  was  immediately  notified  of  the  use  which  had  been 
made  of  the  paper. 

The  bill  was  sent  to  the  Park  Bank,  New  York,  in  the  reg- 
ular course  of  business,  and  was  protested  for  nonpayment 
April  28th,  and  Ward  duly  notified. 

Williams  wrote  to  Ward,  calling  on  him  to  pay  the  bill. 
Ward  answered  May  17th,  and  said:  "  I  do  not  desire  to  delay 
or  interrupt  any  proceedings  you  may  have  in  contemplation," 
and  that  he  will  "  be  perfectly  satisfied  with  any  proceedings 
he  (Williams)  may  see  fit  to  take." 

On  the  16th  of  August,  the  bill  was  presented  to  Ward.  He 
took  it  in  his  hands  and  read  it.  He  made  no  objection  to  the 
form  of  the  paper,  nor  any  objection  at  all  on  his  own  account, 
and  said  he  would  arrange  to  pay  it  them  if  Lewis  had  not 
told  him  not  to  do  so.  He  again  invited  a  suit,  saying  he 
wanted  it  brought  to  trial ;  that  he  would  give  no  trouble ; 
would  accept  service  and  make  no  defense.  If  judgment  went 
against  him,  he  would  realize  on  his  securities  and  pay  it  up. 

At  the  request  of  the  plaintiff's  counsel,  the  court  gave  to 
the  jury,  among  others,  the  following  instructions: 

If,  in  making  the  note  and  bill  wh^ch  have  been  given  in 
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evidence,  they  were  made  payable  in  New  York,  for  the  pur- 
pose of  allowing  a  rate  of  interest  exceeding  what  was  legal  in 
Indiana,  the  parties  understanding  that  the  money  was  not  to 
be  paid  in  New  York,  but  in  Indiana,  the  usury  law  of  New 
York,  which  has  been  given  in  evidence,  has  no  application  to 
the  case,  and  will  be  disregarded  by  the  jury. 

If  the  defendant  delivered  the  paper  in  question  to  Lewis, 
the  drawer,  blank,  with  his  indorsement  upon  it,  for  the  pur- 
pose of  enabling  him  to  raise  money  upon  the  paper,  and  if 
the  words  "  promise  to  "  were  erased  and  the  paper  discounted 
in  the  form  of  a  bill  of  exchange,  and  if  the  defendant  was 
immediately  notified  thereof,  it  was  his  duty,  if  he  intended 
to  disaffirm  the  transaction  and  deny  his  liability,  to  give  no- 
tice to  the  holder  of  such  disaffirmance,  and  if  he  failed  to  do 
so,  the  jury  may  infer  therefrom  his  acquiescence  in  and  rati- 
fication of  the  act.  This  is  the  law,  if  his  attention  was  par- 
ticularly called  to  the  alteration  in  such  a  way  that  the  jury 
are  satisfied,  from  the  evidence,  that  he  must  have  known  of 
the  alteration  at  the  time. 

To  the  giving  of  which,  exceptions  were  taken. 

The  defendant  requested  the  court  to  instruct  the  jury  as 
follows,  which  the  court  refused  to  do: 

That  if  the  jury  believe,  from  the  evidence,  that  the  bill  of 
exchange,  upon  which  a  recovery  is  sought  in  this  ac- 
[449]  tion,  was  made  to  be  discounted  by  the  Southern  Bank 
of  Indiana,  and  that  in  making  such  discount,  said  bank 
contracted  for  or  knowingly  and  intentionally  reserved  or  re- 
ceived to  itself,  directly  or  indirectly,  a  greater  rate  of  interest 
than  seven  per  cent,  per  annum  in  advance  (being  the  rate  of 
interest  authorized  by  the  laws  of  the  state  of  New  York 
where  such  bill  was  made  payable),  said  bill  is  void,  and  their 
verdict  must  be  for  defendant. 

If  the  jury  believe,  from  the  evidence,  that  the  note  of 
September  5,  1857,  given  in  evidence  by  defendant,  was  dis- 
counted for  the  maker  by  the  Southern  Bank  of  Indiana,  and 
that  said  bank,  in  making  such  discount,  contracted  for  and 
knowingly  and  intentionally  received  or  reserved  to  itself,  di 
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rectly  or  indirectly,  a  greater  rate  of  interest  than  seven  per 
cent,  per  annum  taken  in  advance  (being  the  rate  of  interest 
authorized  by  the  laws  of  the  state  of  New  York,  where  said 
note  was  made  payable),  said  note  was  void;  and  if  the  jury 
believe,  from  the  evidence,  that  the  bill  of  exchange,  upon 
which  a  recovery  is  sought  in  this  action,  was  given  in  whole 
or  in  part  consideration  of  said  note,  or  in  renewal  or  exten- 
sion thereof  in  whole  or  in  part,  then  said  bill  is  void  and  they 
must  find  their  verdict  for  the  defendant. 

That  by  the  laws  of  Indiana,  the  legal  rate  of  interest  for 
the  loan  of  money  is  six  per  cent,  per  annum,  and  by  the  laws 
of  New  York,  the  legal  rate  of  interest  is  seven  per  cent,  per 
annum.  If  the  jury  believe,  from  the  evidence,  that  the  note 
given  in  evidence,  bearing  date  the  5th  day  of  September, 
A.  D.  1857,  was  made  and  indorsed  for  the  purpose  of  having 
the  same  discounted  at  a  rate  of  interest  exceeding  seven  per 
•cent,  (the  legal  rate  in  New  York),  and  the  same  was  made 
payable  in  the  state  of  New  York  and  with  reference  to  the 
laws  of  New  York,  and  that  the  Southern  Bank  of  Indiana, 
by  its  officers  and  agents,  corruptly  and  usuriously  discounted 
the  said  note  at  a  rate  of  interest  exceeding  seven  per  cent,  per 
annum,  then  the  said  note  was  governed  by  the  laws  of  New 
York,  and  by  the  statute  of  that  state  given  in  evidence,  was 
void  from  the  time  it  was  so  discounted;  and  if  the  jury  fur- 
ther believe,  from  the  evidence,  that  the  said  note  so  dis- 
counted was  the  consideration  in  whole  or  in  part  of  the  bill 
sued  on  in  this  cause,  then  such  consideration  is  illegal,  and 
said  bill  sued  upon  in  this  cause  is,  for  that  reason,  wholly 
void,  and  the  jury  will  find  for  the  defendant. 

That  although  the  jury  may  believe,  from  the  evidence,  that 
after  the  time  for  the  maturity  of  the  bill  sued  on,  the  said  de- 
fendant Ward  had  a  conversation  with  the  cashier  of  the  said 
Southern  Bank  of  Indiana,  and  in  that  conversation,  the  said 
Ward  told  the  said  cashier  that  he  would  admit  ser- 
vice of  process  to  commence  a  suit  against  him  on  said  [450] 
bill,  and  that  he  would  not  make  any  defense  to  such 
suit,  except  what  he  made  through  Lewis;  but  at  the  same 
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time  stated  to  said  cashier,  that  he  had  been  notified  by  Lewis 
not  to  settle  it,  and  that  Lewis  was  going  to  defend  the  action 
on  the  bill,  such  statements  should  be  considered  together  by 
the  jury,  and  are  not  sufficient  in  law  to  amount  to  a  ratifica- 
tion of  the  alteration  of  said  paper  into  a  bill  of  exchange. 

That  the  taking  of  security  by  Ward  from  Lewis,  to  in- 
demnify him  against  liability  upon  the  bill  of  exchange,  upon 
which  a  recovery  is  sought  in  this  action,  would  not  render 
him  liable  upon  the  same,  or  authorize  a  recovery  against  him 
for  it,  if  he  were  not  liable  thereon  before  taking  such  se- 
curity. 

That  if  the  jury  believe,  from  the  evidence,  that  the  bill  of 
exchange  upon  which  a  recovery  is  sought  in  this  action  was 
discounted  by  the  Southern  Bank  of  Indiana,  and  was  made 
payable  in  the  city  of  New  York  at  the  instance  of  said  bank, 
for  the  purpose  and  with  the  intention  of  enabling  it  to  receive 
the  difference  in  exchange  between  Terre  Haute  and  New 
York,  by  way  of  payment  for  the  loan  or  use  of  the  money 
loaned  upon  said  bill,  over  and  above  the  legal  rate  of  in- 
terest which  it  was  authorized  to  receive  by  the  laws  of  Indiana 
under  which  it  existed,  then  said  bill  is  void,  and  their  verdict 
must  be  for  defendant. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  $2,237.67. 

Whereupon  the  defendant  made  a  motion  to  set  aside  the 
said  verdict  and  for  a  new  trial,  and  for  cause  shown,  that 
said  verdict  is  contrary  to  the  evidence  in  the  case ;  said  ver- 
dict is  contrary  to  the  instructions  of  the  court;  and  said 
verdict  is  contrary  to  the  law  and  evidence  in  the  case. 

Which  motion  the  court  overruled,  and  the  defendant's  coun- 
sel excepted. 

Judgment  was  rendered  on  the  verdict,  and  the  defendant  ap- 
pealed to  this  court,  and  assigns  for  error  the  following,  viz. : 

The  court  erred  in  admitting  improper  evidence,  and  ex- 
cluded proper  evidence. 

The  court  erred  in  giving  the  instructions  aforesaid  on  be- 
half of  the  plaintiff. 
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The  court  erred  in  refusing  the  instructions  aforesaid  asked 
on  behalf  of  appellant. 

The  court  erred  in  overruling  the  motion  made  by  appellant 
to  set  aside  the  verdict  and  for  a  new  trial. 

jScates,  McAllister  <&  Jewett,  for  appellant. 

GooJcins,  Thomas  dk  Hooerts,  for  appellee. 

Caton,  C.  J.  The  counsel,  in  their  arguments,  agree  [451] 
upon  the  correct  principle  of  law  as  to  the  ratification 
of  unauthorized  acts  done  by  one  in  the  name  of  another.  In 
general,  where  an  agent  is  authorized  to  do  an  act,  and  he 
transcends  his  authority,  it  is  the  duty  of  the  principal  to  re- 
pudiate the  act  so  soon  as  he  is  fully  informed  of  what  has 
been  thus  done  in  his  name,  by  the  agent,  else  he  will  be 
bound  by  the  act  as  having  ratified  it  by  implication ;  but 
where  a  stranger,  in  the  name  of  another,  does  an  unauthor- 
ized act,  the  latter  need  take  no  notice  of  it,  although  informed 
of  the  act  thus  done  in  his  name,  and  he  shall  only  be  bound 
by  an  affirmative  ratification. 

Here  Lewis  was  the  agent  of  Ward  to  fill  up  and  negotiate 
the  note  endorsed  by  Ward,  but  in  doing  so  he  converted  it 
into  a  bill  of  exchange,  payable  in  New  York.  In  this  he 
transcended  his  authority.  But  this  was  subsequently  ratified 
by  Ward,  if  not  in  express  terms,  he  did  so  by  the  strongest 
implication.  If  the  letter  of  the  cashier,  of  the  28th  of  Jan- 
uary, three  days  after  this  note  was  negotiated,  and  the  notice 
of  protest  did  not  inform  Ward  of  all  the  alterations  which 
had  been  made  in  the  paper  by  his  agent  Lewis,  or  by  his  di- 
rection, which  is  the  same  thing,  he  was  informed  of  the  full 
extent  of  the  alterations  when  the  bill  was  presented  to  him 
for  payment  by  Williams.  He  then  took  it  in  his  hands  and 
examined  it.  Neither  then  or  at  any  other  time  did  he  make 
any  objections  to  the  alterations  which  had  been  made  in  the 
paper,  or  deny  that  it  was  a  genuine  piece  of  paper  as  it  then 
stood;  but  he  claimed  that  Lewis  was  primarily  liable  to  pay 
it,  and  that  Lewis  had  notified  him  not  to  pay  it.  He  made 
no  objections  to  it  on  his  own  account.     He  did  not  complain 
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that  it  was  not  his  endorsement,  or  even  that  he  was  not  liable 
on  that  endorsement  for  any  cause.  He  did  not  pretend  to 
know  what  objection  Lewis  had  to  the  payment  of  the  bill, 
and  he  had,  or  pretended  to  have,  none  himself.  We  repeat, 
if  this  was  not  an  express  ratification  of  the  form  which  had 
been  given  to  the  paper  by  Lewis,  it  was  a  ratification  by  im- 
plication, of  the  strongest  possible  character. 

The  only  remaining  objection  to  a  recovery  upon  the  bill  is 
usury.  The  conclusive  answer  to  this  is,  that  it  is  not  proved. 
The  only  witness  who  knew  anything  about  the  discounting 
of  the  bill,  says  he  does  not  know  at  what  rate  of  interest  it 
was  discounted.  He  did  not  know  how  much  Lewis  received 
for  the  bill.  If  it  was  usury  to  sell  the  bill  for  its  face,  less 
the  legal  rate  of  interest,  when  exchange  on  New  York  was 
worth  five  per  cent.,  the  proof  does  not  show  but  that  he  actu- 
ally received  this  amount  for  the  exchange.  But  an  attempt 
is  made  to  establish  usury,  by  showing  that  a  previous  note 
between  the  same  parties  which  was  several  months 
[452]  overdue,  was  tainted  in  that  way,  and  that  this  bill  was 
given  as  a  renewal  of  that.  But  this  is  not  established 
by  the  proof.  At  the  time  Ward  endorsed  this  bill,  he  re- 
mitted in  other  funds  two  thousand  dollars  towards  paying 
that  dishonored  note,  and  the  balance  of  a  thousand  dollars  or 
more  was  paid  by  Lewis  out  of  the  proceeds  of  this  bill. 
This  is  the  most  that  can  be  made  of  this  evidence  towards 
establishing  the  renewal  insisted  upon,  and  it  falls  far  short  of 
establishing  a  renewal  of  the  dishonored  note,  which  may 
have  been  usurious.  We  are  left  at  last  in  utter  ignorance  as 
to  how  much  was  received  for  this  bill,  or  at  what  rate  it  was 
discounted. 

We  have  examined  the  instructions,  and  find  them  conform- 
able to  the  principles  above  laid  down  so  far  as  they  go.  The 
judgment  must  be  affirmed. 

Judgment  affirmed. 
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Aquilla  C.  Cast,  Plaintiff  in  Error,  vs.  Asa  B.  Koff,  Admin- 
istrator, etc.,  of  James  M.  Robinson,  deceased,  Defendant 
in  Error. 

Error  to  Iroquois. 

.  1.  Indebitatus  assumpsit  will  not  lie  on  an  executory  contract 
2.  The  allegations  and  proofs  should  agree. 

This  was  an  action  of  assumpsit. 

First  count.  Common  count  for  the  price  and  value  of  di- 
vers oxen,  cattle,  goods  and  chattels,  sold  and  delivered  by 
James  M.  Robinson  to  defendant. 

Second  count.  Common  count  for  divers  notes,  goods  and 
chattels,  sold  by  James  M.  Robinson,  in  his  lifetime,  to  de- 
fendant Cast,  and  at  his  request. 

Third  common  count.  For  money  had  and  received  by  Cast 
to  the  use  of  Robinson,  profert  of  letters  of  administration, 
promise  to  pay,  and  breach. 

First  plea.     General  issue. 

Second  plea.  Payment  in  full  to  Robinson  in  his  lifetime; 
concluding  with  a  verification. 

Third  plea.  Settlement  between  Robinson  in  his  lifetime 
and  Cast;  payment,  and  receipt  executed  by  Robinson  to  Cast 
in  full  of  all  demands;  concluding  with  a  verification. 

Replication  to  second  plea  filed.     Similiter  to  first  plea. 

Cause  submitted  to  a  jury.  Yerdict  of  jury  for  plaintiff, 
$615. 

Motion  for  a  new  trial  overruled.  '  Judgment  for  [453] 
\  laintiff  on  verdict. 

The  court  gave  this  instruction  for  the  defendant: 

The  making  or  assignment  of  a  promissory  note  imports  in 
law  a  value  received  for  it  by  the  maker  or  assignor.  And  if 
the  jury  believe  that  Robinson  executed  certain  promissory 
notes  to  Cast,  or  that  he  assigned  notes  made  by  other  parties  to 
Cast,  the  burden  of  proof  is  on  the  plaintiff  to  show  that  Rob- 
inson received  no  value  for  the  making  or  assignment  of  said 
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notes.  The  plaintiff  cannot  recover  in  this  action  the  amount 
of  any  notes  Robinson  may  have  executed  to  Cast. 

And  the  court,  of  its  own  motion,  added  "  which  have  not 
been  paid."     To  which  the  defendant  excepted. 

The  defendant  also  asked  the  following  instruction: 

If  the  plaintiff  claims  money  or  property  in  the  hands  of 
the  defendant,  belonging  to  Robinson  at  the  time  of  his  decease, 
he  must  first  make  and  prove  a  demand  for  the  money  and 
property  thus  in  the  hands  of  the  defendant,  and  the  plaintiff's 
remedy  in  such  case,  would  be  in  another  form  of  action. 

Which  the  court  refused  to  give. 

0.  H.  Wood,  for  plaintiff  in  error. 

A.  B.  Boff,  for  defendant  in  error. 

Breese,  J.  We  think  the  objections  taken  by  the  plaintiff 
in  error,  to  the  recovery  in  this  case,  are  well  taken,  and  must 
reverse  the  judgment,  according  to  our  conception  of  the  plead- 
ings, and  of  the  matters  drawn  in  controversy  by  them. 

The  declaration  is  for  divers  notes,  goods  and  chattels,  and 
oxen  sold  by  the  plaintiff's  intestate,  Robinson,  to  Cast,  and 
for  money  had  and  received  by  Cast  to  the  use  of  the  intestate. 

The  pleas  were,  the  general  issue,  and  payment  to  the  intes- 
tate in  his  lifetime,  and  an  account  stated  and  settlement  be- 
tween the  intestate  in  his  lifetime,  and  Cast,  and  payment  and 
receipt  in  full  by  the  intestate  to  Cast.  Issues  were  made  up 
on  these  pleas. 

The  errors  assigned  which  we  think  necessary  to  notice  are, 
the  want  of  evidence  to  sustain  the  verdict,  and  in  modifying 
defendant's  first  instruction,  and  in  refusing  the  last  instruc- 
tion asked. 

If  we  understand  the  record,  the  evidence  contained  in  the 

bill  of  exceptions,  does  not  support  the  verdict.     The  whole 

case  seems  to  be  a  contract  for  the  sale  and  purchase  of  some 

land  to  which  Cast's  wife  was  entitled,  on  a  division  of  her 

father's  estate,  and  which  had  been  sold  to  her  brother, 

[454]    the  intestate.     Yokes  of  oxen  and  notes  were  given,  it 

seems,  by  the  intestate,  in  part  payment,  and  this  suit 
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is  brought,  so  far  as  we  can  understand  it,  to  recover  back  the 
value  of  this  property,  a  deficiency  in  the  quantity  of  the  land 
being  alleged. 

The  proof  seems  to  make  out  such  a  case.  The  declaration 
is  on  a  contract  to  pay  money  for  certain  notes  and  oxen.  The 
allegations  and  proof  do  not  agree.  The  administrator,  under 
this  declaration  and  proof,  cannot  recover  the  value  of  the 
notes  and  oxen  in  this  action,  under  the  counts  he  has  framed. 
From  all  we  can  gather,  the  contract  is  still  executory  and  an 
indebitatus  assumpsit  will  not  lie  in  such  case. 

We  are  not  satisfied  that  the  merits  of  this  case  have  been 
thoroughly  investigated.  It  seems  to  us,  the  plaintiff  should 
have  recovered  a  much  larger  verdict,  or  none  at  all.  As  we 
apprehend  the  facts,  this  verdict  and  judgment  ought  not  to 
stand.  On  the  facts  as  we  understand  them  to  be  proved,  the 
defendant's  first  instruction  should  have  been  given  without 
any  modification.  By  the  modification,  the  jury  are,  in  effect, 
told  that  the  plaintiff  has  a  right  to  recover  the  amount  of  any 
notes  his  intestate  may  have  made  to  the  defendant,  which 
had  been  paid  by  the  intestate,  when,  by  the  previous  part  of 
the  instruction,  they  were  told  he  could  not  do  so. 

As  to  the  other,  and  last  instruction,  which  the  court  re- 
fused, it  would  seem  that  this  case  did  properly  come  within 
section  90,  ch.  109,  title  ""Wills  "  (Scates'  Comp.,  1197).  The 
administrator  had,  doubtless,  a  right  to  put  his  claim  on  other 
grounds,  and  no  demand  was  necessary  before  bringing  suit. 
This  instruction,  therefore,  was  properly  refused. 

Believing  this  case  has  not  been  fully  understood,  we  are  of 
opinion,  it  would  be  better  for  all  parties,  that  it  should  go  to 
another  jury,  or  resort  had  to  another  forum,  in  which  the  mat- 
ters can  be  fully  investigated,  and  an  end  put  to  the  contro- 
Tersy.     The  judgment  is  reversed,  and  the  cause  remanded. 


Judgment  reversed. 
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Elijah  Carter,  Plaintiff  in  Error,  vs.  David  Barnes  ani> 
"Wife,  Defendants  in  Error. 

Error  to  Rock  Island. 

1.  When  land  in  a  conveyance  is  so  described  that  it  cannot  be  identified ; 

or  the  description  calls  for  premises  not  having  an  existence,  or  that 
cannot  be  found,  the  conveyance  is  void. 

2.  Omissions  or  mistakes  may  be  corrected  in  equity  so  as  to  make  the 

contract  conform  to  the  intention  of  the  parties,  or  a  proper  case 
made. 

[455]         The  opinion  in  this  case  gives  a  statement  of  it. 
J.  J.  Beardsley,  for  plaintiff  in  error. 
Hawley  and  Wells,  for  defendant  in  error. 

Walker,  J.  This  was  a  bill  to  foreclose  a  mortgage  exe- 
cuted by  Barnes  and  wife  to  Carter,  on  the  17th  day  of  No- 
vember, 1856,  to  secure  the  payment  of  three  thousand  dollars. 
The  land  conveyed  by  the  mortgage  is  thus  described:  "  A 
certain  tract  or  parcel  of  land  situated  in  the  county  of  Rock 
Island,  state  of  Illinois,  and  described  as  follows,  to  wit:  The 
east  half  of  the  southwest  part  of  the  northeast  fractional 
quarter  of  section  thirty-six  (36),  in  township  eighteen  (18) 
north,  of  range  two  (2)  west  of  the  4th  principal  meridian,  ex- 
cepting and  reserving  therefrom  that  portion  of  the  above 
tract  already  conveyed  to  the  Chicago  and  Bock  Island  Bail- 
road  Company  as  right  of  way  for  the  railroad."  To  this  bill 
a  demurrer  was  filed,  which  was  sustained  by  the  court  and 
the  bill  dismissed.  From  that  decree  the  complainant  prose- 
cutes this  writ  of  error,  and  asks  a  reversal,  for  the  reason 
that  the  court  sustained  the  defendant's  demurrer,  and  ren- 
dered a  decree  dismissing  the  complainant's  bill. 

The  only  question  presented  by  this  record  is,  whether  the 
description  of  the  land  attempted  to  be  conveyed  by  the  mort- 
gage is  such  as  to  identify  its  location.  The  description,  "  the 
southwest  part  of  the  northeast  fractional  quarter  of  section 
thirty-six,"  is  a  call  for  a  piece  of  land  in  a  triangular  shape, 
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jh  the  southwest  corner  of  the  quarter.  But  whether  it  con- 
tained ten,  fifty,  eighty  or  more  acres,  does  not  .appear.  Then 
the  call  for  the  east  half  of  the  southwest  part  renders  it,  if 
possible,  still  more  uncertain.  So  of  the  reservation  or  ex- 
ception of  the  portion  previously  conveyed  to  the  railroad 
as  a  right  of  way.  Without  rejecting  a  portion  of  the 
language  employed,  we  are  unable  to  see  that  the  land  can 
be  located,  and  we  have  no  right  to  reject  the  words  em- 
ployed by  the  parties,  and  we  are  wholly  unable  to  see  that 
by  doing  so  we  would  effectuate  their  intention.  It  might  be 
that  by  so  doing  the  court  would  create  a  contract  which  was 
not  contemplated  by  the  parties.  This  we  have  no  power 
to  do. 

Had  the  number  of  acres  been  given  in  the  description 
which  this  tract  contained,  or  which  was  embraced  in  "  the 
southwest  part,"  then  we  could  not  say  that  the  land  could 
not  be  located.  But  as  the  description  stands  in  the  deed,  we 
have  no  hesitation  in  saying  that  its  location  is  impossible. 
If  a  surveyor  were  to  locate  and  fix  the  boundaries  of  any 
portion  of  that  quarter  of  land,  in  any  shape,  or  con- 
taining any  number  of  acres,  it  would  not,  by  reference  [456] 
to  the  deed,  appear  to  be  the  land  conveyed.  If  this 
mortgage  was  placed  in  the  hands  of  a  practical  surveyor,  and 
he  required  to  locate  this  tract  of  land,  it  is  perfectly  appar- 
ent that  it  could  not  be  done. 

Whenever  an  attempt  is  made  to  convey  lands,  and  the  des- 
cription employed  is  such  that  it  appears  from  itself  that  the 
premises  cannot  be  found  and  identified,  or  if  the  description 
calls  for  a  subject  matter  having  no  existence,  or  impossible  to 
be  found,  it  must  be  regarded  as  void.  And  courts  cannot 
permit  extraneous  evidence  to  explain  the  intention  of  the 
parties.  The  contract  as  executed  must  explain  itself.  A 
contract  cannot  rest  partly  in  writing  and  partly  in  parol.  It 
is  true  that  if  the  draftsman  in  preparing  the  deed  made  a 
mistake,  and  omitted  some  portion  of  the  contract  of  the  pa»» 
ties,  or  if  by  mistake  he  inserted  into  it  some  matter  which 
was  not  a  part  of  the  agreement  as  made  by  the  parties,  and 
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rendered  the  agreement  variant  from  the  contract  they  de- 
signed, and  supposed  they  had  executed,  then  a  court  of  equity, 
on  a  proper  case,  has  the  power  to  reform  and  then  enforce 
the  contract  as  it  was  designed  to  have  been  executed.  In  this 
cat,e,  however,  the  bill  was  not  prepared  with  that  view,  and 
the  court  could  not,  on  this  bill,  have  given  such  relief.  The 
land  described  in  the  mortgage  being  impossible  of  location, 
a  foreclosure  would  have  availed  the  complainant  nothing,  and 
having  failed  to  show  by  his  bill  that  he  was  entitled  to  relief, 
the  court  below  decided  correctly  in  sustaining  the  demurrer 
and  dismissing  the  bill.  The  decree  is  therefore  affirmed. 
Decree  affirmed. 


The  City  of  Chicago,  Appellant,  vs.  Christian  Both, 
Appellee. 

Appeal  from  the  Superior  Court  of  Chicago. 

A  laborer  employed  by  the  city  can  recover  his  wages,  although  the 
officer,  whose  appropriate  business  it  was  to  direct  the  labor,  diso- 
beyed his  superiors  by  not  suspending  work. 

This  was  an  action  of  assumpsit.      The  account  was  for 
work  and  labor.     Plea,  general  issue. 

Case  submitted  to  court  for  trial  without  a  jury.     The  par- 
ties filed  an  agreed  state  of  facts,  substantially  as  follows: 
The  appellee  is  a  carpenter  and  worked  on  street  crossings 
and  streets  in  the  west  division  of  the  city,  in  October 
[457]    and  November,  1859,  twenty-three  and  a  half  days,  at 
one  dollar  and  a  quarter  per  day,  being  $29.37.    He  was 
employed  for  such  labor  by  Peter  Beygeh,  street  commissioner 
of  West  division,  and  it  was  done  under  his  direction,  and 
was  necessary  work. 

Appellee  labored  on  streets  and  crossing  on  West  division 
578 


APEIL  TERM,  1861.  457 

City  of  Chicago  vs.  Roth. 

after  the  25th  November,  1859,  forty- seven  and  one-quarter 
days,  at  the  wages  aforesaid,  making  a  sum  of  fifty-nine  dol- 
lars, six  cents.  This  labor  was  done  from  time  to  time,  during 
the  time  aforesaid,  as  called  for  by  street  commissioner,  and 
under  his  direction.  One-half  day's  work  of  above  time  was 
in  putting  up  proper  protections  for  the  polling  place  at  the 
March  election,  1860. 

Appellee  has  requested  and  demanded  payment  frequently 
of  the  mayor,  comptroller  and  common  council,  of  each  of 
above  amounts,  which  have  been  refused,  and  the  whole  re- 
mains unpaid. 

The  appropriation  by  the  common  council  for  the  fiscal  year, 
April  1,  1859,  to  April  1,  1860,  to  West  division,  for  labor 
on  streets  and  crossings,  including  street  taxes  worked,  was 
twelve  thousand  dollars,  and  Peter  Beygeh,  street  commis- 
sioner, had  notice  of  the  amount  appropriated,  and  was  fre- 
quently reminded  of  it  during  summer  of  1859. 

On  the  29th  June,  1859,  the  following  notice  of  that  date, 
was  served  on  said  Beygeh  : 

"  I  hereby  notify  you  that  there  are  no  means  at  my  dis- 
posal to  pay  for  labor  or  anything  else,  and  I  see  no  probability 
that  there  will  be  until  the  taxes  are  raised  next  winter.  So 
if  you  employ  any  men  (a  single  one),  it  will  be  at  your  own 
risk  for  pay,  as  I  can  agree  to  pay  nothing  before  January 
next,  as  the  superior  court  has  enjoined  us  from  borrowing 
any  money.  Yours,  Samuel  D.  "Ward, 

"  City  Comptroller." 

And  afterwards,  on  the  23d  November,  1859,  a  notice  of 
that  date  was  also  served  on  said  street  commissioner,  Beygeh, 
as  follows: 

"  The  amount  appropriated  by  the  common  council  to  be 
expended  by  you  was»twelve  thousand  dollars  in  street  labor. 
That  amount  is  now  very  nearly  expended,  and  will  be  cer- 
tainly by  the  street  tax  to  be  worked  out,  so  that  there  will 
not  be  another  dollar  to  be  expended  in  money.  You  will 
please  govern  yourself  accordingly,  as  a  single  person  employed 
by  you,  will  be  on  your  own  personal  responsibility,  as  I  can- 
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not  pay  one  dollar  beyond  the  appropriation,  the  law  giving 
me  no  authority.    Yours  respectfully,   Samuel  D.  "Ward, 

"  City  Comptroller" 
[458]  The  foregoing,  except  the  ordinances  of  the  city  re- 
ferring to  or  bearing  upon  the  'issue  in  the  case,  was  all 
the  evidence  given  in  the  case.  It  is  stipulated  that  all  pro- 
visions of  the  charter  and  ordinances  of  the  city  bearing  on 
the  issue,  are  to  be  read  by  the  parties  from  the  printed  and 
published  copies  of  the  same,  and  considered  as  incorporated 
fn  the  record. 

The  court  found  for  the  plaintiff,  and  assessed  the  damages 
at  $87.77. 

Defendant  moved  for  new  trial,  because  finding  was  contrary 
to  law,  contrary  to  evidence,  and  ought  to  have  been  for  de- 
fendant.    Motion  overruled,  and  defendant  excepted. 

The  appellant  assigns  as  error,  the  finding  of  the  court  on 
said  issue  for  plaintiff  below,  the  refusal  of  the  court  to  set 
aside  such  finding  and  grant  a  new  trial,  and  the  rendering 
judgment  on  such  finding  for  the  plaintiff  below. 

J.  Lyle  King,  for  appellant. 

Garrison  <&  Anderson,  for  appellee. 

Caton,  C.  J.  The  laborer  was  employed  by  the  proper  offi- 
cer of  the  city,  and  under  such  employment  did  the  work  for 
the  city,  and  if  the  agent  of  the  city  disobeyed  the  lawful 
orders  of  the  city  authorities  to  suspend  the  work  on  the 
streets,  the  officer  and  not  the  laborer  is  responsible  for  such 
disobedience.  It  would  be  a  hard  rule  of  law  which  would 
require  the  laborers  on  the  streets  of  the  city,  when  employed 
by  the  street  commissioner  or  other  proper  officer  of  the  city, 
to  go  to  the  mayor  or  comptroller,  or  city  clerk,  and  see 
whether  the  work  on  that  street  had  not  been  ordered  to  be 
snspended.  There  is  not  and  cannot  be  in  reason  any  such 
precautionary  duty  imposed  on  the  laborer.  The  judgment  is 
affirmed. 

Judgment  affirmed. 

580  ' 


APRIL  TERM,  1861.  459 

Deal  et  al.  vs.  Dodge  et  al. 

Henry  J.  Deal  et  al.,  Appellants,  vs.  Willis  Dcdge,  et  al., 

Appellees. 

Appeal  from  McLean. 

Although  the  real  consideration  for  promissory  notes  is  land,  and  not  the 
covenants  in  a  deed,  yet  the  maker,  finding  the  land  incumbered,  for 
which  he  gave  his  notes,  if  he  desires  to  avoid  the  payment  of  them, 
should  place  his  vendor  in  his  primary  condition,  by  a  reconveyance 
or  release;  for  if  the  vendor  removes  the  incumbrance,  or  perfects 
his  title,  the  consideration  becomes  valid. 

This  was  a  declaration  in  assumpsit,  containing  two    [4591 
special  counts  on  two  promissory  notes,  and  the  com- 
mon counts. 

Plea  of  general  issue,  and  stipulation  of  plaintiffs  and  de- 
fendants that  all  matters  that  could  be  properly  pleaded  should 
be  given  in  evidence  under  the  general  issue. 

Trial  by  jury  at  the  December  term,  1860,  and  verdict  for 
defendants.  Motion  for  a  new  trial  overruled,  and  juagment 
on  the  verdict.     Appeal  prayed  and  granted. 

The  facts  of  the  case  are  substantially  as  follows: 

On  the  16th  day  of  August,  1856,  Iris  Hobson  sold  to 
Joseph  Brewer  the  S.  E.  K  E.  Sec.  31,  T.  24  K,  R.  1  W.,  and 
made  him  a  deed  for  the  same  on  the  same  day,  which  deed 
was  never  recorded. 

On  the  10th  day  of  September,  1857,  Brewer  sold  the  same 
land  to  Dodge,  one  of  the  defendants,  and  received  therefor 
the  two  notes  sued  on,  Endicott  signing  them  as  security.  On 
the  second  day  of  December,  1857,  Brewer  gave  up  his  deed 
to  Hobson,  and  by  a  mutual  agreement  between  all  the  par- 
ties, Hobson  made  a  new  deed  to  Dodge  for  the  land. 

After  Hobson  had  sold  the  land  to  Brewer,  and  while 
Brewer  was  in  possession  of  the  same  under  an  unrecorded 
deed,  B.  S.  Prettyman  recovered  a  judgment  in  the  McLean 
circuit  court,  against  the  said  Hobson,  for  $104,  and  costs  of 
suit.  On  the  21st  day  of  March,  1857,  an  execution  was 
issued  on  this  judgment,  and  returned  by  the  sheriff,  levied 
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on  the  land  for  which  the  notes  sued  on  were  given,  and  that 
he  had  sold  the  same  on  the  17th  day  of  June,  185T,  to  the 
plaintiff  in  the  execution.  The  fifteen  months  allowed  for 
the  redemption  of  this  land  expired  on  the  17th  day  of  Sep- 
tember, 1858. 

Before  the  time  for  redemption  expired,  Hobson  procured 
one  Willard,  who  had  a  judgment  against  Hobson  before  a 
justice  of  the  peace  of  McLean  county,  on  which  he  could  re- 
deem this  land  for  Hobson,  by  filing  a  transcript  in  the  cir- 
cuit clerk's  office,  to  use  the  judgment  for  the  purpose  of  re- 
deeming the  land.  Before  the  expiration  of  the  fifteen  months 
from  the  date  of  the  Pretty  man  sale,  Willard  obtained  an  exe- 
cution, and  on  the  same  day  redeemed  the  land  from  the  Pret- 
tyman  sale.  The  sheriff  made  to  Willard  a  deed  for  the  land, 
which  deed  was  given  in  evidence  by  defendants.  Willard 
made  a  quitclaim  deed  to  Hodge  for  Hobson's  benefit.  Hodge 
made  a  deed  to  Hobson  before  the  commencement  of  this  suit. 

Hanna  db  Scott,  for  appellant. 

R.  E.  Williams,  for  appellee. 

[460]  Oatof,  C.  J.  We  fully  recognize  the  principle,  that 
the  true  consideration  of  the  notes  was  the  land,  and 
not  the  covenants  in  the  deed,  and  as  the  title  to  the  land  had 
been  defeated  by  an  incumbrance  prior  to  the  deed  to  the  de- 
fendant, the  title  at  the  time  of  the  maturity  of  the  notes  had 
failed,  and  so  the  consideration  of  the  notes  failed,  if  the  de- 
fendant so  chose  to  treat  it,  and  the  defendant  then  had  the 
right  to  repudiate  the  contract  of  sale,  and  the  notes,  for  the 
reason  that  the  consideration  of  the  notes  had  failed.  But  the 
mere  declaration  that  he  repudiated  the  contract  was  not  suffi- 
cient to  effectuate  that  purpose.  He  should  have  put  the 
other  parties  in  statu  quo,  by  a  reconveyance  of  the  land,  or 
at  least  a  release  of  the  covenants  in  the  deed,  so  that  any  sub- 
sequent title  acquired  by  the  grantor  in  his  deed  would  not 
enure  to  his  benefit  and  vest  in  him.  He  did  not  do  this,  but 
retained  the  deed  and  the  covenants  until  his  grantor  did  actu- 
ally acquire  a  good  title  to  the  land  which  instantly  vested  in 
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hiin,  and  that  title  he  still  holds,  and  so  it  was  when  the  action 
was  commenced.  While  he  held  the  deed  and  maintained  a 
position  to  receive  a  perfect  title  to  the  land  so  soon  as  his 
grantor  should  acquire  one,  the  defendant  could  not  fully  and 
effectually  repudiate  the  contract  of  purchase.  The  judgment 
is  reversed,  and  the  cause  remanded. 
Judgment  reversed. 


Lewis  W.  Howell,  Appellant,  vs.  Daniel  Howell,  Appellee. 
Appeal  from  Henry. 

1.  The  correction  of  mistakes  in  awards,  as  in  other  instruments,  must 

be  referred  to  courts  of  equity. 

2.  Where  a  mistake  sought  to  be  corrected  in  an  award  is  matter  of  sub- 

stance or  affects  the  merits  of  the  controversy,  a  resort  must  be  nad 
to  equity. 

The  matters  of   controversy  in  this  case  are  sufficiently 
stated  in  the  opinion  of  the  court. 

H.  W.  Wells  and  C.  O.  Booney,  for  appellant. 
Wilkinson  <&  Pleasants,  for  appellee. 

Walker,  J.  The  arbitrators  to  whom  the  parties  had  sub- 
mitted their  differences  returned  their  award,  which  was  filed, 
and  an  order  for  its  execution  was  made  by  the  court 
below.  After  it  was  returned,  and  a  motion  entered  [461] 
by  appellee  to  have  it  made  a  rule  of  court,  appellant 
entered  a  cross  motion  to  correct  an  alleged  mistake  in  the 
description  of  the  land  which  he  was  required  to  convey.  The 
award  requires  him  to  convey  to  appellee  fifty  acres  off  of 
the  east  side  of  the  northeast  quarter  of  section  thirty,  when,  it 
is  insisted,  that  it  should  have  been  taken  from  the  east  side  of 
the  northwest  quarter  of  that  section.  After  hearing  the  evi- 
dence, the  court  below  overruled  the  motion,  and  entered  a 
rule  requiring  the  performance  of  the  award  as  returned  by 


462  OTTAWA 


Howell  vs.  Howell. 


the  arbitrators.  The  overruling  of  that  motion  and  the  enter- 
ing of  that  rule  is  relied  upon  principally  for  a  reversal. 

The  correction  of  mistakes  in  contracts,  agreements,  and 
every  description  of  instruments,  is  alone  cognizable  in  a 
court  of  equity.  It  forms  one  of  the  extensive  and  highly 
important  heads  of  chancery  jurisdiction.  It,  like  the  other 
branches  of  chancery  jurisdiction,  was  originally  assumed  be- 
cause courts  of  law  had  no  power  to  afford  relief.  This  branch 
of  equity  jurisdiction  is  exclusive,  and  not  concurrent.  And 
unless  it  be  in  those  states  which  have  no  separate  court  of 
chancery,  and  where  all  rights,  whether  legal  or  equitable,  are 
determined  by  the  courts  of  law,  it  will  be  found  that  the 
latter  courts  have  ever  refused  to  afford  such  relief.  And  so 
long  as  the  two  courts  remain  distinct  in  their  organization 
and  jurisdiction,  the  distinctions  as  to  their  jurisdiction  must 
be  observed.  If  the  court  below  had  power  to  afford  relief,  it 
was  not  derived  from  the  common  law,  but  from  statutory  en- 
actment. 

Then  has  the  statute  conferred  this  authority  upon  the 
court?  The  tenth  section  of  the  act  entitled  "  arbitration  and 
awards"  (Scates'  Com.,  209),  provides  that  if  any  legal  defects 
appear  in  the  award,  or  it  shall  be  made  to  appear  by  oath 
that  the  award  was  obtained  by  fraud,  corruption  or  other  un- 
due means,  or  that  the  arbitrators  misbehaved,  the  court  may 
set  aside  the  award.  It  is  not  urged  that  it  appears  from  this 
award  that  there  are  any  legal  defects  in  its  execution,  or  for 
want  of  authority  in  the  arbitrators.  The  defect  is  not  appar- 
ent, as  the  award  on  its  face  is  regular,  and  conforms  to  the 
submission.  And  there  is  no  oath  that  any  of  the  other 
causes  for  setting  it  aside  exist.  The  eleventh  section  pro- 
Fides  that  if  there  be  any  evident  miscalculation  or  misde- 
scription, or  if  the  arbitrators  appear  to  have  awarded  upon 
matters  not  submitted  to  them,  not  affecting  the  merits  of  the 
decision  upon  the  matters  submitted,  or  where  the  award  shall 
be  imperfect  in  some  matter  of  form  not  affecting  the  merits 
of  the  controversy,  and  where  such  errors  and  defects, 
[462]  if  in  a  vr  diet,  might  be  legally  amended  or  disre- 
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garded,  any  party  aggrieved  may  have  the  correction  made  on 
motion  to  the  court. 

By  this  section,  the  miscalculation  or  misdescription  must 
be  evident,  and  doubtless  from  the  award  and  proceedings 
themselves,  and  of  such  a  character  as  not  to  affect  the  merits 
of  the  controversy  on  the  matters  submitted,  or  the  imperfec- 
tion must  be  in  matter  of  mere  form,  or  the  error  or  defect  in 
the  award  could  be  disregarded  if  it  were  a  verdict,  to  author- 
ize the  court  to  make  the  correction.     The  alleged  mistake  in 
this  case  does  affect  the  merits  of  the  controversy,  because  it 
is  in  reference  to  the  matter  submitted,  and  proposes  to  sub- 
stitute a  different  parcel  of  land  for  the  one  passed  upon  by 
the  arbitrators,  as  they  report  in  their  award.     And  -it  will  be 
observed  that  the  submission  does  not  limit  the  action  of  the 
arbitrators  to  any  particular  lands,  but  is  general.     It  will 
hardly  be  contended  that  if  such  a  mistake  had  occurred  in 
the  verdict  of  a  jury,  that  it  could  be  corrected  and  judgment 
rendered  upon  it.     No  doubt  where  such  a  mistake  was  made 
to  appear,  a  court  would  set  such  a  verdict  aside,  but  not  cor- 
rect it.     This  section  has  only  conferred  the  power  to  correct, 
and  not  to  set  aside  the  award.     The  act  has  not  only  not  con- 
ferred upon  the  court,  but  has  excluded,  the  power  to  consider 
any  matter  affecting  the  merits  of  the  controversy. 

It  then  remains  to  determine  whether  the  mistake  sought  to 
be  corrected  affects  the  merits  of  the  controversy.  When  we 
examine  the  submission,  there  is  no  description  of  this  or 
other  property  found,  but  it  is  general  in  its  terms,  embracing 
all  controversies,  as  well  the  exchange  or  sale  of  lands  as  of 
personalty.  As  the  submission  has  described  no  lands,  for 
aught  that  appears,  it  may  have  been  a  question  whether  the 
parties  were  bound  to  exchange  lands,  or,  if  so,  what  lands. 
The  very  question  in  dispute  before,  and  passed  upon  by  the 
arbitrators,  may  have  been,  which  of  the  two  tracts  should  be 
conveyed,  the  one  described  in  the  award,  or  that  sought  to  be 
substituted?  That  may  have  embraced  the  entire  controversy 
between  the  parties.  And  if  so,  to  hear  the  evidence  adduced 
before  the  arbitrators  and  to  review  their  finding,  seems  to  us 
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to  be  a  finding  on  the  merits  on  appeal,  and  to  be  wholly  un- 
warranted by  the  common  law  as  well  as  by  the  statute.  If 
there  has  been  a  mistake,  the  appellant  must  be  left  foj  his 
remedy,  if  he  has  any,  to  a  court  of  equity. 

We  perceive  no  error  in  this  record,  and  the  judgment  of 
the  court  below  must  be  affirmed. 

Judgment  affirmed. 


[463]  Joseph  Farrell,  Garnishee,  Plaintiff  in  Error,  vs. 
Gtjstavus  0.  Pearson,  and  John  H.  F.  Grace,  De- 
fendants in  Error. 

Error  to  the  Superior  Court  of  Chicago, 

1.  A  person  who  acknowledges  he  is  indebted  at  the  time  of  the  service  of 

garnishee  process  upon  him,  and  contracts  to  aid  the  attaching  cred- 
itors to  collect  their  debt,  is  not  relieved  because  some  person  does 
an  unauthorized  act,  and  gives  up  property,  which  fixed  his  indebted- 
ness,  to  the  defendant  in  the  attachment. 

2.  In  garnishee  proceedings,  the  judgment  should  be  in  favor  of  the  debtor 

who  is  the  creditor  of  the  party  garnisheed. 

The  affidavit  of  Gustavus  0.  Pearson,  the  foundation  of  this 
proceeding,  states  that  plaintiffs  have  recovered  judgment 
against  the  defendants  for  the  sum  of  $795.90;  that  execution 
has  been  issued  and  returned  unsatisfied. 

That  defendants  have  no  property,  within  the  knowledge  of 
the  affiant,  liable  to  execution,  and  that  he  has  just  reason  to 
believe  that  Joseph  Farrell  is  indebted  to  the  said  defendants, 
and  has  effects  and  estate  of  said  defendants  in  his  house,  and 
prays  garnishee)  process  against  Joseph  Farrell. 

Farrell,  by  his  answer,  states  that  he  had  or  has  no  property 
belonging  to  the  said  defendants,  or  either  of  them,  nor  was 
or  is  indebted  to  them  or  either  of  them,  in  any  sum  which  is 
now  in  any  manner  subject  to  the  claim  of  said  plaintiffs,  and 
to  the  best  of  his  knowledge,  information  and  belief,  except 
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about  the  sum  of  seventy  dollars,  which  he  has  ready,  to  be 
paid  as  the  court  shall  direct. 

Exceptions  were  filed  to  this  answer,  that  said  garnishee 
does  not  say  he  had  no  property  belonging  to  said  defendants, 
nor  that  he  was  not  indebted  to  said  defendants  at  the  time  of 
the  service  of  the  garnishee  process,  but  says  that  he  had  or 
has  no  property  belonging  to  said  defendants  or  either  of 
them,  nor  was  or  is  indebted  to  them,  or  either  of  them,  in 
any  sum  which  is  now  in  any  manner  subject  to  the  claim  of 
the  said  plaintiffs.  In  which  particular  the  said  plaintiffs  ex- 
cept to  the  answer  of  the  said  garnishee  as  evasive  and  insuffi- 
cient, and  pray  a  full  answer. 

Garnishee  was  ordered  to  answer  further. 

In  his  further  answer  he  states,  that,  at  the  time  of  the  ser- 
vice of  the  garnishee  process,  he  was  in  Chicago,  two  hundred 
and  eighty  miles  from  his  place  of  residence;  that,  at  that 
time,  he  supposes,  but  does  not  know  personally,  that  there 
was  in  the  possession  of  his  clerk,  at  his  residence,  three 
horses  and  a  saddle  and  bridle,  worth  about  one  hundred  [464] 
and  fifty  seven  dollars,  which  he  had  purchased  condi- 
tionally, giving  his  note,  due  in  sixty  days,  which  purchase 
was  made  on  or  about  the  3d  of  August  last  past;  that  it  was 
agreed  between  respondent  and  said  Clark  &  Study,  that,  in 
case  they  could  get  more  for  the  horses  within  two  weeks  than 
that  price,  they  were  to  have  the  right  to  redeem  them,  upon 
the  return  of  said  note  and  payment  of  expenses  about  same; 
that  this  agreement  was  known  to  his  said  clerk;  that,  on  the 
day  of  service  of  said  garnishee  process,  or  before  he  had 
time  to  communicate  to  his  said  clerk,  the  said  clerk  had  de- 
livered up  said  horses,  bridle  and  saddle,  to  said  Clark  &  Study, 
and  received  back  the  said  note,  in  pursuance  of  said  agree- 
ment; that  this  was  done  without  his  knowledge  or  consent; 
that,  as  soon  as  he  discovered  the  fact,  he  communicated  the 
same  to  plaintiffs,  and  they  commenced  pursuit  of  said  horses 
as  the  property  of  said  Clark  &  Study;  that  plaintiffs  obtained 
one  of  the  horses,  and  advertised  it  for  sale  as  the  property  of 
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said  Clark  &  Study,  and  also  obtained  a  large  portion  of  the 
proceeds  of  the  other  two  horses. 

He  admits  indebtedness  about  the  sum  of  $70,  balance  due 
upon  the  purchase  of  certain  flour  of  Clark  &  Study,  which  is 
offset  by  $18,  due  for  keeping  said  horses,  which  was  to  be 
applied  in  that  way.  Further  states,  upon  information  and 
belief,  that  the  judgment  upon  which  the  garnishee  process 
was  founded  has  been  fully  paid  and  satisfied  by  the  defend- 
ants, and  that  he  should  be  discharged  from  the  proceedings; 
that  he  had  or  has  no  property  of  the  defendants,  nor  was  he 
or  is  he  indebted  to  them,  or  either  of  them,  in  any  larger  or 
greater  sum  than  above  admitted. 

The  reply  of  plaintiffs  to  this  answer  states,  that  said  answer 
is  not  true;  that,  at  the  time  of  serving  garnishee  process, 
they  aver  said  Farrell  had  in  his  possession,  and  belonging  to 
said  defendants,  property  and  effects  to  the  amount  of  $257 
over  and  above  the  $70  which  he  admits,  and  this  they  are 
ready  to  verify. 

And  as  to  the  matter  of  his  clerk  letting  the  property  go  out 
of  his  possession,  they  know  nothing,  but  leave  said  Farrell  to 
prove  the  same. 

Robert  Hervey,  a  witness  for  plaintiff,  testified:  Am  an  at- 
torney and  counselor  at  law;  reside  in  Chicago;  know  the 
plaintiff,  and  garnishee  Farrell;  1  first  saw  him  in  company 
with  Pearson,  one  of  the  plaintiffs,  about  12th  day  of  August, 
1859;  Pearson  called  on  me  with  Farrell,  to  see  about  claim 
against  Clark  &  Study;  said  that  Mr.  Farrell  owed  them  and 
had  been  or  was  to  be  garnisheed;  Mr.  Farrell  stated, 
[465]  in  my  presence,  that  he  owed  Clark  &  Study  $257,  in 
two  notes,  for  flour  and  horses  purchased  of  them;  did 
not  say  anything  about  its  being  a  conditional  bargain;  said 
he  owed  them  so  much. 

Pearson  &  Co.,  and  Farrell,  then  entered  into  the  following 
contract,  drawn  by  me,  and  signed  by  them,  as  follows: 

States  that,  whereas  Farrell  is  indebted  to  Clark  &  Study  in 
$257,  and  said  Clark  &  Study  are  indebted  to  Pearson  &  Co., 
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and  said  Farrell  lias  been  garnisheed  by  said  Pearson  &  Co.  as 
a  debtor  of  Clark  &  Study,  and  whereas  it  has  been  agreed  be- 
tween said  Pearson  &  Co.  and  said  Farrell,  that  said  Farrell 
shall  endeavor  to  obtain  all  information  he  can  about  the  where- 
abouts of  said  Clark  &  Study,  and  shall  furnish  same  to  said 
Pearson  &  Co.,  and  shall,  also,  do  what  he  can  to  enable  the 
said  Pearson  &  Co.  to  recover  the  said  sum  of  $257  from  him, 
said  Farrell,  as  such  garnishee.  Now,  if  said  Farrell  shall 
perform  the  agreement  herein,  the  said  Pearson  &  Co.  shall 
pay  him,  or  allow  him  to  deduct  from  said  amount  of  $257, 
fifty  seven  dollars  for  his  trouble  and  services,  and  a  propor- 
tionate sum  for  any  less  amount  that  may  be  received  from 
him  than  said  $257. 

I  did  know  afterwards  of  Pearson  and  a  detective  officer  be- 
ing about  to  start  for  Clark  &  Study ;  Mr.  Pearson  was  in  my 
office  after  he  returned;  I  understood  from  him  that  he  got 
nothing  from  Clark  &  Study;  I  understood,  although  I  do  not 
know  that  he  said  so,  that  he  got  from  them  one  of  the  horses 
bought  by  Farrell;  the  language  he  used,  as  near  as  I  can 
recollect  was,  we  have  recovered  one  of  the  horses,  or  a  horse ; 
he  did  not  say  that  it  was  one  of  those  that  Farrell  bought 
from  Clark  &  Study. 

A  witness  for  Farrell  stated:  I  know  of  Farrell's  having 
three  horses  and  harness  in  his  possession,  and  wagon,  belong- 
ing to  Clark  &  Study;  Study  brought  the  horse  to  Farrell's 
house,  and  sold  him  the  horse,  wagon  and  harness,  and  forty- 
three  barrels  of  flour;  I  do  not  exactly  remember  the  number 
of  barrels.  The  horses  were  sold  conditionally;  he  had  ten 
days  to  redeem  them,  at  one  hundred  and  fifty  dollars  for  the 
three.  Within  the  time  he  came  and  redeemed  the  horses  of 
me,  during  Mr.  Farrell's  absence;  Mr.  Farrell  gave  me  no  in- 
structions at  all,  after  he  left  Tamaroa  for  Chicago,  in  regard 
to  the  redemption  of  the  horses.  He  knew  nothing  about  it 
until  after  I  had  given  up  the  horses.  These  are  all  the  horses 
that  I  know  of  his  having  any  interest  in.  Mr.  Study  came 
and  redeemed  the  horses  and  took  them  off;  I  do  not  know 
what  he  did  with  them. 
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Instructions  for  plaintiffs: 

1.  If  the  jury  believe,  from  the  evidence,  that  at  the  time 

the  garnishee,  Farrell,  was  served  with  process,  he  was 
[4cG&]    indebted  to  the  defendants,  Clark  &  Study,  in  the  sum 

of  two  hundred  and  fifty-seven  dollars,,  or  any  other 
sum  of  money,  he  cannot  exempt  himself  from  liability  as 
such  garnishee,  by  showing  that  subsequent  to  such  service  of 
process  on  him,  he  paid  such  defendants  the  amount  due  them, 
or  redelivered  to  them  the  property  which  they  had  sold,  or 
delivered  to  him,  and  which  he  had  at  the  time  of  such  service 
of  process,  unless  he  also  shows  that  such  payment  was  so 
made,  or  such  property  so  redelivered  with  the  knowledge  or 
assent  of  the  plaintiffs,  express  or  implied. 

2.  If  the  jury  believe,  from  the  evidence,  that  at  the  time 
the  garnishee,  Farrell,  was  served  with  process,  he  was  in  pos- 
session of  property  which  he  had  previously  bought  on  credit 
from  the  defendants,  Clark  &  Study,  and  for  which  he  was 
then  owing,  he  cannot  exempt  himself  from  liability  therefor 
in  this  proceeding,  by  showing  that  the  sale  was  a  conditional 
one  and  subject  to  a  right  of  redemption  in  such  defendants, 
and  that  they  had  redeemed  such  property  subsequent  to  such 
service  of  garnishee  process. 

3.  If  the  jury  believe,  from  the  evidence,  that  at  the  time 
of  the  service  of  process  of  garnishment  on  Farrell  in  Chicago, 
he  was  in  possession  of  property  belonging  to  the  defendants, 
Clark  &  Study,  that  such  property  was  then  at  Tamaroa  in 
Perry  county,  Illinois,  and  was  subsequent  to  such  service  re- 
delivered to  the  defendants  Clark  &  Study,  by  the  agent  of 
said  Farrell,  but  that  such  redelivery  did  not  take  place  until 
after  the  lapse  of  more  than  a  reasonable  time  from  the  service 
of  such  garnishee,  in  which  notice  thereof  might  have  been 
communicated  by  said  Farrell  to  his  agent  at  Tamaroa;  that 
the  jury  should  find  a  verdict  for  the  plaintiff's,  and  assess  their 
damages  at  the  sum  which  said  Farrell  agreed  to  pay  for  said 
property,  unless  they  shall  further  believe,  from  the  evidence, 
that  with  a  full  knowledge  of  all  the  facts,  the  plaintiffs  in  the 
execution  obtained,  in  part  satisfaction  of  their  debt,  the  wholo 
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or  part  of  the  identical  property  which  he  had  in  his  posses- 
sion, belonging  to  Clark  &  Study,  or  for  which  Farrell  owed 
Clark  &  Study. 

The  garnishee  process  would  not  render  Mr.  Farrell  liable 
for  what  might  be  due  upon  negotiable  promissory  notes,  given 
to  him  by  Clark  &  Study,  which  notes  had  not  matured,  un- 
less the  same  were  delivered  up  to  Farrell,  by  Clark  &  Study, 
before  his  answer.  Where  property  is  not  in  actual  posses- 
sion of  a  person  served  with  the  garnishee  process,  but  is  in 
the  possession  of  an  agent  of  the  garnishee,  he  is  entitled  to  a 
reasonable  time,  to  notify  his  agent  and  protect  the  property, 
before  he  will  be  liable  for  an  act  of  the  agent,  which  may 
have  deprived  him  of  the  possession  of  the  same,  in  the  ordi- 
nary course  of  his  duty. 

Farrell  excepted  to  these  instructions. 
The  following  instructions,  asked  at  the  instance  of    [467] 
the  garnishee,  were  refused: 

The  jury  cannot  find  for  the  plaintiffs,  the  value  of  the 
horses,  if  the  plaintiffs  receive  them  or  the  proceeds  of  them, 
with  knowledge,  after  the  garnishee  process  issued  or  was 
served. 

The  accepting  of  the  one  horse,  and  of  the  proceeds  of  the 
others,  or  a  portion  thereof,  is  evidence  of  an  assent  on  the 
part  of  the  plaintiffs,  to  the  action  of  Farrell's  clerk,  in  deliv- 
ering up  the  horses,  even  if  it  was  done  after  the  service  of 
process  upon  Farrell. 

Defendant  Farrell  cannot  be  charged  for  the  value  of  any 
property,  to  the  delivery  up  of  which,  after  service  of  gar- 
nishee process,  he  assented,  or  of  which  he  had  accepted  the 
proceeds. 

If  the  jury  believe,  that  there  was  a  conditional  bargain 
between  Clark  &  Study  and  Farrell,  and  that  it  was  rescinded 
even  after  garnishee  process  was  served  upon  Farrell,  and  the 
plaintiffs,  with  knowledge,  chose  to  pursue  the  property,  they 
cannot  recover  against  Farrell. 

The  plaintiffs  cannot  pursue  both  the  property  and  the  gar- 
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nishee;  they  must  elect  which  they  will  follow,  and  having 
elected,  they  are  hound  by  such  election. 

If  the  jury  believe,  that  by  any  arrangement  between  the 
plaintiffs  and  Farrell,  they  undertook  to  pursue  and  did  pur- 
sue the  property,  and  recovered  the  same  or  the  avails  thereof, 
that  then,  for  such  property  so  received,  or  the  avails  of  such 
as  may  have  been  sold,  which  may  have  been  received  by  the 
plaintiffs,  knowing  that  it  is  the  avails  of  any  property  in  the 
possession  of  Farrell  at  the  time  of  service,  Farrell  will  not 
be  liable. 

The  judge,  of  his  own  motion,  gave  this  instruction: 

If  the  jury  believe,  from  the  evidence,  that  after  the  ser- 
vice of  the  garnishee  process  upon  Farrell,  he  delivered  the 
defendants  any  portion  of  the  property  in  his  hands  which 
belonged  to  the  defendants  in  the  execution,  and  that  the 
plaintiffs  pursued  and  recovered  any  of  such  property  from 
the  said  defendant  with  knowledge  of  the  facts,  then  the  value 
of  the  property  cannot  be  recovered  against  Farrell.  But  if 
the  defendant  in  the  execution  sold  any  of  such  property 
without  the  direction  of  the  plaintiffs  in  the  execution, 
though  the  whole  or  a  portion  of  the  money  received  for  such 
property  may  have  been  paid  to  them,  still  the  garnishee, 
Farrell,  would  not  thereby  be  exonerated  from  his  liability  as 
garnishee  in  this  case,  for  so  much  of  said  property  or  indebt- 
edness. 

The  jury  returned  that  they  found  for  the  plaintiffs,  and 
assessed  the  damages  at  $257,  and  judgment  was  rendered 

accordingly. 
[4:68]        Farrell  moved  for  a  new  trial  and  in  arrest  of  judg- 
ment, upon  the  following  grounds : 

The  court  erred  in  giving  the  various  instructions  to  the 

jury. 

The  court  erred  in  refusing  the  instructions  asked  by  de- 
fendant's counsel. 

The  jury  found  a  verdict  directly  against  the  charge  of  the 
court,  inasmuch  as  they  found  for  tfb«  full  value  of  the  prop- 
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erty,  and  it  was  undisputed  that  one  of  the  horses  had  been 
received  by  plaintiffs  and  applied  on  said  debt. 

The  verdict  was  for  too  much. 

The  verdict  was  against  the  evidence,  and  should  have  been 
in  favor  of  Farrell. 

These  errors  were  assigned: 

1\  The  judge  erred  in  refusing  to  give  the  jury  the  1st,  2d, 
3d,  4th,  5th  and  6th  instructions  asked  by  the  said  Joseph 
Farrell. 

2.  The  judge  erred  in  giving  the  instructions,  so  given  by 
him,  of  his  own  motion,  to  the  jury. 

3.  The  judge  erred  in  overruling  the  motion  for  a  new  trial. 

4.  In  that  the  verdict  was  directly  against  the  charge  of  the 
court. 

5.  In  that  the  verdict  was  against  the  evidence,  and  is  not 
supported  by  it. 

6.  In  that  the  verdict  is  too  large. 

7.  The  court  erred  in  excluding  evidence  offered  by  said 
plaintiff  in  error. 

8.  The  court  erred  in  admitting  improper  evidence  by  the 
defendant  in  error. 

E.  S.  /Smith,  for  plaintiff  in  error. 

M.  C.  Parsons,  for  defendants  in  error. 

• 
Beeese,  J.  It  is  pretty  certain  that  at  the  time  Farrell 
was  served  with  the  garnishee  process  at  Chicago,  he  was 
justly  indebted  to  Clark  &  Study,  the  judgment  debtors  of 
Pearson  &  Grace,  in  the  sum  of  two  hundred  and  fifty-seven 
dollars,  in  two  notes,  for  flour  and  horses  purchased  of  them 
by  Farrell,  at  Tamaroa,  in  Perry  county.  About  the  time  he 
was  garnisheed,  his  clerk,  "Watson,  at  Tamaroa,  made  some 
arrangement,  unknown  to  Farrell,  by  which  he  gave  up  the 
horses  to  Study,  who  took  them  away.  This  was  an  unau- 
thorized act  by  the  clerk,  and  Could  not  tend  to  release  Far- 
rell from  the  notes.  It  was  not  the  agreement  the  parties 
entered  into,  as  testified  to,  and  shown  by  Hervey,  who  acted 
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for  the  parties  in  adjusting  the  matter,  and  who  drew  the 

agreement. 
469]        The  instructions  given  by  the  court  were  all  proper. 
That  of  the  judge,  on  his  own  motion,  stated  the  law 
correctly.     The  defendants'  instructions   were  properly  re- 
fused. 

We  observe  that  the  form  of  entering  the  judgment  on  the 
garnishee  process  is  not  correct.  The  judgment  should  be 
entered  in  favor  of  the  debtor  who  is  the  creditor  of  the  party 
garnisheed.  Stohl  et  ah  v.  Webster,  11  111.,  518;  Gillilan  v. 
Nixon,  ante,  p.  50.  The  judgment  is  affirmed. 
Judgment  affirmed. 


Andrew  J.  Brown,  Plaintiff  in  Error,  vs.  Cyrus  K.  Hagger- 
ty, Defendant  in  Error. 

Error  to  the  Superior  Court  of  Chicago. 

A  banker  held  two  notes  made  by  A,  one  of  which  was  signed  by  B,  as 
surety,  one  of  which  was  due,  and  the  other  to  fall  due  shortly;  A 
called  and  asked  to  pay  his  note  due,  and  the  teller  of  the  bank  gave 
him  the  second  note  not  then  matured,  and  erased  the  indorsement 
of  the  banker ;  the  payee  of  this  note,  five  months  afterwards,  obtained 
it  and  brought  his  action  against  the  surety.  Held,  that  after  this 
lapse  of  time  the  surety  had  a  right  to  suppose  the  note  had  been 
paid,  and  may  have  been  injured  by  the  delay,  and  the  insolvency  of 
the  other  maker,  and  was  not  liable. 

This  is  an  action  of  assumpsit  brought  on  this  note: 
"  $500.  Chicago  August  jo,  1856. 

"  Ninety  days  after  date,  for  valued  received,  we  jointly  and 
severally  promise  to  pay  to  the  order  of  F.  H.  Benson  &  Co., 
at  the  office  of  F.  H.  Benson  &  Co.,  in  Chicago,  five  hundred 
dollars,  with  interest  at  ten  per  cent,  per  annum,  it  being  for 
money  loaned.  Dunlap,  Colburn  &  Co. 

"  Andrew  J.  Brown." 
Indorsed:     "  F.  H.  Benson  &  Co."     fErased.] 
"  F.  H.  Benson  &  Co." 
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To  plaintiff's  declaration,  the  defendants,  Dunlap  and  Col- 
burn,  pleaded,  1.  The  general  issue.  2.  Payment,  surrender, 
and  cancellation  of  the  note. 

To  which  defendant  Brown  pleaded,  1.  General  issue. 
2.  Payment,  surrender  and  cancellation  of  the  note.  3.  That 
he  signed  said  note  as  surety  for  Dunlap  and  Colburn;  that 
when  said  note  fell  due,  the  same'was  in  the  hands  of  F.  H. 
Benson  &  Co.,  indorsed  in  blank;  that  the  said  Dunlap  and 
Colburn,  at  the  request  of  this  defendant,  applied  to  F.  H. 
Benson  &  Co.,  for  said  note  to  pay  the  same  —  and 
said  F.  B.  Benson  &  Co.  produced  said  note  to  said  [470] 
Dunlap  and  Colburn,  and  they  then  and  there,  with  the 
knowledge  of  this  defendant,  so  being  such  surety,  took  up 
and  paid  said  note,  and  the  same  was  thereupon  canceled  and 
surrendered  to  Dunlap  and  Colburn  —  which  note  afterwards 
the  said  Benson  &  Co.,  fraudulently  obtained  from  Dunlap 
and  Colburn,  and  caused  this  suit  to  be  instituted  thereon,  in 
the  name  of  said  plaintiff.1 

On  the  trial,  Dunlap  and  Colburn  withdrew  their  pleas,  and 
judgment  by  default  was  entered  against  them. 

A  jury  was  impaneled  to  try  the  issue  joined  between  plain- 
tiff and  defendant  Brown.  Yerdict  against  all  the  defendants, 
for  $663.60. 

Motion  of  defendant  Brown  for  a  new  trial  overruled,  and 
judgment  rendered  against  all  the  defendants. 

It  appears  that  Dunlap,  Colburn  &  Co.,  during  the  summer 
of  1856,  were  doing  business  with  F.  H.  Benson,  a  banker  and 
broker,  in  Chicago,  under  the  name  of  F.  H.  Benson  &  Co., 
and  that  they  were  accustomed  to  make  their  notes  payable  to 
the  order  of  F.  H.  Benson  &  Co.,  and  leave  them  with  F.  H. 
Benson  &  Co.,  to  be  negotiated,  and  the  proceeds  placed  to 
their  account;  that  the  above  note  was  duly  executed  by  Dun- 
lap, Colburn  &  Co.,  and  Andrew  J.  Brown,  and  left  there  for 
this  purpose,  about  the  last  of  August,  or  beginning  of  Sep- 
tember, 1856,  and  was  sold  to  Haggerty,  September  4,  1856, 
and  the  proceeds  placed  to  the  credit  of  Dunlap,  Colburn  & 
Co.     That  during  the  last  of  August,  another  note  for  the 
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same  amount,  signed  by  the  same  parties,  dated  August  23, 
1856,  and  payable  in  precisely  the  same  way,  in  ninety  days 
from  date,  was  left  for  the  same  purpose.  This  last  note  was 
sold  to  "Watson,  Tower  &  Co.  The  first,  or  Haggerty  note,  ma- 
tured December  1,  1856,  and  the  Watson  &  Tower  note,  Nov- 
ember 24,  just  seven  days  earlier.  It  did  not  appear  that 
Haggerty  knew  that  Brown  was  surety  upon  the  note.  The 
Haggerty  note  was  left  out  by  Haggerty  with  F.  H.  Benson 
&  Co.,  for  collection,  November  26,  1856. 

The  clerk,  or  teller,  who  was  in  the  office  of  F.  H.  Benson 
&  Co.,  testifies,  that  on  the  16th  of  November,  1856,  Mr. 
Dunlap  came  into  the  bank  in  the  afternoon,  and  said  he  had 
a  note  there  that  was  due,  and  that  he  wanted  to  take  it  up. 
Witness  went  to  the  pocket  book,  and  took  out  the  Haggerty 
note,  it  being  the  first  one  he  came  to,  erased  the  name  of 
Benson  &  Co.,  and  delivered  it  to  Dunlap,  taking  from  Dun- 
lap  his  check  for  $500,  neither  Dunlap  nor  the  witness  taking 
any  particular  notice  of  the  fact,  that  the  note  actually  de- 
livered was  not  then  due. 

The  teller  of  the  bank  erased  the  name  of  "  F.  H.  Benson 
&  Co.,"  which  was  indorsed  on  the  back,  and  then  de- 
[471]  livered  it,  with  the  indorsement  so  erased,  to  Dunlap, 
who  took  the  note  away  with  him.  The  makers  filed 
away  the  note,  and  kept  the  same  in  their  possession  for  fifteen 
months  thereafter,  when,  in  March,  1858,  this  note  was  found 
in  the  hands  of  the  makers,  as  paid  and  canceled,  was  deliver- 
ed by  Dunlap  to  Benson,  who,  without  the  knowledge  or  con- 
sent of  the  makers,  delivered  the  note  to  Haggerty. 

The  plaintiff's  proof  further  shows,  intermediate  the  time 
of  payment,  Nov.  26,  1856,  and  the  taking  of  said  note  from 
the  possession  of  Dunlap,  in  March,  1858,  Benson,  the  payee 
of  the  note,  who  had  received  the  payment  thereon,  had  fail- 
ed, also  Dunlap  and  Colburn,  who  were  the  principal  original 
debtors  on  said  note,  had  failed. 

W.  T.  Burgess,  and  A.  J.  Brown,  for  plaintiff  in  error. 

Hoyne,  Miller  <&  Lewi* ,  for  defendant  in  error. 
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Caton,  C.  J.  Dunlap  &  Co.  had  two  notes  of  the  samo 
tenor,  except  that  one  was  due  about  a  week  before  the  other, 
payable  at  the  bank  of  Benson  &  Co.  A  few  days  before  this 
note  fell  due,  and  a  day  or  two  after  the  other  matured,  Dun- 
lap  called  at  the  bank,  said  he  had  a  note  there  that  was 
due,  that  he  wanted  to  take  up,  and  gave  his  check  for  the 
amount  of  this  note,  and  took  it  up  and  carried  it  away  with 
him.  The  teller  of  the  bank  to  whom  he  paid  it  did  not 
notice  which  note  it  was,  but  took  out  the  first  note  he  came 
to  in  the  pocket  book.  After  Dunlap  &  Co.,  and  Benson  & 
Co.,  had  both  failed,  and  five  months  after  the  note  had  been 
taken  up,  the  assignee  of  Benson  &  Co.  called  on  Dunlap  and 
got  this  note  upon  which  the  indorsement  of  Benson  &  Co. 
had  been  stricken  out  by  the  teller  when  he  gave  it  to  Dun 
lap.  Benson,  or  the  assignee,  delivered  the  note  to  the  plain- 
tiff, who  was  in  fact  the  owner  of  the  note  while  it  was  in  Ben- 
son &  Co.'s  hands,  for  payment.  Benson  afterwards  again 
indorsed  it,  and  this  action  was  brought.  Brown,  who  was 
security  on  the  note,  insisted,  on  the  trial,  that  the  note  had 
been  paid  and  taken  up  by  Dunlap,  while  the  plaintiff  insist- 
ed that  the  payment  was  designed  to  be  made,  and  was  in  fact 
made  on  the  other  note.  The  defendant  asked  the  court  to 
give  this  instruction: 

"  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
paid  to  said  F.  H.  Benson  &  Co.,  on  the  26th  day  of  Novem- 
ber, 1856,  the  amount  due  on  the  note  in  question,  and  took 
up  said  note,  and  said  Benson  had  a  right  to  receive  the  money 
due  thereon  by  authority  from  the  legal  holder  of  the  same, 
and  the  defendants  had  no  notice  of  the  application  of 
the  money  paid  on  said  note,  other  than  the  full  pay-  [472] 
ment  of  the  note  taken  up,  for  several  months  after  the 
payment,  and  until  after  the  failure  of  said  Dunlap  &  Col- 
burn,  and  after  the  failure  of  said  Benson,  then  said  Benson 
has  no  right  to  alter  the  destination  of  the  money  paid  on 
said  note,  other  than  payment  to  the  legal  holder  of  said  note, 
and  not  in  payment  of  a  note  due  to  himself,  the  said  Benson, 
without  the  consent  of  all  the  defendants." 
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Which  the  court  refused  to  give  as  asked,  but  added  to  it 
as  follows:  "This  is  so,  unless  there  was  a  mutual  mistake 
in  regard  to  the  note,  and  the  wrong  note  delivered  up  and 
canceled." 

We  think  the  instruction  should  have  been  given  as  asked, 
and  that  the  qualification  was  wrong.  If  there  was  an  origi- 
nal mistake  in  the  application  of  the  check  to  the  payment 
of  this  note,  an  acquiescence  of  five  months  by  Benson  &  Co., 
who  had  a  right  to  receive  the  money  on  this  note,  amounted  to 
a  ratification  of  the  payment  upon  the  note  which  had  been 
given  up  to  Dunlap,  especially  as  to  Brown,  the  surety.  If 
this  note  was  given  up  to  Dunlap  by  mistake,  and  was  not  in 
fact  paid  at  maturity,  it  was  due  to  Brown,  the  surety,  that 
he  should  have  been  notified  of  that  fact  promptly,  that  he 
might  have  paid  it  at  once,  and  taken  steps  to  have  secured 
himself  from  Dunlap  &  Co.,  while  they  were  yet  solvent.  But 
instead  of  that,  he  is  suffered  to  remain  in  ignorance  of  the 
alleged  mistake,  and  with  the  strongest  possible  evidence  that 
the  note  had  been  paid,  for  five  months,  and  until  the  princi- 
pals in  the  note  had  failed,  and  then,  when  that  event  showed 
that  some  one  must  lose  the  amount  of  this  note,  for  the  first 
time  he  is  told  that  the  note  had  not  been  in  fact  paid,  but 
that  the  check  had  been  applied  to  it,  and  the  note  given  up, 
by  mistake.  Brown  was  not  guilty  of  any  mistake  or  laches, 
While  the  plaintiff,  or  his  agent,  was,  and  he  should  conse- 
quently bear  the  loss,  if  any.  The  judgment  must  be  revers- 
ed, and  the  cause  remanded. 

Judgment  reversed. 
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Martin  O.  Walker,  Appellant,  vs.  Walter  Laflin,  and  the 
Heirs  of  John  Frink,  deceased,  Appellees. 

Appeal  from  Cook  County  Court  of  Common  Pleas. 

1.  Courts  of  equity  have  power  to  make  an  equitable  partition  of  land, 

but  have  not  jurisdiction  to  try  controversies  about  the  title.  When 
controversies  about  title  arise,  the  court  should  suspend  proceedings 
in  partition,  until  the  parties  shall  have  litigated  their  titles  at  law. 

2.  A  court  of  equity  will  not  make  partition  of  lands  unless  their  title  is 

clear;  unless  the  title  is  purely  equitable. 
3.  The  want  of  objection  by  a  solicitor  of  one  of  the  parties  will  not    [473] 
authorize  a  partition  in  equity,  where  the  party  has,  by  his 
answer,  insisted  upon  his  paramount  adverse  title. 

The  facts  of  this  case  and  the  proceedings  in  the  court  be- 
low are  stated  in  the  opinion. 

Scates,  McAllister  <&  Jewett,  for  appellants. 
C.  Beckwith,  for  appellees. 

Breese,  J.  The  bill  filed,  originally,  by  Frink  against  Wal- 
ker and  Laflin,  was  for  partition  merely,  setting  forth  the 
title  of  complainant  and  the  titles  of  the  defendants.  Walker 
in  his  answer  denied  holding  in  common  with  complainant 
and  his  codefendant,  claiming  the  entire  premises  as  his  own 
in  fee  simple,  and  of  which  he  was  in  the  exclusive  possession. 
He  claimed  adversely  to  the  other  parties,  yet  the  court,  his 
counsel  not  objecting,  decreed  the  title  to  one-third  to  be  in 
complainant,  one-sixth  to  be  in  Laflin,  and  the  title  to  the  re- 
maining one-half  to  be  in  Walker.  Commissioners  were  ap- 
pointed, who  set  off  to  the  parties  their  respective  interests  by 
metes  and  bounds,  according  to  the  decree.  The  report  was 
approved  by  the  court  on  the  27th  of  March,  1856,  and  a  de- 
cree entered  that  each  party  be  vested  with  the  title  of  the 
premises  set  off  to  him  in  severalty,  free  and  discharged  from 
all  claim  and  interest  of  the  other  parties.  At  the  April  va- 
cation term  next  following  in  1856,  Walker  entered  his  motion 
to  open  this  decree,  and  for  leave  to  file  a  fourth  or  amended 
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answer  in  the  cause.  This  motion  was  founded  on  his  own 
affidavit  filed  at  the  time,  and  being  continued  until  July, 
1857,  he  filed  another  affidavit  in  support  of  the  motion,  and 
in  January,  1858,  the  affidavit  of  F.  H.  Winston,  an  attorney 
of  the  court,  also  in  support.  This  motion  was  denied.  At 
the  March  term,  1858,  of  the  court,  Frink  and  Laflin  filed  their 
petition,  setting  forth  the  proceedings  in  the  suit,  and  alleging 
that  they  had  executed  deeds  to  each  other  of  their  respective 
portions  of  the  premises  in  accordance  with  the  decree,  but  that 
Walker  refused  to  do  so,  and  held  possession  of  the  parcels  set 
off  to  them,  and  refused  to  surrender  the  possession.  The  pe- 
tition then  prays  that  an  order  might  be  made  directing  and 
requiring  Walker  to  execute  conveyances  to  Frink  and  Laflin 
respectively  of  the  parcels  of  the  premises  set  off  to  them  in 
severalty,  and  in  case  of  his  neglect,  that  such  deeds  might  be 
executed  by  a  master  in  chancery,  and  that  Walker  might  be 

required  to  surrender  to  Frink  and  Laflin  respectively 
[474]    the  possession  of  the  parcels  of  the  premises  set  off  to 

them  in  severalty.     No  leave  of  the  court  was  had,  for 
filing  this  petition. 

Walker  answered,  admitting  that  the  court  confirmed  the 
report  of  commissioners,  and  decreed  partition  in  severalty; 
says  that  repliant  filed  answer  to  said  bill  for  partition,  deny- 
ing all  title  in  common  with  said  Frink  and  Laflin,  or  either 
of  them,  and  claiming  the  right  and  title  in  fee,  to  be  in  him- 
self. Refers  to  the  several  affidavits  filed  therein,  on  a  motion 
to  set  aside  decrees,  as  to  the  nature  of  his  title,  and  prays  to 
make  them  part  of  this  answer;  that  the  petitioners  in  this 
petition  are  not  the  same  as  the  complainant  in  said  bill,  for 
partition,  and  submits  whether  in  law  said  petitioners  have 
any  right  to  join  in  a  petition  supplementary  to  former  bill, 
and  for  a  further  decree,  and  prays  leave  to  insist  by  way  of 
demurrer,  that  Laflin,  a  defendant  in  said  bill  for  partition, 
cannot  join  in  this  petition  for  a  further  decree;  prays  said 
petition  be  dismissed. 

That  in   case   the  court  entertains   the   petition,  repliant 
would  state  that  said  John  Frink  has  instituted  suit  in  eject- 
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ment  in  Cook  circuit  court,  against  repliant  and  Samuel  B. 
Walker,  to  try  title  to  said  premises,  which  action  is  still 
pending.  In  like  manner  Walter  Laflin  has  instituted  suit  in 
circuit  court  of  the  United  States  for  northern  district  of 
Illinois,  in  ejectment,  for  the  trial  of  title  of  said  premises, 
which  is  still  pending,  in  which  suits  repliant  intends  to  set 
up,  and  insists  upon  his  title  in  fee  to  the  whole  premises,  and 
he  believes  he  will  be  able  to  settle  the  title  in  said  two 
actions.  Repliant  therefore  prays  the  court  to  suspend  all 
further  action  upon  this  petition,  until  the  final  trial  of  said 
actions  at  law.  Repliant  would  show  that  a  decree  for,  and 
conveyance  made,  and  executed  under  it,  would  destroy  re- 
pliant's title  and  prevent  his  trial  of  his  rights  in  said  actions. 
Repliant  avers  that  this  court  has  no  jurisdiction  to  try  the 
question  of  contested  titles,  and  prays  that  the  further  order 
of  the  court  be  suspended  until  said  trial  and  determination 
of  said  suits  at  law. 

The  court  granted  the  prayer  of  the  petition,  and  entered 
the  following  decree: 

Ordered,  that  Martin  O.  Walker  make,  execute  and  deliver 
to  John  Frink  a  deed  in  fee  of  the  premises  adjudged  to  be 
the  premises  of  said  John  Frink  in  the  decree  rendered  by  the 
court,  on  the  2d  March,  1856,  and  that  said  Walker  make  and 
deliver  to  Walter  Laflin,  a  deed  in  fee  of  the  premises  adjudged 
to  said  Laflin,  in  the  decree  rendered  in  this  cause  on  the  2d 
March,  1856.  That  should  the  said  Walker  not  execute  said 
deeds,  either  by  or  before  the  18th  April,  1858,  that  then 
L.  C.  P.  Freer,  master  in  chancery,  execute  and  deliver 
the  same.  That  the  said  John  Frink  and  Walter 
Laflin,  make  and  declare  to  said  Walker,  on  or  before  [475] 
April  15, 1858,  a  deed  in  fee  simple  of  the  premises  ad- 
judged to  be  his,  in  said  decree  of  March  2,  1856. 

That  said  Walker  deliver  to  the  said  John  Frink  and  Walter 
Laflin,  respectively,  the  possession  of  said  premises,  respec- 
tively allotted  to  them  in  severalty,  in  and  by  the  said  decree 
so  made  as  aforesaid,  on  or  before  April  15,  1858,  and  in  case 
of  default,  that  the  said   petitioners  be  at  liberty  to  apply  to 
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this  court  for  the  further  process  thereof,  to  compel  obedience 
of  the  same. 

The  appellees  contend  that  this  appeal  does  not  bring  up 
the  decree  for  partition  under  the  original  bill,  yet  at  the  same 
time,  they  insist  that  the  partition  was  not  complete  until  the 
title  to  the  parcels  set  off  to  the  parties  in  severalty  was  vested 
in  them,  and  they  were  put  in  possession  of  their  several  par- 
cels, hence  the  necessity  for  the  petition,  and  for  the  ordei 
upon  it. 

It  will  be  seen  that  this  order  refers  to  the  original  decree 
in  the  cause,  and  as  it  is  admitted  that  the  original  decree  is 
imperfect  and  ineffectual  without  this  order,  it  must  be  taken 
to  be  the  crowning  and  final  order  in  the  cause  from  which 
an  appeal  will  lie.  It  is  the  final  order  in  the  case,  and  its 
execution  deprives  the  appellant  of  title  to  property  by  which 
he  would  be  materially  injured.  If  enforced,  the  appellant 
will  be  compelled  to  convey  to  each  of  the  appellees  a  title  to 
property  he  holds  adversely  to  them,  and  which  he  has  always 
insisted  upon  as  being  adverse  and  paramount.  Courts  of 
equity  have  undoubtedly  the  power  to  make  an  equitable  par- 
tition of  land,  but  they  have  no  jurisdiction  to  try  controver- 
sies about  the  title.  To  the  original  bill  Walker  set  up  his 
adverse  title,  and  his  exclusive  possession,  yet  the  court  pro- 
ceeded to  divest  him  of  his  title,  and  vest  it  in  others.  So 
also  to  the  petition  he  set  up  his  paramount  title,  and  disclosed 
the  facts  that  these  parties,  Frink  and  Laflin,  had  each  brought 
an  action  of  ejectment  against  him  for  their  respective  shares 
in  severalty,  and  joined  in  the  petition  for  mutual  conveyances, 
in  order  that  they  might  be  furnished  with  evidence  to  sup- 
port their  actions. 

We  think  when  this  state  of  case  was  disclosed,  the  court 
should  have  suspended  proceedings  until  the  titles  could  be 
litigated  at  law.  If  courts  of  equity,  without  power  or  juris- 
diction to  try  questions  of  title,  such  as  those  presented  in  this 
record,  can  proceed  not  only  to  make  an  equitable  partition, 
but  also  to  compel  a  conveyance  by  the  defendants  who  are  in 
possession,  claiming  the  land  adversely,  and  this  court  has  no 
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revisory  power  of  correction,  the  action  of  ejectment  may  be 
dispensed  with.     We  think  the  act  of  the  court  in  ordering 
conveyances  to  be  executed  in  pursuance  of  such  a  de- 
cree, and  surrendering  the  possession,  is  not  an  act  of    [476] 
discretion  merely,  but  its  propriety  and  justice  can  and 
should  be  examined  by  the  court. 

In  looking  into  the  title  set  up,  we  cannot  regard  it  as  a 
mere  pretense,  but  a  bona  fide  claim,  supported  by  such  evi- 
dence as  entitled  the  appellant  to  a  trial  of  it  at  law. 

It  is  stipulated  by  the  parties,  that  the  evidence  taken  in 
the  case  of  Laflin  v.  Casey  et  al.,  for  the  use  of  Jones,  decided 
at  this  term,  is  to  be  considered  in  this  case.  The  evidence 
in  that  case,  and  in  this,  in  regard  to  appellant's  title  to  that 
portion  of  the  premises  claimed  by  Frink,  is  of  a  character 
rendering  it  improper  to  pass  upon  it  definitely  in  a  court 
without  power  to  try  and  determine  it,  involving  as  it  does 
the  construction  of  two  deeds,  and  an  award  between  the 
parties. 

Upon  authority,  we  think  the  question  clear,  that  a  court 
of  equity  will  not  make  partition  of  land  unless  the  title  is 
clear,  but  leave  the  party  to  proceed  and  establish  his  title  at 
law,  unless  it  be  a  purely  equitable  title.  1  Story's  Eq.  Jur., 
sec.  563.  In  this  case  there  were  no  equities  Whatever  between 
the  parties.  The  titles  presented  were  legal  titles,  and  we 
think  it  is  going  too  far  to  adjudicate  upon  such,  merely  be- 
cause the  solicitors  of  one  of  the  parties  did  not  object,  when 
the  party  interested  had,  by  his  answer,  distinctly  insisted 
upon  his  adverse  and  paramount  title. 

By  the  final  order  appealed  from,  the  appellant  is  required 
to  furnish  evidence  by  the  execution  of  a  deed  to  property 
which  he  claims  to  hold  adversely,  and  by  a  title  paramount 
to  that  of  the  petitioners,  so  that  they  may  successfully  liti- 
gate the  title  at  law  against  himself.  We  do  not  think  this  is 
equitable  or  just,  and  the  court  should  have  refused  the  order 
for  conveyances,  and  suspended  all  proceedings  until  the  title 
had  been  tried  and  established  at  law. 

The  decree  is  reversed,  and  the  cause  remanded,  with  in- 
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structions  to  suspend  the  order  for  conveyances,  and  for  put- 
ting the  petitioners  in  possession,  until  the  title  to  the  prop- 
erty is  established  at  law. 
Decree  reversed. 


[477]    Lemuel  Perkins,  Appellant,  vs.  Edmund  O.  Freeman, 

Appellee. 

Appeal  from  Cook. 

A  brought  trover  against  B  for  goods  which  A  had  surreptitiously  taken 
from  B,  and  which  had  been,  by  cousent  of  A,  transferred  to  B  as 
his,  which  goods  were  afterwards  levied  upon  as  the  goods  of  A,  by 
his  direction.  Held,  that  A  could  only  recover  nominal  damages,  if 
anything,  against  B,  for  a  detention  of  such  goods,  and  that  the  pre- 
sumption is,  in  the  absence  of  proof  to  the  contrary,  that  the  goods 
either  went  to  satisfy  the  execution  or  were  returned  to  A. 

This  was  an  action  of  trover,  brought  by  Freeman  against 
Perkins  to  the  Cook  circuit  court. 

The  declaration  contains  one  count  only,  in  the  usual  form 
in  trover,  describing  a  quantity  of  millinery  goods  and  some 
few  articles  of  other  merchandise. 

The  defendant  Perkins  plead  not  guilty. 

The  case  was  tried  before  the  court  and  a  jury;  the  verdict 
was  for  plaintiff  below,  assessing  his  damages  at  three  hun- 
dred and  ninety-five  dollars. 

The  court,  at  the  request  of  the  plaintiff's  counsel,  instructed 
the  jury  as  follows: 

If  the  jury  believe,  from  the  evidence,  that  the  goods  in 
question  were  the  goods  of  the  plaintiff,  and  that  the  defend- 
ant took  the  goods  wrongfully  from  the  possession  of  said 
plaintiff,  then  the  law  is  for  the  plaintiff. 

Although  the  sheriff's  jury  awarded  the  goods  to  Perkins 

under  the  claim  of  property  therein,  such  award  or  verdict 

vested  no  legal  title  in  him  as  against  the  plaintiff,  but  simply 

operated  to  defeat  the  execution  creditors,  and  the  right  and 
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title  to  the  property  in  question  was  as  much  in  the  plaintiff 
Freeman,  legally  and  rightfully,  as  they  were  before  they  were 
seized  and  taken  in  execution.  If,  therefore,  the  jury  believe, 
from  the  evidence,  that  Freeman  was  the  real  owner  of  the 
goods  at  the  time  of  the  levy,  they  should  find  for  the  plaint- 
iff, notwithstanding  the  property  on  that  trial  was  found  to 
be  in  Perkins,  the  defendant. 

The  defendant's  counsel  thereupon  requested  the  said  court 
to  instruct  the  jury  as  follows: 

That  although  the  jury  believe,  from  the  evidence,  that  the 
plaintiff  demanded  the  goods  in  question  of  defendant,  and 
that  defendant  had  possession  of  the  same  at  the  time,  and 
that  the  plaintiff  was,  in  fact,  the  owner  of  said  goods,  and 
defendant  refused  to  deliver  the  saue  to  plaintiff;  but  plaintiff, 
before  the  commencement  of  this  suit,  repossessed 
himself  of  said  goods,  and  after  he  was  so  repossessed,  [478] 
the  same  went  into  the  possession  of  the  sheriff  of  Bu- 
reau county,  and  were  held  by  such  sheriff  until  after  the 
commencement  of  this  suit,  by  virtue  of  any  of  the  executions 
against  the  plaintiff,  given  in  evidence  or  otherwise,  then  in 
such  case  the  fact  that  plaintiff  repossessed  himself  of  such 
goods  should  be  considered  in  mitigation  of  damages,  and  the 
plaintiff  would  be  entitled  te  recover  only  such  damages  as 
he  is  shown  to  have  sustained  by  reason  of  the  detention  by 
defendant  of  said  goods,  from  the  time  defendant  so  refused  to 
deliver  them,  until  the  plaintiff  became  so  repossessed  of  said 
goods. 

"Which  instruction  the  court  refused  to  give. 

The  defendant  further  asked  the  court  to  instruct  the  jury 
as  follows: 

If  the  jury  believe,  from  the  evidence,  that  the  goods  in 
question  were  levied  upon  by  an  execution  in  favor  of  Har- 
mon, Aikin  and  Gale,  against  Freeman,  and  that  after  such 
levy  the  defendant  Perkins  put  in  acclaim  of  property  to 
said  goods,  and  that  before  the  trial  of  such  claim  of  property 
the  plaintiff  was  present  and  assisted  in  selecting  and  setting 
apart  certain  of  the  goods  so  levied  upon,  for  the  purpose  of 
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distinguishing  them  as  Perkins'  goods;  and  that  he  also,  on 
such  trial,  testified  before  the  jury,  in  substance,  that  the 
goods  so  put  in  question  were  the  property  of  Perkins,  and 
did  not  then  make  a  claim  to  them  as  his  property,  he  is  not 
warranted  afterwards,  as  between  him  and  Perkins,  in  claim- 
ing that  said  goods  were,  in  fact,  at  that  time,  the  property 
of  him,  said  Freeman. 

Which  instruction  the  court  then  and  there  refused  to  give 
as  asked,  but  gave  the  same  modified  as  follows : 

"  If  the  jury  believe,  from  the  evidence,  that  the  goods 
in  question  were  levied  upon  by  an  execution  in  favor  of 
Harmon,  Aikin  and  Gale,  against  Freeman,  and  that  after 
such  levy  the  defendant  Perkins  put  in  a  claim  of  property 
to  said  goods,  and  that  before  the  trial  on  such  claim  of  prop- 
erty the  plaintiff  was  present  and  assisted  in  selecting  and 
setting  apart  certain  of  the  goods  so  levied  upon  for  the  pur- 
pose of  distinguishing  them  as  Perkins'  goods,  and  that  he 
also,  on  such  trial,  testified  before  the  jury,  in  substance,  that 
the  goods  so  put  in  question  were  the  property  of  Perkins, 
and  did  not  then  make  a  claim  to  them  as  his  property,  then 
these  circumstances  tend  to  raise  a  strong  presumption  that 
the  goods  were,  in  fact,  at  that  time,  the  property  of  him,  said 
Perkins." 

The  defendant  filed  his  motion  to  set  aside  the  said  verdicl 
and  for  a  new  trial  in  said  cause,  which  motion  the  court 
overruled,  and  judgment  was  rendered  upon  the  verdict,  and 

appeal  prayed. 
[479]        The  defendant  assigns  for  error  the  following: 

The  court  erred  in  giving  the  said  several  instruc- 
tions on  behalf  of  the  said  plaintiff. 

The  court  erred  in  refusing  and  modifying  the  said  instruc- 
tions asked  in  behalf  of  the  defendant. 

The  court  erred  in  denying  the  motion  made  by  the  defend- 
ant, to  set  aside  the  verdict  aforesaid,  and  for  a  new  trial  in 
said  cause. 

The  court  erred  in  rendering  judgment  for  the  plaintifl 
below. 
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It  appeared  in  proof,  that  judgments  had  been  rendered  and 
executions  issued  against  Freeman,  whose  wife  was  carrying 
on  business  as  a  milliner;  an  execution  was  levied,  but  an  in- 
ventory of  the  goods  levied  upon  not  having  been  made,  Per- 
kins assisted  in  dividing  the  goods  and  leaving  the  poorer 
portion  of  them  for  the  sheriff.  Perkins  assisted  Freeman's 
wife  in  purchasing  other  goods  and  carrying  on  the  business, 
which  was  conducted  in  his  name.  A  second  execution  issu- 
ing, Perkins  demanded  a  trial  of  the  right  of  property,  which 
was  had,  and  the  jury  found  that  the  goods  claimed  belonged 
to  Perkins.  On  this  trial,  Freeman  and  his  wife  were  wit- 
nesses, and  they  stated  that  the  goods  claimed  by  Perkins  were 
rightfully  his.  Perkins  put  the  goods  in  boxes,  in  a  ware- 
house, whence  they  were  abstracted;  and  were  afterwards 
found  in  the  possession  of  Freeman,  by  virtue  of  a  search  war- 
rant, issued  at  the  instance  of  Perkins,  and  taken  to  the  county 
seat,  where  Freeman  directed  the  sheriff  to  levy  upon  them, 
which  he  did,  as  being  the  goods  of  Freeman. 

/Scates,  McAllister  <&  Jewett,  for  appellant. 

Waite  dc  Towne  and  E.  L.  Knott,  for  appellee. 

Walker,  J.  It  appears  from  the  evidence,  that  the  goods 
in  controversy  had  been  placed  in  appellant's  warehouse.  That 
they  were  afterwards  removed  without  his  knowledge  or  con- 
sent, and  were  found  on  the  premises  of  appellee,  concealed  in 
various  places,  evidently  with  the  design  of  preventing  appel- 
lant from  finding  them.  When  called  upon  by  the  officer  with 
a  search  warrant,  appellee  and  his  wife  denied  having  them,  or 
having  any  knowledge  of  where  they  could  be  found,  and 
charged  appellant  with  having  stolen  them.  Ater  they  were 
found,  the  goods  were  taken  by  the  officer  to  Princeton,  where 
appellee  requested  the  officer  to  seize  them  on  an  execution 
against  himself,  which  he  supposed  the  officer  had  in  his  hands 
for  collection.  The  evidence  further  shows,  that  the  sheriff 
did  seize  the  goods  under  the  execution  as  appellee's  property, 
and  the  record  fails  to  disclose  any  evidence  that  the 
levy  was  ever  released,  or  the  goods  restored  to  appel-    [480] 
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lant,  and  the  presumption  is,  that  they  were  sold  on  the 
execution,  or,  if  the  judgment  was  otherwise  satisfied,  that  ap- 
pellee regained  their  possession. 

In  the  face  of  such  evidence,  we  are  at  a  loss  to  understand 
the  grounds  of  this  recovery.  If  the  goods  were  given  up,  and 
a  levy  and  sale  were  made,  under  this  execution,  to  satisfy  ap- 
pellee's debt,  it  is  manifest,  that  every  principle  of  justice 
must  be  disregarded  to  again  give  him  pay  for  this  property. 
Having  had  them  applied  upon  the  execution,  and  failing  to 
show  that  they  afterwards  came  to  the  hands  of  appellant,  by 
no  possibility  can  appellee  recover  for  the  same  property. 
This  rendered  the  giving  of  appellant's  first  instruction  proper. 
By  it,  the  court  was  asked  to  inform  the  jury  that,  although 
appellee  might  be  the  owner  of  the  goods,  and  although  he 
may  have  demanded  them,  and  appellant  refused  to  deliver 
them,  and  that  appellee  afterwards  repossessed  himself  of 
them,  and  they  were  levied  upon  by  the  sheriff  and  held  by 
him  under  an  execution  against  appellee,  at  the  time  this  suit 
was  commenced,  still,  no  more  than  nominal  damages  could 
be  recovered.  Having  repossessed  himself  of  the  goods,  and 
having  appropriated  them  to  his  own  use  in  the  payment  of 
his  debts,  it  is  obvious  that  he  sustained  no  damage  beyond 
the  loss  occasioned  by  their  detention  after  the  demand  was 
made.  "We  know  of  no  method  of  rendering  this  proposition 
clearer  than  by  its  statement.  The  court  erred  in  refusing 
this  instruction,  and  the  verdict  is  palpably  against  the  evi- 
dence. The  judgment  of  the  court  below  must  be  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 
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Henry  A.   Mix  et  al.,  Appellants,  vs.  The  People,  etc., 

Appellees. 

Appeal  from  Ogle. 

It  is  error  to  pronounce  judgment  on  a  scire  facias  cm  a  recognizance, 
when  there  is  a  plea  unanswered,  averring  that  the  cognizor  was  dead 
at  the  time  he  should  have  been  produced. 

This  was  a  scire  facias  on  a  rocognizance  entered  into  by 
Daniel  J.  Groendyke  as  principal,  and  Henry  A.  Mix  and 
Albert  Woodcock  as  sureties,  conditioned  that  Groendyke 
should  appear  at  the  next  term  of  Ogle  circuit  court,  to  an- 
swer an  indictment  for  larceny. 

Scire  facias  further  sets  out,  that  said  Groendyke, 
at  the  June  term,  came  not,  but  made  default,  etc.,  and    [481] 
the  recognizance  was  forfeited,   etc.,   and   summoned 
Groendyke,  Mix  and  Woodcock  to  appear  and  show  cause  why 
execution  should  not  issue,  etc. 

Mix  and  Woodcock  pleaded,  first,  no  such  record  as  is  in  the 
scire  facias  alleged. 

2d.  !No  such  judgment  remaining  upon  the  records  of  Ogle 
county  as  is  in  said  scire  facias  alleged. 

3d.  That  they  were  always  ready  and  willing  to  surrender 
the  body  of  Groendyke,  etc.,  but  there  was  and  is  no  in- 
dictment, etc.,  on  which  to  surrender  him. 

4th.  That  Groendyke  is  dead  and  cannot  be  surrendered.  *■ 

5th.  That  there  is  no  indictment,  etc.,  against  Groendyke. 

6th.  That  no  indictment  was  ever  returned  into  the  Ogle 
circuit  court  against  Groendyke. 

Replication  to  1st  plea:  That  there  is  a  record  of  the  said 
recognizance  in  said  scire  facias  mentioned.  Other  pleas  un- 
answered. 

The  jury  found  the  issues  for  the  plaintiff. 

Motions  for  a  new  trial  and  in   arrest  of   judgment,   were 

overruled  by  the  court,  and   the   following   judgment   was 

entered:  "It  is  therefore  ordered  and  adjudged  by  the  court, 

that  the  said  people  have  execution  against  the  said  Daniel 
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Groendyke,  heretofore  defaulted  herein,  for  the  sum  of  five 
hundred  dollars,  the  penalty  in  said  recognizance,  and  against 
the  said  Henry  A.  Mix,  for  the  sum  of  two  hundred  and  fifty 
dollars,  and  against  the  said  Albert  Woodcock,  for  the  like 
sum  of  two  hundred  and  fifty  dollars,  the  penalty  in  said  re- 
cognizance mentioned,  according  to  the  form  and  effect  of 
their  said  recognizance,  and  for  their  costs  in  this  behalf  ex- 
pended." 

Appeal  to  supreme  court,  by  Mix  and  Woodcock. 

Errors  assigned:  The  court  erred  in  proceeding  to  try  the 
cause  with  the  pleas  unanswered;  in  overruling  the  motion  in 
arrest  of  judgment;  in  overruling  the  motion  for  a  new  trial; 
and  in  rendering  judgment  aforesaid  in  manner  and  form 
aforesaid. 

Glover,  Cook  <&  Campbell,  for  appellants. 

D.  P.  Jones,  State's  Attorney,  for  the  People. 

Caton,  C.  J".     Six  pleas  were  filed  to  this  scire  facias,  but 
one  of  which  seems  to  have  been  noticed.     This  was  the  first, 
to  which  a  replication  was  filed.     Whatever  may  be  said  of  the 
other  pleas  unanswered,  the  fourth  plea  filed  by  the  surety  was 
undoubtedly  a  good  plea.     It  averred  that  the  prisoner  was 
dead  at  the  time  the  cognizor  was  required  to  produce 
[482]    him.     It  was  undoubtedly  error  to  proceed  to  trial  and 
judgment  while  this  plea  remained  unanswered.     The 
judgment  must  be  reversed,  and  the  cause  remanded. 
Judgment  reversed. 
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The  First  Methodist  Episcopal  Church  of  Chicago,  and 
the  Trustees  thereof,  Appellants,  vs.  The  City  of  Chi- 
cago, Appellee. 

Appeal  from  the  Superior  Court  of  Chicago. 

1.  A  part  of  a  building  erected  as  a  church,  which  is  rented  for  other  than 

religious  purposes,  is  taxable,  notwithstanding  the  rents  are  to  be  ap- 
plied, after  payment  of  a  mortgage,  to  provide  other  places  of  wor- 
ship. 

2.  The  intent  of  the  law  exempting  buildings  from  taxation  which  are 

erected  for  religious  worship  is,  that  such  buildings  shall  be  used  for 
sacred  and  not  for  secular  purposes. 

3.  The  part  of  a  building  used  exclusively  for  religious  purposes  may  be 

exempt  from  taxation,  and  the  part  not  so  used  may  be  taxed. 

At  the  February  term,  eighteen  hundred  and  sixty-one,  of 
the  superior  court,  the  said  city  of  Chicago  being  plaintiff, 
The  First  Methodist  Episcopal  Church  of  Chicago  and  the 
trustees  thereof,  by  Samuel  K.  Dow  and  Melville  W.  Fuller, 
their  attorneys,  filed  their  objections  to  the  entry  of  a  judg- 
ment for  taxes  against  the  property  and  improvements  of  the 
said  church  on  lot  four,  block  fifty-seven,  original  town  of 
Chicago,  described  in  the  warrant  for  general  and  special  pur- 
poses, assessed  for  the  year  1860,  and  the  court,  after  hearing 
said  objections,  arguments  of  counsel  and  being  fully  advised 
in  the  matter,  overruled  the  said  objections,  and  ordered  that 
the  assessment  of  taxes  against  said  lot  be  affirmed,  and  that 
judgment  be  entered  against  the  aforesaid  lot  four,  block 
fifty-seven,  original  town  of  Chicago,  upon  which  taxes  have 
been  paid  as  described  in  the  said  collector's  report,  in  the 
name  of  the  city  of  Chicago,  plaintiff,  for  the  sum  annexed 
to  the  said  lot,  being  the  amount  of  taxes,  and  also  for  costs 
thereon.  And  that  the  said  lot  four,  block  fifty-seven,  or  so 
much  thereof  as  shall  be  deemed  sufficient  of  the  same  to  sat- 
isfy the  amount  of  taxes  and  costs  annexed  thereto,  be  sold 
as  the  law  directs. 

The  objections  to  the  rendition  of  judgment  were: 
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1.  Because  the  property  in  question  is  exempt  from  taxa- 
tion. 

2.  Because  said  property  is  holden  under  and  by  virtue  of 

the  provisions  of  a  certain  act  passed  by  general  assem- 
[483]    bly  of  the  state  of  Illinois,  to  wit,  an  act  entitled  "An 

act  to  change  the  name  of  the  Methodist  Episcopal 
Church  in  the  town  of  Chicago,  Cook  county,  Illinois,  and  for 
other  purposes,"  approved  February  14, 1857,  and  is  governed 
by  said  statutes,  and  under  the  laws  of  the  said  state  of  Illinois  in 
relation  to  revenue  and  taxation,  and  the  charter  and  ordin- 
ances of  said  city  of  Chicago  in  relation  to  taxes,  is  exempt 
from  taxation. 

3.  Because  said  property  is  devoted  exclusively  to  public 
worship,  and  is  not  leased  or  otherwise  used  with  a  view  of 
profit,  and  is  therefore  by  law  exempt. 

4.  Because  the  property  in  question  is  real  estate,  and  the 
building  is  used  exclusively  for  public  worship,  and  the  ground 
attached  to  said  building  is  only  what  is  necessary  for  the 
proper  occupancy,  use  and  enjoyment  of  said  building,  and  is 
not  leased  or  otherwise  used  with  a  view  to  profit. 

5.  Because  the  building  on  said  lot  was  erected  for  public 
worship,  and  said  lot  does  not  exceed  ten  acres. 

6.  Because  said  property  consists  in  a  building  erected  for 
the  use  of  a  religious  institution,  and  the  land  whereon  said 
building  is  situate,  which  said  land  does  not  exceed  ten  acres. 

7.  Because  said  "First  Methodist  Episcopal  Church  of  Chi- 
cago," under  the  before  enumerated  acts,  is  a  "religious  insti- 
tution "  in  the  intent  and  meaning  of  those  acts,  and  all  stat- 
utes of  this  state,  and  the  parts  of  the  charter  and  ordinances 
of  said  city  using  that  term,  and  the  property  in  question  con 
sists  in  a  building  erected  for  the  use  of  said  First  Methodist 
Episcopal  Church  of  Chicago,  so  being  such  "  religious  insti- 
tution" as  aforesaid,  and  the  land  whereon  the  same  is  situ- 
ated, which  does  not  exceed  ten  acres,  and  the  personal  prop- 
erty belonging  to  said  institution  and  connected  with  and  set 
apart  for  the  use  thereof. 

8.  Because  the  said  First  Methodist  Episcopal  Church  of 
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Chicago,  as  organized  and  in  operation  under  the  act  of  1857 
aforesaid,  is  an  institution  of  purely  public  charity,  and  as 
such  the  said  property  is  exempt  from  taxation. 

It  was  agreed  and  admitted  by  the  parties,  that  the  said 
First  Methodist  Episcopal  Church  of  Chicago  is  an  incorpor- 
ated religious  body,  under  the  general  incorporation  law,  hav- 
ing a  board  of  trustees,  with  president,  secretary  and  treasurer 
thereof,  and  is  located  in  Chicago.  That  on  the  14th  day  of 
February,  1857,  there  was  passed  and  approved,  an  act  of  the 
legislature,  entitled  "  An  act  to  change  the  name  of  the  Meth- 
odist Episcopal  Church  of  Chicago,  and  for  other  purposes," 
which  said  church  was  the  same  now  party  hereto,  which  said 
act  of  February  14,  1857,  was  offered  by  said  church  in  evi- 
dence, and  received  without  objection,  and  is  as  follows: 

"  An  Act  to  change  the  name  of  the  Methodist  Episcopal  Church,     [484] 
of  Chicago,  Cook  county,  and  for  other  purposes. 

"  Section  1.  Be  it  enacted  by  the  people  of  the  state  of 
Illinois,  represented  in  the  general  assembly,  That  the  name 
of  that  religious  society,  incorporated  on  the  20th  of  Novem- 
ber, A.  D.  eighteen  hundred  and  thirty-five,  under  the  provis- 
ions of  '  An  act  entitled  an  act  concerning  religious  societies,' 
approved  on  the  5th  day  of  February,  A.  D.  eighteen  hundred 
and  thirty-five,  by  the  name  of  the  'Methodist  Episcopal 
Church,  in  the  town  of  Chicago,  Cook  county,  Illinois,'  be  and 
is  hereby  changed  to,  and  shall  hereafter  be  known  as  the 
'  First  Methodist  Episcopal  Church  of  Chicago,'  and  in  and  by 
such  name  shall  have  and  exercise  all  the  powers  conferred  on 
such  corporations,  organized  under  the  'third  division  of  the 
twenty-fifth  chapter '  of  the  Revised  Statutes,  and  the  present 
trustees  of  said  corporation,  first  above  mentioned,  shall  be  and 
are  hereby  constituted  trustees  of  said  '  First  Methodist  Epis- 
copal Church  of  Chicago,'  until  their  successors  are  elected,  in 
pursuance  of  said  '  third  division '  of  said  chapter  of  the  Re- 
vised Statutes,  and  said  trustees  of  said  last  named  corpora- 
tion, and  their  successors,  shall  hold  and  possess  in  fee,  all  the 
property,  real  and  personal,  donated  to,  and  held,  and  belong- 
ing to  said  corporation  first  above  named. 
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"  Section  2.  Said  '  First  Methodist  Episcopal  Church,  of 
Chicago,'  shall  have  power  to  convey  said  property  in  fee  by 
deed  or  mortgage,  in  security  for  money  loaned  or  to  be  loan- 
ed thereon,  for  the  erection  on  such  real  property  of  a  place 
of  worship,  or  such  other  improvements  as  may  be  desired. 
But  after  the  erection  of  such  place  of  worship,  or  improve- 
ments, if  any  surplus  remain,  the  same,  and  any  rents  which 
may  accrue  from  said  property,  shall  first  be  apportioned  for 
the  payment  of  such  loan,  and  extinguishment  of 'such  mort- 
gage ;  and  any  remainder,  to  the  purchase  of  a  lot  or  lots  in 
said  city  of  Chicago,  and  the  erection  of  a  place  or  places  of 
worship,  to  be  under  the  control  of  the  Methodist  Episcopal 
Church,  and  for  no  other  purpose  whatever." 

In  pursuance  of  said  act  of  1857,  the  trustees  borrowed 
money  upon  and  to  erect  a  church  building  on  the  north  130 
feet  of  the  said  lot  at  the  southeast  corner  of  Clark  and  "Wash- 
ington streets.  The  church  owned  the  said  portion  of  said  lot 
prior  to  and  at  the  time  of  passage  of  the  act  of  1857,  and  oc- 
cupied said  portion  of  said  lot  exclusively  with  a  church  edifice 
thereon,  exclusively  used  for  public  worship.  The  old  edifice 
was  taken  down,  and  the  present  one,  in  pursuance  of  said  act 
of  1857,  and  with  the  loan  raised  thereunder,  erected  in  its 
stead.  It  consists  of  four  stories  and  a  basement.  At 
[485]  the  time  of  the  assessment  of  the  taxes  claimed  since 
and  still,  the  first  story  is  divided  into  many  rooms  or 
apartments,  occupied  and  used  for  stores,  banking  offices,  etc., 
leased  and  rented  to  various  parties.  That  the  second  story  is 
divided  into  a  number  of  apartments  which  are  used  for  law 
md  doctors'  offices,  and  other  business  purposes,  and  rented 
out.  That  the  main  body  of  the  third  and  fourth  stories  is 
one  large  room  of  the  height  of  both  stories,  fitted  up  and 
exclusively  used  for  religious  purposes  of  said  church,  and 
there  are  also  other  rooms  on  the  same  third  and  fourth  floor, 
used  for  church  purposes.  The  basement  of  said  building, 
with  stairways  from  the  street  thereto,  is  used  for  business 
purposes,  and  rented  out,  and  for  water  closets.  That  all  the 
leased  portions  of  the  building  yield  a  rent  and  income  to  be 
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and  which  is  exclusively  applied  in  accordance  with. the  act  of 
1857.  That  as  yet  the  rents  have  only  been  sufficient  to  pay 
the  interest  upon  the  loan  made  under  said  act.  Said  rents 
are  not  used  for  the  support  of  the  pastor  of  the  church,  or 
for  any  purposes  other  than  as  aforesaid.  No  compensation 
is  received  by  or  paid  to  the  officers  of  the  church  for  any  bu- 
siness connected  with  the  church,  done  by  them,  or  connected 
with  the  building  aforesaid,  but  their  services  of  every  kind 
are  entirely  gratuitous,  and  which  said  services  include  the 
renting  of  said  building,  making  out  the  leases,  collecting  the 
rents,  etc.,  all  of  which  are  rendered  gratuitously. 

The  assessors  of  the  taxes  for  the  year  1859  made  and  de- 
scribed their  assessment  on  said  property,  as  follows: 

List  of  Taxable  Real  Estate, 
In  original  town  of  Chicago,  South  Division,  assessed  for  the  year  1859. 


OWNBBS'  NAMB. 

Pabt  op  Lot  ob  Land. 

+5 
O 

o 
o 

n 

Valu- 
ation. 

Dollars 

« so" 

O-IS   OS 

oOOPh 

Lamp 

Tax. 

2  mills. 

Dollars 

Total 
Tax. 

Dollars 

Methodist  Church 

N.130  ft.  improvement  same 

4 

57 

15,000 

195  00 

30  00 

225  00 

At  the  February  term,  1860,  of  the  superior  court  of  Chi- 
cago, said  court  refused  a  judgment  against  said  property 
when  applied  for  by  the  city,  on  the  general  tax  warrant,  of 
which  above  is  an  extract,  for  taxes  of  year  1859.  The 
church  then  filed  objections  against  the  rendering  of  judg- 
ment against  said  property,  and  the  court  sustained  said  ob- 
jection. 

The  assessors  of  taxes  for  1860,  assessed  and  described  the 
property,  and  also  for  uncollected  tax  of  the  prior  year,  as 
herein  as  follows: 
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[486]  List  of  Taxable  Real  Estate, 

In  original  town  of  Chicago,  South  Division,  assessed  for  the  year  1860. 


* 

Owners'  Name. 

Part  of  Lot  or 
Land. 

a 
o 

3 

Valu- 
ation. 

Dollars 

02O 

Lamp 
Tax. 

Dolls. 

Total 
Tax. 

Dolls. 

When 
Paid. 

Boon  &  Larmon . . 

S.50  feet 

4 

4 

4 

5 

57 

57 

57 
57 

9,000 

15,000 

15,000 
18,500 

81  00 
135  00 

18  00 
30  00 

99  00 
165  00 

Dec.  13 

Methodist  Church 

That  part  of  improve- 
ments on  the  north 
130  ft.  of  lot,  being 
that  part  of  build- 
ing, of  first  two  sto- 
ries above  the  base- 
ment story  thereof, 
except  the  right  of 
way    through     the 
same  to  the  church 
above 

Methodist  Church 

Tax  of  last  year  not 
collected    on     the 
above  at  the  same 

225  00 

137  00 

James  Larmon  . . 

N.  100  feet 

112  50 

25  00 

Dec.  25 

And  it  was  agreed,  that  said  foregoing  sheet  is  a  fac  simile 
of  a  leaf  of  the  general  tax  warrant,  on  which  judgment  was 
claimed,  and  was  sufficient  for  the  purposes  of  this  suit,  with- 
out the  production  of  the  general  warrant  itself,  and  is  to  be 
taken  as  part  of  evidence  in  the  case. 

And  it  was  admitted  that  the  following  is  and  was  before 
said  assessments,  one  of  the  ordinances  of  the  city  of  Chi- 
cago duly  published  and  in  force:  "Any  real  or  personal 
estate  which  shall  be  omitted  in  the  assessment  of  any  year 
or  years  shall,  when  discovered  by  the  assessor,  be  noted  in 
the  roll,  and  shall  be  assessed  with  the  arrearages  of  taxes 
and  interest  thereon  at  six  per  cent,  from  the  time  it  should 
have  been  paid." 

And  it  was  admitted  without  objection  upon  the  trial,  that 
the  following  is  and  was  before  the  said  assessment,  one  of 
the  ordinances  of  the  city  of  Chicago,  duly  published  and  in 
force:  "The  following  real  and  personal  estate  within  the 
city,  shall  be  exempt  from  assessment  and  taxation.  *  *  * 
5.  Buildings  erected  for  religious  worship,  and  the  pews  and 
furniture  within  the  same,  and  the  lands  whereon  situate,  not 
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-exceeding  ten  acres.  *  *  *  7.  Buildings  erected  for  the 
use  of  any  literary,  religious,  benevolent,  charitable  or  scien- 
tific institution,  and  the  land  whereon  situated,  not  exceeding 
ten  acres.  Also,  the  personal  property  belonging  to  any  such 
institution,  or  connected  with  or  set  apart  for  the  use  thereof. 
If  any  real  estate  exempt  hereby  shall  be  entered  in  the  roll, 
it  shall  be  the  duty  of  the  assessor  to  make  opposite  thereto 
in  the  proper  line,  'exempt  from  taxation,'  and  any  tax 
which  shall  be  assessed  or  levied  upon  any  such  property 
shall  be  void." 

S.  K.  Dow  and  M.  W.  Fuller,  for  appellants.  [487] 

T.  L.  King,  for  appellee. 

Caton,  C.  J.  We  entertain  no  doubt  that  this  judgment 
should  be  affirmed.  We  cannot  perceive  the  nice  distinction 
presented  by  the  counsel  of  the  plaintiff  in  error  between  this 
case  and  those  which  have  been  referred  to,  as  decided  in  other 
states  upon  this  question.  They  say,  because  the  law  requires 
them  to  apply  the  rents  and  profits  received  for  the  use  of 
this  building,  first,  to  pay  the  mortgage  upon  the  premises, 
and  then  to  provide  other  places  of  worship  in  Chicago,  it  is 
therefore  devoted  to  religious  uses.  This,  they  say,  is  not  ap- 
propriating the  building  to  a  pecuniary  profit,  but  exclusively 
to  religious  purposes.  The  same  might  be  said  of  a  manufac- 
turing establishment,  the  proceeds  of  which  were  devoted  to 
the  same  object.  This  building  is  rented  for  a  profit.  The 
money  derived  from  it  is  money  to  the  members  of  the  so- 
ciety, inasmuch  as  it  relieves  them  to  that  extent,  of  the  obli- 
gation which  they  are  under  to  pay  off  this  mortgage.  If 
they  are  not  individually  bound  by  the  municipal  law  to 
raise  money  to  pay  this  mortgage,  and  provide  other  places  of 
worship  for  the  destitute,  to  the  extent  of  their  ability,  it  is 
sincerely  to  be  hoped  that  they  feel  the  pressure  of  a  law  of  no 
less  binding  force  upon  their  consciences  to  do  so,  and  we  hope 
and  believe  that  no  one  of  this  society  would  rebel  against  the 
q  lickening  influences  of  this  law  of  their  religion.     This  rev- 
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enue,  then,  is  in  fact  and  in  truth,  so  much  profit  to  this  soci- 
ety, and  even  to  its  members,  as  by  it  they  are  pecuniarily  re- 
lieved to  that  extent.  This  is  the  law:  "Fourth.  Every 
building  erected  for  religious  worship,  the  pews  and  furniture 
within  the  same,  and  the  land  whereon  such  building  is  situ- 
ated, not  exceeding  ten  acres;  also  every  burial  ground,  etc., 
'provided  such  personal  or  real  property  shall  not  be  exempt 
from  taxation  longer  than  the  same  is  used.  Fifth.  Every 
building  erected  for  the  use  of  any  literary,  religious,  benevo- 
lent, charitable,  or  scientific  institution,  and  the  tract  of  land  on 
which  the  same  is  situated,  not  exceeding  ten  acres;  also,  the 
personal  property  belonging  to  any  such  institution,  and  con- 
nected with  and  set  apart  for  the  use  thereof."  The  meaning  of 
this  law  is,  as  applied  to  religious  buildings  and  furniture,  that 
they  must  be  used  directly  for  sacred  and  not  for  secular  pur- 
poses. It  is  not  enough  that  the  profits  or  income  of  the  sec- 
ular uses  are  to  be  applied  to  sacred  purposes.  When  money 
is  made  by  the  use  of  the  building,  that  is  profit,  no  matter 
to  what  purpose  that  money  is  applied.     But  it  is  objected 

that  if  any  portion  of  the  building  is  subject  to  taxa- 
[488]    tion,  then  the  whole  is,  and  hence  the  court  erred  in 

exempting  that  portion  which  is  exclusively  devoted  to 
religious  purposes.  It  does  not  lie  in  the  mouth  of  the  church 
to  raise  the  objection,  which  is  to  her  advantage.  She  must 
not  complain  of  that  which  is  for  her  benefit.  But  if  we 
could  listen  to  this  complaint,  we  do  not  think  it  well  found- 
ed. There  is  no  more  difficulty  in  recognizing  the  different 
parts  of  a  building  for  valuation  and  taxation,  than  there  is 
for  use.  The  Tuilleries  of  Paris,  though  but  one  building  of 
great  extent,  no  doubt  is  devoted  to  various  purposes.  There 
is  the  royal  residence,  and  there  too  are  the  royal  stables;  there 
reside  the  ministers  of  state,  and  there  are  their  offices.  So  is 
it  an  arsenal,  and  in  it  are  quartered  forty  thousand  troops, 
and  thece  are  but  a  portion  of  its  uses.  Is  it  not  practicable 
to  value  one  portion  of  a  building,  and  tax  that  portion,  and 
not  the  balance?  We  are  unable  to  appreciate  any  difficulty 
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in  this,  nor  are  we  advised  that  practically  there  has  been  any 
in  this  case.     The  judgment  must  be  affirmed. 
Judgment  affirmed. 


Erdix  F.  Currier,  Appellant,  vs.  Hezekiah  Ford,  Appellee. 
Appeal  from  Kane. 

1.  Where  property  is  with  a  person  who  has  advanced  money  upon  it,  and 

which  he  is  to  keep  in  his  own  right  until  he  shall  be  reimbursed,  he 
may  replevy  it  from  an  attaching  creditor ;  and  unless  it  is  made  to 
appear  that  the  attaching  party  was  really  a  creditor,  he  cannot  com- 
plain  that  it  was  a  design  to  protect  the  property  for  the  debtor. 

2.  The  rights  of  the  parties  must  depend  upon  the  facts  existing  at  the 

time  the  writ  issued. 

3.  The  writ  of  attachment  does  not  of  itself  show  that  the  defendant  in  it 

was  a  debtor  of  the  plaintiff.  It  only  shows  that  the  officer  who 
made  the  attachment  acted  in  behalf  of  an  assumed  creditor. 

This  was  an  action  of  replevin,  brought  by  the  appellee 
against  the  appellant  in  the  Kane  circuit  court,  for  wrongfully 
taking  and  detaining  one  span  of  horses.  The  defendant 
plead,  1st,  non  cepit;  2d,  property  in  defendant;  3d,  property 
in  one  Loren  Heath ;  4th,  an  avowry,  setting  out  the  fact  that 
he,  as  one  of  the  depnty  sheriffs  of  Kane  county,  took  said 
property  by  virtue  of  a  writ  of  attachment  issued  out  of  the 
Kane  circnit  court,  on  the  12th  day  of  March,  1860,  wherein 
Lawrence  Kennedy  was  plaintiff,  and  Loren  Heath  defendant, 
which  writ  of  attachment  he  executed  by  attaching  the  said 
property. 

The  plaintiff  in  the  replevin  suit,  as  to  the  second  [489] 
plea,  filed  his  replication,  traversing  it  as  to  the  horses 
being  the  property  of  the  defendant,  etc.;  same  as  to  the 
third  plea;  and  as  to  the  fourth,  replies  doubly:  First,  that 
the  property  was  not  the  property  of  Heath ;  Secondly,  that  said 
Currier  was  not,  as  alleged  in  said  plea,  a  deputy  sheriff. 

The  case  was  tried  at  the  November  term  of  said  court  for 
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1860,  before  I.  G.  Wilson,  Judge,  and  a  jury,  and  resulted  in 
a  verdict  in  favor  of  the  plaintiff  in  replevin.  Appellant 
moved  for  a  new  trial,  which  was  overruled. 

The  appellant,  to  maintain  the  issue  on  the  trial,  proved  by 
one  Alonzo  L.  Zovell,  that  he  resides  at  Courtland,  De  Kail) 
county;  that  on  the  1st  of  March,  he  was  the  owner  of  the 
horses  in  question;  that  Loren  Heath  came  to  him  to  purchase 
them ;  that  Heath  purchased  them  —  was  to  pay  $275  for  the 
horses  and  a  set  of  double  harness.  Heath  paid  him  $35,  and 
said:  "I  want  you  to  go  to  Lodi  with  me."  I  said  to  him, 
"  Hezekiah  Ford  is  here;  may  be  you  can  get  the  money  of 
him."  He  said,  "Where  is  Ford?"  I  said  to  him,  "he  is  in 
town."  He  said,  "  Don't  tell  Ford  that  I  have  paid  you  any- 
thing on  the  price."  Soon  after  came  in  with  Ford,  and 
pointed  to  the  harness,  and  said  he,  "that  is  the  harness." 
Ford  then  said,  "$240  is  the  sum  you  want;"  I  replied, 
"yes."  Ford  handed  over  the  $240.  Then  Heath  said  to  me: 
"  Now,  Lovell,  I  want  you  to  understand  this,  when  I  pay 
Ford  $240  I  am  to  have  the  horses."  Then  we  went  to  the 
door.  Some  man  called  Ford,  and  he  stopped.  I  went  to  the 
barn  with  Heath.  I  led.  out  one  of  the  horses  and  gave  it  to 
Heath,  and  brought  the  other  one  around  and  gave  it  to  Ford. 
Next  day,  sent  the  harness  to  Lodi,  to  Ford ;  shipped  the  har- 
ness to  Ford  because  they,  Ford  and  Heath,  so  directed. 
(Lodi  is  about  five  miles  from  Courtland.)  Can't  say,  posi- 
tively, but  think  it  was  Ford  who  gave  me  directions  to  do  so. 
Ford  was  to  have  the  horses  until  he  was  paid  the  $240. 

A  witness  testified  that  he  lived  at  Lodi  on  the  1st  of  March, 
1860;  was  in  the  employ  of  Ford;  was  at  work  around  Ford's 
store  part  of  the  time,  and  teaming  some,  about  the  middle  of 
March.  Identity  of  property  was  admitted  by  defendant. 
The  horses  were  kept  in  barn;  saw  the  horses  the  day  they 
were  brought  home;  they  were  opposite  Ford's  store;  from 
that  time  I  had  charge  of  them  for  Ford.  I  worked  them  on 
Ford's  farm,  harrowing  and  putting  in  grain.  The  defendant 
admitted  the  taking  of  the  horses  in  question. 

A  witness  for  the  appellant  stated  that  he  knew  the  horses 
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that  Heath  started  for  California  with  the  Lovell  horses  from 
his  house,  about  seven  o'clock  on  Sunday  evening. 
Stated  on  cross-examination,  that  Ford  brought  up  the  [490] 
horses  on  Saturday  evening  to  my  house.  Heath  paid 
him  $240.  Heath  left  on  the  next  Sunday  evening.  There 
seemed  to  be  some  misunderstanding  about  a  note;  one 
claimed  that  it  was  paid,  and  the  other  that  it  was  not  paid. 
I  saw  Heath  paying  two  hundred  dollars,  or  over.  After  they 
got  through,  fhey  went  down  to  the  stable  and  Ford  turned 
out  the  horses.  At  the  time  of  the  conversation  about  the 
note,  Heath  was  much  excited,  claiming  that  it  was  or  had 
been  paid.  Don't  know  where  Heath  got  the  money  to  pay 
for  the  horses;  when  he  paid  the  money  he  said:  "There, 
Ford,  is  the  money  for  your  horses." 

Appellant  neglected  to  prove  the  fact,  or  offer  any  evidence 
whatever  on  the  trial  of  the  case,  to  show  that  the  plaintiff  in 
the  attachment  suit  (Kennedy)  was  a  creditor  of  Heath's,  or 
that  judgment  had  been  obtained  on  it  in  favor  of  the  plaintiff, 
or  that  it  was  still  pending. 

~No  objection  was  taken  at  the  trial,  by  the  appellant,  to  any 
evidence  that  was  offered. 

The  plaintiff  asked  the  court  to  give  the  following  instruc- 
tion, which  was  done: 

A  sale  or  a  pledge  of  personal  property  may  be  valid  as  be- 
tween the  parties,  although  void  as  against  creditors,  and 
hence,  if  the  jury  in  the  present  case  believe,  from  the  evi- 
dence, that  Ford,  the  plaintiff,  advanced  $240  towards  the  pur- 
chase of  the  horses  in  question,  and  took  the  horses  in  pledge 
to  secure  the  repayment  of  the  two  hundred  and  forty  dollars, 
such  a  pledge  would  vest  a  special  property  in  Ford.  And  if 
the  jury  further  believe  that  the  defendant  took  the  property 
on  the  writ  of  attachment,  the  plaintiff  is  entitled  to  recover; 
the  defendant  not  having  offered  any  proof  that  the  plaintiff 
in  the  attachment  was  a  creditor  of  Heath,  is  not  in  a  position 
to  attach  the  pledge  as  being  void  as  against  the  creditors  of 
Heath. 
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The  court,  of  its  own  motion,  gave  the  jury  the  following 
instruction : 

The  declaration  of  Heath  as  to  his  ownership  of  the  prop- 
erty in  question,  not  made  in  the  presence  or  hearing  of  Ford, 
the  plaintiff,  cannot  affect  Ford,  unless  the  jury  believe,  from 
the  evidence,  that  at  the  time  of  making  such  declarations, 
Heath  was  in  possession  and  exercising  acts  of  ownership  over 
the  property  by  the  permission  of  Ford. 

To  the  giving  of  which  said  instructions  the  defendant  ex- 
cepted. 

The  defendant  asked  the  court  to  give  the  following  instruc- 
tions, which  were  given: 

If  the  jury  believe,  from  the  evidence,  that  Lawrence  Ken- 
nedy had  sued  out  of  the  Kane  circuit  court,  in  the 
[491]  month  of  March,  1860,  a  writ  of  attachment  against 
Loren  Heath,  and  said  writ  was  placed  in  the  hands  of 
Erdix  T.  Currier,  a  deputy  sheriff  of  this  county,  and  that 
said  Currier,  by  virtue  of  said  writ,  levied  upon  and  took  posses- 
sion of  said  horses,  they  being  at  the  time  of  said  seizure  in 
the  possession  of  said  Heath,  and  owned  by  him,  then  the  jury 
will  find  the  issues  in  favor  of  the  defendant. 

If  the  jury  believe,  from  the  evidence,  that  the  horses  in 
question  were  bought  by  Heath,  and  paid  for  either  by  him 
or  his  money,  and  that  Heath  took  and  continued  in  possession 
of  them,  and  whilst  so  in  possession  they  were  taken  up  on, 
and  by  virtue  of  the  attachment  writ,  named  in  the  fourth 
plea  herein,  which  is  the  same  taking  complained  of  in  this 
cause,  then  the  jury  must  find  for  the  defendant. 

The  defendant  asked  the  court  to  give  the  jury,  as  the  law 
in  the  case,  the  following  instructions,  which  were  refused: 

If  the  jury  believe,  from  the  evidence,  that  the  horses  in 
question  were  levied  upon  and  taken,  as  in  the  fourth  plea 
alleged,  and  that  Heath  was  about  to  start  for  California,  and 
that  he  purchased  the  horses  in  question  from  Lovell,  and  paid 
said  Lovell  a  portion  of  the  purchase  money,  and  at  the  time 
of  said  partial  payment  exhibited  to  said  Lovell  money  suffi- 
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cient  to  have  paid  the  entire  contract  price  of  said  horses,  but 
left  the  office  of  said  Lovell,  and  procured  Hezekiah  Ford,  the 
plaintiff,  to  come  to  the  office  of  said  Lovell  and  pay  the  bal- 
ance of  said  purchase  money,  which  was  the  money  of  said 
Heath,  and  that  Ford  and  Heath  took  the  horses  away  with 
them,  saying,  that  Ford  should  hold  possession  of  said  horses 
until  Heath  paid  Ford,  and  that  afterwards,  before  and  at  the 
time  of  the  levy  in  the  attachment  suit  mentioned  in  the  plea 
herein,  Heath  had  possession  of  said  horses,  and  whilst  so  in 
his  possession  the  defendant  herein  took  said  horses  upon  and 
by  virtue  of  said  attachment  writ,  which  is  the  same  taking 
complained  of  in  this  case,  then  the  jury  must  find  for  the  de- 
fendant. 

If  the  jury  believe,  from  the  evidence,  that  Heath  purchas- 
ed the  horses  in  question  from  Lovell,  and  paid  a  portion  of 
the  purchase  money,  and  then  procured  Ford  to  pay  the  bal- 
ance of  the  purchase  with  the  money  of  him,  Heath,  and  this 
was  a  contrivance  of  Heath  and  Ford  in  order  to  keep  said 
horses  from  being  levied  upon  by  the  creditors  of  Heath,  he 
being  the  owner  of  said  horses,  this  is  in  law  a  fraud,  and  the 
jury  should  find  for  the  defendant. 

That  possession  of  the  property  in  question  must  accompany 
the  ownership,  that  being  one  of  the  strongest  evidences  of 
title,  for  if  the  jury  believe,  from  the  evidence,  that  Heath 
was  the  purchaser  of  the  horses  in  question,  and  that 
Ford  advanced  a  portion  of  the  purchase  money,  and  [492] 
was  to  hold  possession  of  the  horses  as  his  security  for 
said  advanced  money,  and  yet  permitted  Heath  to  be  and  re- 
main in  possession  of  said  horses,  and  whilst  so  possessed  of 
them,  the  defendant  Carrier,  being  a  deputy  sheriff,  and  hav- 
ing in  his  possession,  as  such,  said  writ  of  attachment  in  the 
fourth  plea  herein  named,  and  that  in  virtue  of  said  writ,  he 
seized  and  took  said  horses,  which  is  the  taking  complained  of 
in  this  case,  then  the  law  says  said  horses  were  liable  to  be  so 
taken  by  said  officer,  and  the  jury  must  find  for  the  defendant. 

That  if  the  jury  believe,  from  the  evidence,  that  Heath  was 
the  owner  of  the  horses  in  question,  and  that  Ford  claimed  a 
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lien  upon  them,  and  that  Currier,  being  deputy  sheriff,  and 
having  in  his  possession  the  attachment  writ  named  in  the 
pleadings,  to  execute,  and  that  he  took  the  horses  in  question 
upon  and  by  virtue  thereof,  as  Heath's,  and  from  Heath's 
possession,  which  is  the  same  taking  complained  of  in  this 
case,  then  the  law  says  said  taking  was  lawful,  and  that  Ford's 
claim  to  said  property  amounts  to  nothing  in  this  case,  and 
the  jury  must  find  for  the  defendant. 

If  the  jury  believe,  from  the  evidence,  that  Heath,  on  the 
day  of  the  purchase,  took  said  horses  in  question  to  the  stable 
of  Hawley,  in  Lodi,  where  Heath  and  Ford  resided,  and  pro- 
cured Hawley  to  keep  said  horses  three  nights  and  two  days, 
and  that  Heath  then  removed  said  horses  to  another  stable  in 
said  village  of  Lodi,  and  there  watered  and  fed  and  otherwise 
cared  for  said  horses,  and  so  continued  until  the  levy  and  tak- 
ing complained  of  in  this  case,  this  is  in  law  and  fact  an  actual 
possession  on  the  part  of  Heath,  and  the  jury  must  find  in 
this  case  for  the  defendant. 

Whilst  it  is  true  that  fraud  will  not  be  presumed,  but  must 
be  proven  by  those  alleging  it,  yet  the  jury  have  a  right,  in 
determining  the  question  of  ownership  in  this  case,  to  take 
into  consideration  the  manner  of  the  purchase  of  the  horses  in 
question,  as  shown  by  the  evidence;  also  the  mode  of  pay- 
ment as  shown  by  the  evidence,  and  the  facts,  if  such  exist  by 
the  evidence,  that  Heath  was  about  to  depart  permanently 
from  the  state,  and  that  Heath  was,  as  in  writ  of  attachment 
shown,  indebted  to  Kennedy;  that  Heath  was  possessed  of 
the  money  wherewith  to  have  paid  for  said  horses  at  the  time 
of  said  purchase;  that  Heath  afterwards  did  start  for  Cali- 
fornia in  the  night-time  with  said  horses.  Finally,  the  jury 
have  the  right  to  consider  fully  every  fact  and  circumstance, 
as  shown  by  the  evidence,  on  the  alleged  question  of  owner- 
ship in  this  case;  and  if,  from  said  evidence,  the  jury  believe 
that  Heath  and  Ford  were  contriving  to  keep  said 
[493]  property  away  from  the  creditors  of  Heath,  the  same 
in  fact  belonging  to  Heath,  this  in  law  is  fraud,  and 
the  jury  should  find  for  the  defendant. 
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Errors  assigned: 

The  court  erred  in  admitting  improper  evidence  to  go  to 
the  jury. 

The  court  erred  in  refusing  to  allow  the  defendant  to  give 
competent  and  proper  evidence  to  the  jury. 

The  court  erred  in  overruling  the  defendant's  motion  for  a 
new  trial. 

The  court  erred  in  giving  the  instructions  asked  for  on  the 
part  of  the  plaintiff,  as  the  law  of  the  case. 

The  court  erred  in  refusing  to  give  to  the  jury  the  defend- 
ant's instructions  asked  for  as  the  law  of  the  case. 

A.  M.  Herrington,  for  plaintiff  in  error. 

Caton,  C.  J.  "When  we  first  considered  this  case  in  con- 
ference, and  determined  to  reverse  the  judgment,  we  were 
laboring  under  a  misapprehension  as  to  the  chronological 
order  in  which  the  events  stated  in  the  record  occurred.  We 
then  understood  that  Heath  had  paid  to  Ford  the  two  hundred 
and  forty  dollars,  and  taken  possession  of  the  horses  and  taken 
them  away  before  the  levy  of  the  attachment  upon  them  by 
Currier.  If  that  were  so,  then  it  was  no  business  of  Ford 
whether  Currier  had  a  right  to  take  them  or  not.  But  upon 
a  more  careful  examination  of  the  record,  we  are  satisfied  that 
we  were  mistaken  in  this.  The  order  in  which  the  events  oc- 
curred, although  there  is  much  obscurity  about  some  of  the 
dates,  we  are  satisfied  was  this:  First,  the  purchase  of  the 
horses  by  Heath  about  the  first  of  March,  at  which  time  Ford, 
at  the  request  of  Heath,*  paid  to  Lovell  two  hundred  and  forty 
dollars  of  the  purchase  money,  upon  the  agreement  that  he 
should  take  and  hold  the  horses  till  that  amount  was  paid  him 
by  Heath,  when  he  (Heath)  should  take  and  hold  the  horses  in 
his  own  right.  As  the  case  stood,  it  was  a  matter  of  no  mo- 
ment whether  this  was  a  fraudulent  maneuver  between  Heath 
and  Ford,  for  the  purpose  of  protecting  the  property  from 
Heath's  creditors  or  not,  for  this  record  does  not  show  that 
Kennedy,  at  whose  suit  the  attachment  was  issued,  was  such 
creditor,  and,  until  that  was  shown,  the  officer  executing  the 
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attachment  could  not  attack  the  hona  fides  of  the  arrangement 
between  Heath  and  Ford.  The  only  real  question  then  was, 
Did  Ford  in  fact  take  possession  of  the  horses  and  hold  that 
possession  till  they  were  taken  by  the  deputy  sheriff  ?  Upon 
this  point  the  evidence  is  somewhat  conflicting,  but  we  agree 
with  the  jury  that  the  weight  of  evidence  is  sufficient  to  show 
the  possession  and  control  by  Ford.  The  next  event 
[494]  was  the  levy  of  the  attachment,  then  the  replevy  of  the 
horses  under  the  writ  issued  in  this  cause;  and  the 
rights  of  the  parties  must  be  determined  as  they  existed  at 
that  time,  and  it  was  after  this  that  Heath  redeemed  the 
horses  by  the  payment  of  the  two  hundred  and  forty  dollars 
to  Ford,  and  took  possession  of  them  and  started  for  Cali- 
fornia. 

The  instructions  which  were  refused  were  none  of  them 
proper,  for  they  did  not  require  Currier  to  show  that  he  was 
acting  for  a  creditor  of  Heath,  and  that,  as  we  have  before 
seen,  was  indispensable  before  he  could  question  the  good 
faith  of  the  transaction  between  Heath  and  Ford.  The  writ 
of  attachment  was  not  sufficient  of  itself  to  show  that  Heath 
was  a  debtor  of  Kennedy,  the  plaintiff  in  the  attachment. 
That  only  showed  that  Currier  acted  in  behalf  of  one  who 
claimed  to  be  a  creditor  of  Heath.  But  we  have  repeatedly 
decided  this  was  not  enough. 

None  of  the  exceptions  taken  to  the  rulings  of  the  court 
upon  the  admissibility  of  evidence  were  well  taken.  The 
judgment  must  be  affirmed. 

Judgment  affirmed. 
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John  D.  Easter,  impleaded  with  Chas.  G.  Scott,  Plaintiff  in 
Error,  vs.  Ira  Minard,  Defendant  in  Error. 

Error  to  Kane. 

1.  If  fraud  and  circumvention  are  used  to  procure  the  execution  of  a  note, 

and  the  payee  is  informed  of  it,  it  is  void.    It  is  otherwise  in  refer- 
ence  to  fraud  in  the  consideration  of  the  note. 

2.  If  it  appears  that  a  suit  on  a  note  is  brought  in  the  name  of  a  person 

who  is  not  the  beneficial  holder,  the  same  defense  can  be  made  as  if 
the  suit  were  in  the  name  of  the  payee. 

This  suit  was  commenced  by  defendant  in  error  against  the 
plaintiff  in  error,  in  assumpsit,  upon  a  promissory  note  signed 
by  the  plaintiff  in  error  and  Charles  G.  Scott,  and  tried  at  the 
May  term,  A.  D.  1860,  of  the  Kane  circuit  court,  I.  G.  Wil- 
son, Judge,  presiding,  and  a  jury.  The  note  was  joint  and 
several.  The  plaintiff  in  error  joined  with  Scott,  and  filed  a 
plea  of  the  general  issue,  and  John  D.  Easter  filed  his  two 
separate  special  pleas,  in  which  he  set  up  that  the  execution 
of  said  note  was  obtained  from  him  by  fraud  and  circumven- 
tion. To  the  first  special  plea  the  defendants  in  error  joined 
issue,  and  filed  a  general  demurrer  to  the  second  special  plea. 
The  plaintiff  in  error  joined  issue  on  said  demurrer, 
and  gave  judgment  against  said  second  special  plea,  by  [495] 
which  said  plea  plaintiff  in  error  elected  to  stand. 

There  was  judgment  for  Minard  in  the  circuit  court. 

G.  B.  Wells,  for  plaintiff  in  error. 
W.  D.  Barry,  for  defendant  in  error. 

Walker,  J.  The  third  plea  filed  by  the  appellant  avers, 
that  the  note  sued  upon  was  obtained  of  him  by  fraud  and 
circumvention.  That  both  the  payee  and  the  principal,  to  in- 
duce him  to  execute  it  as  security,  falsely,  fraudulently  and 
collusively  agreed  and  promised,  that  one  Parks  should  exe- 
cute the  note  as  cosecurity,  and  that  unless  he  should  execute 
the  note,  it  should  not  be  delivered  to,  or  received  by  the  pay- 
€e,  and  that  relying  upon  the  agreement,  he  executed  it  aa 
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such  security,  but  that  in  fraud  of  the  agreement  the  note  was 
delivered  to,  and  received  by  the  payee,  although  Parks  did  not 
execute  it.  To  this  plea  a  demurrer  was  interposed,  which  was 
sustained  by  the  court,  and  appellant  abided  by  his  plea,  and 
assigns  the  judgment  of  the  court  as  error. 

This  then,  presents  the  question,  whether  these  facts  show 
that  fraud  and  circumvention  were  used  in  obtaining  the  mak- 
ing or  execution  of  the  note.  Representations  affecting  the 
consideration  of  a  note  have  uniformly  been  held  not  to  be 
the  fraud  contemplated  by  this  provision  of  the  statute,  but  that 
it  must  relate  to  procuring  the  execution  of  the  note  itself.  It 
has  been  said  that  if  a  person  represents  a  note  to  contain  a  par- 
ticular sum,  when  in  truth  the  sum  is  much  larger,  and  there- 
by procures  its  execution,  such  would  be  a  case  contemplated 
by  the  statute,  and  the  note  would  be  void.  Woods  v.  Hynes, 
1  Scam.,  103;  Mulford  v.  Shepard,  id.,  583.  The  false  and 
fraudulent  representations  in  this  case  related  alone  to  the  pro- 
curement of  the  execution  of  the  note,  and  not  to  the  consid- 
eration. The  plea  avers  that  the  payee  participated  in  the 
fraud,  and  intended  to  reap  its  benefits,  and  we  think  brings 
this  defense  fully  within  the  statute,  and  that  the  plea  was 
good,  and  that  the  demurrer  should  have  been  overruled. 

It  was  urged  on  the  argument  that  the  decision  of  the  case 
of  Young  v.  Ward,  21  111,  223,  is  decisive  in  this  case.  In 
that  case  the  payee  of  the  note  did  not  participate  in  the 
fraud,  nor  had  she  any  notice  that  the  representations  had 
been  made  to  the  surety.  And  the  statute  obviously  intend- 
ed to  render  the  note  void,  only  where  the  payee  commits, 
procures  or  has  knowledge  of  the  fraud,  before  he  receives  the 
instrument.  Where  the  payee  is  free  from  all  fraud  or  par- 
ticipation in  procuring  the  execution  of  the  instrument, 
[496]  he  cannot  be  held  responsible  for  the  wrong  inflicted, 
but  it  is  otherwise  when  he  is  by  any  means  a  party  to 
it.     It  then  follows  that  that  case  is  not  an  authority  in  this. 

It  is  urged  that  the  plaintiff's  second  instruction  was  er- 
roneous because  it  told  the  jury  that  if  they  believed,  from 
the  evidence,  that  appellant  had  not  been  injured,  or  his  lia- 
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oility  extended  by  the  false  representations  of  the  payee,  they 
should  find  for  him.  This  entire  defense  proceeds  upon  the 
ground  that  appellant  was  only  a  surety,  and  unless  he  occu- 
pied that  relation  to  the  note,  it  was  unavailing.  Ferson  tes- 
tified that  he  held  a  note  against  the  makers  of  this,  for  the 
same  amount,  and  that  the  money  for  which  this  note  was 
given  was  paid  to  him  in  its  satisfaction.  "Now  if  appellant 
jointly  owed  the  money  to  Ferson,  and  was  not  a  security  to 
Scott  on  that  note,  then  he  would  clearly  be  a  principal  in 
this  note,  and  this  defense  would  be  inadmissible.  On  this 
question  the  evidence  was  conflicting,  and  it  was  proper  to 
leave  that  question  to  the  jury.  This  instruction  may  have 
been  indefinite,  in  not  sufficiently  pointing  to  the  question  of 
whether  appellant  executed  this  note  as  principal  or  as  a 
surety. 

It  appears  from  appellee's  answer  to  the  bill  of  discovery, 
that  he  only  held  the  note  as  collateral  security  to  a  debt  of 
his  against  the  payee,  and  that  it  had  been  fully  paid  and 
satisfied.  This,  then,  leaves  the  case  in  all  respects  to  be  tried 
precisely  as  if  the  suit  had  been  instituted  by  the  payee.  The 
suit  is  for  his  benefit,  and  as  appellee  is  not  the  beneficial 
holder,  the  same  defense  may  be  made  as  if  the  suit  were  in 
the  name  of  the  payee.  So  that  in  any  point  of  view  in  which 
the  case  may  be  considered,  there  can,  as  we  thiuk,  be  no 
doubt  that  this  defense  was  properly  admissible. 

The  judgment  of  the  court  below  must  be  reversed,  and  the 
cause  remanded. 

Judgment  reversed. 
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Harvey    B.  Hurd,  Appellant,  vs.  Charles  G.  Lill  et  al., 

Appellees. 

Appeal  from  the  Superior  Court  of  Chicago. 

>  A  Judge,  who  take  a  case  under  advisement,  cannot  recall  the  witnesses 
before  him  and  examine  them  in  the  absence  of  counsel.  Notice  of 
an  intention  to  recall  the  witnesses  should  be  given,  so  that  the  party 
may  be  present  and  cross-examine  if  he  chooses. 

[497]  This  was  an  action  to  recover  from  appellant  a  bill 
of  goods,  which  it  was  claimed  had  been  sold  to  his 
brother  in  pnrsnance  of  his  authority.  The  general  issue  was 
pleaded.  The  court  fonnd  against  appellant,  and  gave  judg- 
ment for  $180.43.  The  judge  to  whom  the  case  was  submit- 
ted, the  attorney  for  the  plaintiff  only  being  present,  allowed 
the  plaintiff,  without  notice  to  the  defendant,  to  recall  two 
witnesses  who  had  been  examined  some  months  prior,  and  re- 
examine them  as  to  the  fact  of  the  authority  given  by  plaint- 
iff, to  make  purchases  in  his  name,  and  other  facts. 

H.  B.  Hurd,  pro  se. 

Asay  <&  Bracken,  for  appellees. 

Caton,  C.  J.  The  cause  was  by  the  agreement  of  the  parties 
submitted  to  the  judge  for  trial,  in  place  of  a  jury,  and  was 
accordingly  tried  and  submitted  to  him,  and  he  took  it  under 
advisement.  At  a  subsequent  day,  in  the  absence  of  and  with- 
out notice  to  the  defendant  or  his  counsel,  he  recalled  some  of 
the  witnesses  before  him,  probably  to  refresh  his  memory  as 
to  what  they  had  testified  on  the  trial.  This  we  think  was 
error.  If  he  deemed  it  necessary  to  enable  him  to  decide  the 
case  satisfactorily,  to  call  the  former  witnesses  or  others,  he 
should  have  caused  a  reasonable  notice  to  have  been  served  on 
the  party,  that  he  might  be  present  at  the  new  hearing  and 
cross-examine  the  witnesses.  The  judgment  is  reversed,  and 
the  cause  remanded. 

Judgment  reversed. 
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Benjamin  L.  T.  Bourland,  Plaintiff  in  Error,  vs.  William 
Sickles  et  al.,  Defendants  in  Error. 

Error  to  Peoria, 

1.  A  party  amending  a  pleading  should  indicate  the  precise  part  of  it 

amended  and  the  place  of  its  application,  and  not  leave  to  the  court 
to  decide  where  the  amendment  should  or  should  not  be  inserted. 

2.  A  party  suing  upon  a  mutual  and  dependent  covenant  for  a  breach 

of  it,  must  aver  an  offer  to  perform,  or  his  declaration  will  be  obnox- 
ious to  a  demurrer. 

On  the  30th  of  September,  A.  D.  1852,  the  plaintiff  con- 
tracted to  sell  the  defendants  the  northeast  quarter  of  section 
twenty-nine  (29)  in  township  twelve  (12)  north,  range  eight 
east,  in  Marshall  county,  Illinois,  and  to  make  a  quit- 
claim deed  for  the  same,  upon  the  payment  of  the  sum  [498] 
of  two  hundred  dollars,  as  follows:  fifty  dollars  on 
January  1,  1853,  and  fifty  dollars  on  the  1st  day  of  January, 
A.  D.  1854,  1855  and  1856,  with  interest.  The  contract  con- 
tained the  condition  relating  to  the  execution  of  the  deed, 
copied  into  the  opinion  of  the  court. 

On  the  13th  day  of  March,  1858,  and  "before  the  commence- 
ment of  the  suit,  the  plaintiff  tendered  the  defendants  a  deed 
for  the  land  of  the  character,  and  containing  the  covenants  in 
the  contract  mentioned,  and  demanded  the  purchase  money 
and  interest  due  by  the  terms  of  the  contract.  Defendants  re- 
fused to  accept  the  deed  or  pay  the  money. 

The  declaration  sets  out  the  contract,  and  avers  the  tender  of 
the  deed,  and  demand  of  the  money  as  before  stated. 

The  defendants  demurred  to  the  declaration;  the  court  sus- 
tained the  demurrer,  and  the  plaintiff  abiding  by  the  decision 
of  the  court  on  the  demurrer,  judgment  was  rendered  for  the 
defendants. 

The  only  error  assigned  is,  the  decision  of  the  court  on  the 
demurrer  to  the  declaration. 

N.  H.  Purple,  for  plaintiff  in  error. 

M.  Weed,  for  defendants  in  error. 
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Walker,  J.  This  was  an  action  of  debt  on  an  agreement 
for  the  sale  of  land,  instituted  bj  plaintiff  against  defendants 
in  error.  A  demurrer  was  interposed  and  sustained,  to  the  de- 
claration as  it  was  originally  filed.  Leave  to  amend  was  ob- 
tained, which  was  made  on  a  separate  piece  of  paper,  in  no 
way  indicating  the  place  in  the  original  declaration,  at  which 
it  was  designed  that  the  amendment  should  be  inserted.  The 
defendants  filed  a  demurrer,  which  was  likewise  sustained,  and 
the  plaintiff  abided  by  his  declaration,  and  the  court  thereupon 
rendered  judgment  for  costs  against  plaintiff,  to  reverse  which 
he  prosecutes  this  writ  of  error. 

If  the  declaration,  as  it  was  at  first  filed,  was  obnoxious  to  a 
demurrer,  and  if  the  paper  subsequently  filed  as  an  amendment 
cannot  be  considered  as  such,  the  demurrer  was  properly  sus- 
tained. By  the  ancient  rules  it  was  material  that  every  pleading 
should  have  a  formal  commencement  and  conclusion  and  con- 
tain an  averment  of  time  and  place  to  every  traversable  fact,  and 
be  certain  and  single,  but  by  statute  these  requisites  have  be- 
come mere  form,  and  can  only  be  reached  by  special  demurrer. 
If  this  amendment  were  inserted  in  some  portions  of  the  declar- 
ation, it  would  not  be  certain,  but  would  on  the  contrary, 
tend  to  obscurity  and  confusion,  and  would  render  it 
[499]  manifestly  obnoxious  to  a  special  demurrer.  And  one 
of  the  rules  requires  that  each  pleading  must  be  taken 
most  strongly  against  the  pleader.  If  tested  by  this  rule,  the 
amendment  cannot  aid  the  original.  The  party  must  present 
his  case,  and  not  leave  it  to  the  court  to  put  his  pleadings  to- 
gether, or  determine  where  his  amendments  should  or  should 
not  be  inserted.  The  plaintiff  should,  by  letters,  figures  or 
characters,  of  some  description,  have  indicated  the  precise 
place  where  it  was  designed  to  be  inserted.  This  he  failed  to 
do,  and  for  that  reason  it  could  not  be  considered  as  part  of 
the  declaration. 

The  question  is-  then  presented,  whether  the  declaration,  as 

it  was  originally  filed,  was  good.     The  agreement  upon  which 

suit  was  instituted  bound  the  plaintiff  as  follows,  viz. :   "  And 

the  said  party  of  the  first  part,  further  covenants  and  agrees 
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with  the  said  party  of  the  second  part,  that  upon  the  faithful 
performance  by  the  party  of  the  second  part  of  their  under- 
taking in  this  behalf,  and  of  the  payment  of  principal  and 
interest  of  the  sum  above  mentioned,  in  the  manner  specified, 
he,  the  said  party  of  the  first  part,  shall  and  will,  without  de- 
lay, well  and  faithfully  execute,  acknowledge,  and  deliver  in 
person  or  by  attorney  duly  authorized,  to  the  party  of  the  sec- 
ond part,  their  heirs  or  assigns,  a  deed  of  conveyance  of  all 
their  right,  title  and  interest  of  the  party  of  the  first  part,  of, 
in  and  to  the  above  described  premises,  with  their  appurten- 
ances, with  covenants  of  warranty  against  any  act  or  thing 
done  or  suffered  by  the  party  of  the  first  part."  If  this  cove- 
nant was  independent,  and  did  not  require  the  plaintiff  to 
perform,  or  offer  to  perform,  his  part  of  the  agreement,  after 
the  expiration  of  the  time  agreed  upon  for  performance,  before 
he  could  place  the  defendants  in  default,  then  the  declaration 
was  sufficient,  and  the  demurrer  was  improperly  sustained. 

The  agreement  was  for  the  payment  of  the  purchase  money 
by  installments,  the  last  of  which  was  to  be  made  on  the  first 
day  of  January,  1856.  By  this  contract  it  is  manifest,  that 
the  parties  intended  the  last  payment,  and  the  deed  should 
have  been  made  at  the  same  time,  and  on  the  day  the  last  pay- 
ment fell  due.  And  if  so,  these  acts  were  mutual  and  depend- 
ent. And  when  the  time  arrived,  neither  party  could  require 
the  other  to  proceed  until  he  performed,  or  offered  to  perform, 
his  part  of  the  contract,  nor  was  either  party  in  default  so  as 
to  release  the  other  from  his  part  of  the  agreement,  until  a 
tender  was  made.  After  the  time  had  arrived  for  the  payment 
of  the  last  installment,  and  the  execution  of  the  deed,  defend- 
ants could  not  maintain  an  action  for  a  breach  of  the  agree- 
ment, until  they  had  tendered  all  the  money  which  was  due 
under  the  contract,  and  demanded  a  deed,  nor  could  the 
plaintiff  recover  the  balance  of  the  purchase  money,  [500] 
then  remaining  unpaid,  until  he  had  first  tendered  a 
deed,  of  the  character  described  in  the  agreement,  and  de- 
manded payment.  This  declaration  fails  to  aver  a  tender,  but 
only  avers  a  readiness  and  willingness  to  tender  a  deed  at  all 
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times.  For  the  want  of  such  an  averment,  the  declaration 
was  substantially  defective,  and  the  demurrer  was  properly 
sustained.  The  judgment  of  the  court  below  must,  therefore, 
be  affirmed. 

Judgment  affirmed. 


Oscar  F.  Beckwith,  Plaintiff  in  Error,  vs.  The  People,  etc., 
Defendants  in  Error. 

Error  to  Lee. 

A  party  indicted  for  an  assault  with  an  intent  to  commit  murder  may  be 
convicted  of  an  assault  with  a  deadly  weapon  with  intent  to  inflict  a 
a  bodily  injury,  the  jury  finding  that  the  circumstances  of  the  assault 
showed  an  abandoned  and  malignant  heart. 

At  the  November  term  of  the  Lee  circuit  court,  A.  D.  1860, 
before  Eustace,  Judge,  an  indictment  was  found  against  the 
plaintiff  in  error,  for  an  assault  with  intent  to  commit  murder, 
as  follows: 

"The  grand  jurors,  chosen,  selected  and  sworn,  in  and  for 
the  county  of  Lee,  in  the  name  and  by  the  authority  of  the 
people  of  the  state  of  Illinois,  upon  their  oaths  present,  that 
Oscar  F.  Beckwith,  late  of  the  county  of  Lee,  on  the  tenth  day 
of  October,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  sixty,  at  and  within  the  county  of  Lee,  aforesaid,  un- 
lawfully, willfully,  feloniously  and  of  his  malice  aforethought, 
did  then  and  there  make  an  assault  in  and  upon  one  Emily 
Ann  Bennett  (wife  of  David  H.  Bennett),  in  the  peace  of  the 
said  people  then  and  there  being,  with  a  certain  axe,  made  of 
iron,  steel  and  wood,  and  with  a  certain  butcher  knife,  made 
of  iron,  steel  and  wood,  which  he,  the  said  Oscar  F.  Beckwith, 
in  his  hand,  then  and  there,  had  and  held,  with  intent,  her, 
the  said  Emily  Ann  Bennet,  with  the  axe  and  butcher  knife, 
aforesaid,  then  and  there  feloniously,  willfully  and  of  his  malice 
aforethought,  then  and  there  to  kill  and  murder;  contrary  to 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
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against  the  peace  and  dignity  of  the  same  people  and  state  of 
Illinois. 

"  And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  further  present,  that  Oscar  F.  Beckwith,  late  of  the  county 
of  Lee,  on  the  tenth  day  of  October,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty,  at  and  [501] 
within  the  county  of  Lee,  aforesaid,  unlawfully,  will- 
fully and  feloniously,  and  of  his  malice  aforethought,  did  then 
and  there  make  an  assault,  in  and  upon  one  Emily  Ann  Ben- 
nett, in  the  peace  of  the  people  of  the  state  of  Illinois  then 
and  there  being,  with  a  certain  axe,  made  of  iron,  steel  and 
wood,  which  he,  the  said  Oscar  F.  Beckwith,  in  his  hand,  then 
and  there,  had  and  held,  with  intent,  her,  the  said  Emily  Ann 
Bennett,  with  the  axe  aforesaid,  then  and  there  feloniously, 
willfully,  and  of  his  malice  aforethought,  then  and  there  to 
kill  and  murder;  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  same  people  of  the  state  of  Illinois. 

"  And  the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid^ 
do  further  present,  that  Oscar  F.  Beckwith,  late  of  the  county 
of  Lee,  on  the  tenth  day  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty,  at  and  within  the 
county  of  Lee,  aforesaid,  unlawfully,  willfully,  feloniously  and 
of  his  malice  aforethought,  did  then  and  there  make  an  assault 
upon  one  Emily  Ann  Bennett,  in  the  peace  of  the  said  people 
then  and  there  being,  with  a  certain  butcher  knife,  made  of 
iron,  wood  and  steel,  which  he,  the  said  Oscar  F.  Beckwith, 
then  and  there  had  and  held,  with  intent,  her,  the  said  Emily 
Ann  Bennett,  with  the  knife  aforesaid,  then  and  there  feloni- 
ously, willfully  and  of  his  malice  aforethought,  then  and  there 
to  kill  and  murder ;  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dignity  of 
the  same  people  of  the  state  of  Illinois. 

"  And  afterwards,  to  wit,  on  the  eleventh  day  of  December, 
aforesaid,  as  yet  one  of  the  regular  days  of  said  November 
term,  the  following  proceedings  were  had  in  this  behalf,  as 
appears  to  us  of  record,  that  is  to  say: 
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"  The  People  of  the  State  of  Illinois  v.  Oscar  F.  Beckwith — 

Indictment  for  an  assault  with  intent  to  commit  murder. 

"  On  this  day  comes  McCartney,  state's  attorney,  and  the 
prisoner  being  brought  into  court  (and  Stevens  and  "Wood  ap- 
pearing as  counsel  for  said  prisoner),  now  enters  his  motion  to 
quash  this  indictment,  which  said  motion  is  by  the  court  over- 
ruled; and  the  said  prisoner  being  now  arraigned,  for  a  plea, 
saith,  that  he  is  "  not  guilty,"  in  manner  and  form  as  charged 
in  the  indictment  against  him,  and  now  come  a  jury  of  good 
and  lawful  men,  to  wit: 

"  And  the  said  jury,  having  heard  the  evidence  and  the  argu- 
ment of  counsel,  retire,  in  charge  of  a  sworn  officer,  to  consider 
of  their  verdict.     And  afterwards  on  this  day  come  the 
[502]    said  jury  into  court,  and  return  the  following  verdict 
(which  is  copied  in  the  opinion): 

"  And  therefore  the  said  prisoner,  by  his  said  counsel,  enters 
his  motion  in  arrest  of  judgment,  and  also  for  a  new  trial." 

The  prisoner  was  brought  into  court,  and  the  motions  in 
arrest  of  judgment  and  for  a  new  trial  were  heard,  and  were 
by  the  court  overruled. 

And  thereupon  the  court  proceeds  to  pronounce  judgment 
and  sentence  on  the  prisoner,  as  follows: 

"  It  is  the  judgment  and  sentence  of  the  court,  that  the  said 
prisoner  pay  a  fine  of  five  hundred  dollars,  and  that  he  be  con- 
fined in  the  county  jail  of  this  county  for  nine  calendar  months, 
and  that  he  pay  the  costs  of  this  prosecution,  and  that  he  stand 
committed  till  the  said  fine  and  costs  are  fully  paid,  and  this 
judgment  be  so  satisfied." 

The  court  gave  the  following  instructions  to  the  jury: 

Under  the  indictment  the  jury  can  find  the  defendant  guilty 
or  not  guilty,  in  manner  and  form  as  charged  in  the  indict 
ment;  or  they  may  find  him  guilty  of  an  assault  with  a  deadly 
weapon,  with  intent  to  inflict  a  bodily  injury  upon  the  person 
of  Mrs.  Bennett,  if  no  considerable  provocation  appears,  or  if 
the  circumstances  show  an  abandoned  and  malignant  heart. 

The  court  refused  to  give  the  following  instructions,  asked 
for  by  the  plaintiff  in  error: 
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If  the  jury  believe  that  an  assault  was  made  when  the  de- 
fendant and  prosecuting  witness  were  engaged  in  a  fight,  and 
that  the  defendant  had  been  provoked  by  words  and  actions  on 
the  part  of  witness  until  his  passions  were  so  aroused  that  he 
may  not  have  allowed  the  exercise  of  reason,  the  offense  would 
only  have  been  manslaughter  in  case  death  had  ensued. 

Unless  the  jury  believe  that  the  defendant  committed  the 
offense  charged,  coolly  and  deliberately,  and  under  circum 
stances  where  he  may  be  supposed  to  have  acted  without  a 
sufficient  degree  of  reason,  they  must  find  him  not  guilty. 

Assignments  of  error: 

The  court  erred  in  overruling  the  motion  to  quash  the  in- 
dictment. 

The  court  erred  in  permitting  a  misjoinder  of  counts. 

The  court  erred  in  refusing  certain  instructions  asked  for  by 
the  plaintiff  in  error,  and  also  in  giving  the  fourth  or  last  in- 
struction. 

The  court  erred  in  overruling  the  motion  in  arrest  of  judg- 
ment and  in  pronouncing  any  sentence  or  judgment  upon  the 
plaintiff  in  error. 

The  record  does  not  show  upon  what  day  or  year  the  jury 
rendered  their  verdict  in  the  case. 

The   record   does   not   show  affirmatively  that  the    [503] 
plaintiff  in  error  was  in  court  at  the  time  the  verdict 
was  received  and  read. 

John  Stevens,  for  plaintiff  in  error. 

D.  P.  Jones,  State's  Attorney,  for  the  People. 

Caton,  C.  J.  The  only  question  which  we  think  it  neces- 
sary to  notice  is,  whether  the  verdict  is  supported  by  the  in- 
dictment. This  is  the  verdict:  "We,  the  jurors,  find  the 
defendant  guilty  of  an  assault  with  a  deadly  weapon,  with  in- 
tent to  inflict  a  bodily  injury  upon  the  person  of  Emily  Ann 
Bennett,  where  the  circumstances  of  the  assault  showed  an 
abandoned  and  malignant  heart.5' 

The  indictment  was  for  an  assault  with  an  axe  and  a  butchei 
knife,  with  intent  to  commit  murder.     Both  these  offenses  are 
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found  in  the  fifty-second  section  of  the  criminal  code.  The 
rule  of  law  is,  that  where  an  indictment  charges  many  acts 
with  certain  aggravations  constituting  a  high  crime,  the  jury 
may  convict  the  prisoner  of  a  lesser  crime,  consisting  of  only 
a  portion  of  those  acts,  or  with  less  aggravation.  The  ques- 
tion here  presented  then  is,  Does  a  charge  of  an  assault  with  a 
deadly  weapon,  as  an  axe  or  a  butcher  knife,  with  intent  to 
commit  murder,  embrace  an  assault  with  a  deadly  weapon, 
with  intent  to  commit  a  bodily  injury?  Or,  still  more  to  sim- 
plify the  proposition,  does  a  murder  embrace  within  it  a  bodily 
injury?  When  a  case  of  murder  is  pointed  out  without  a 
bodily  injury,  we  may  begin  to  doubt;  till  then,  we  cannot. 

But  it  does  not  follow  that  all  assaults,  with  intent  to  com- 
mit murder,  contain  within  themselves  assaults  with  deadly 
weapons,  with  intent  to  inflict  bodily  injuries,  for  we  may 
possibly  imagine  cases  where  murder  may  be  committed  with- 
out the  use  of  a  u  deadly  weapon,  instrument  or  other  thing," 
and  such  was  the  case  of  Carpenter  v.  The  People,  4  Scam., 
197,  as  we  presume,  from  the  reasoning  of  the  court  in  its 
opinion,  although  the  reporter  has  not  given  us  the  indictment 
that  we  might  judge  of  its  true  character.  Nor  can  it  be  said 
that  any  motive  or  mental  condition  is  required  to  exist  in 
this  lesser  offense,  which  is  not  also  indispensable  in  the 
greater,  for  which  the  prisoner  was  indicted.  The  jury  found 
by  their  verdict,  and  so  the  statute  required  in  order  to  con- 
stitute the  crime,  that  "  the  circumstances  of  the  assault 
showed  an  abandoned  and  malignant  heart,"  and  this  is  pre- 
cisely the  mental  condition  ever  present  when  a  murder  is 
committed.  We  think  the  facts  found  by  this  verdict  are  em- 
braced within  the  charges  set  forth  in  the  indictment,  and 

that  the  verdict  finds  all  the  facts  necessary  to  con- 
[504]    stitute  one  of  the  offenses  specified  in  the  fifty-second 

section  of  the  criminal  code.     The  judgment  must  be 
affirmed. 
Judgment  affirmed. 
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The  American  Express  Company,   Appellant,  vs.   Hem  an 
Baldwin,  Appellee. 

Appeal  from  Cook, 

1.  An  express  company  will  be  liable  for  loss,  where  it  appears  that  its 

agent  locked  money  intrusted  to  it  in  a  safe,  but  took  so  little  and 
such  bad  care  of  the  keys  that  a  burglar  had  easy  access  to  them  and 
stole  the  keys  and  money. 

2.  If  it  appears  that  express  companies  do  deliver  packages  before  entry 

on  the  delivery  book,  nevertheless  there  must  be  an  actual  delivery, 
or  an  offer  to  deliver,  before  they  can  be  released  from  liability  as 
common  carriers. 

The  facts  are  generally  stated  in  the  case  as  formerly  re- 
ported in  volume  23,  page  197. 

The  following  facts  were  shown  on  the  second  trial  by  the 
agent  of  the  company: 

After  the  messenger  arrived  that  day,  I  checked  in  his  run 
by  comparing  his  packages  with  the  waybills,  to  see  if  they 
were  correct.  After  checking  in  the  run,  packages  that  I 
knew  could  be  delivered  were  entered  on  the  delivery  book. 
This  package  to  Baldwin  was  not  so  entered.  I  put  the  pack- 
age back  into  the  safe.  After  delivering  all  the  packages  he 
could,  the  delivering  agent  came  back  to  the  office  and  I  settled 
with  him.  The  last  thing  I  did  in  the  office  that  day  was  to 
make  out  waybills  for  out  freight  to  go  by  the  train  at  6J 
o'clock  the  next  morning;  then  went  home;  was  satisfied  the 
safe  was  locked  when  I  left  it;  also  the  office. 

After  getting  my  tea,  I  had  occasion  to  go  up  town,  and 
called  at  express  office;  I  unlocked  the  door  and  locked  it 
again,  and  put  the  key  in  my  coat  pocket;  it  was  a  large  cum- 
bersome key ;  when  I  locked  the  safe  I  put  the  key  in  my  pan- 
taloons pocket.  Went  to  the  bakery  and  the  market  and  then 
home,  and  soon  went  to  bed.  Always  hung  my  coat  at  the 
bedroom  door  in  the  dining  room ;  my  pants  and  other  clothes 
on  the  bedpost  at  the  foot  of  the  bed;  did  not  take  the  keys 
out  of  my  clothes  when  I  retired.     The  dining  room  was  in 
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the  rear  part  of  the  house,  next  to  an  alley  on  the  side  of  the 
house,  and  a  door  opened  out  of  dining  room  into  alley;  side 
of  main  part  of  house  was  on  the  alley;  was  a  wing  back  of 
main  part  of  house,  in  which  was  a  kitchen ;  between 
[505]  side  of  kitchen  and  line  of  alley  was  a  space  of  six  or 
eight  feet;  there  were  two  windows  in  dining  room; 
one  opened  into  the  alley,  the  other  into  space  between  alley 
and  kitchen ;  under  back  window  of  dining  room  was  a  slop- 
ing, outside  cellar  door;  'tis  about  eighteen  inches  from  top 
of  cellar  door  to  bottom  of  window  sill ;  from  bottom  of  win- 
dow, in  the  alley,  to.  the  ground,  is  about  two  feet. 

The  bedroom  opened  out  of  dining  room,  and  was  opposite 
dining  room  door  that  opened  out  of  alley.  The  parlor  was 
in  front,  and  there,  was  a  bedroom  off  that,  same  as  the  one 
from-  dining  room;  is  one  window  in  the  bedroom  in  which  I 
slept,  nearly  opposite  the  dining  room  door,  which  window  is 
about  two  feet  from  ground;  is  also  a  door  out  of  dining  room 
into  kitchen ;  also  one  into  parlor.  Front  door  of  house  open- 
ed directly  into  parlor;  are  two  doors  leading  out  of  kitchen; 
one  out  of'  doors  and  the  other  into  woodshed ;  is  a  little  yard 
in  front  of  house,  as  long  as  house  is  wide;  on  opposite  side 
of  house  from  alley  were  no  fences,  but  several  open  lots,  and 
there  were  no  fences  at  rear  of  house;  there  was  a  fence  lead- 
ing down  line  of  alley,  and  ground  on  side  and  rear  of  house 
was  covered  with  thicket  of  young  oak  trees.  Dining  room 
and  bedroom  occupied  width  of  house  in  rear,  and  parlor  and 
bedroom  in  front. 

It  wasn't  my  custom  to  shut  my  bedroom  door  on  going  to 
bed.  Window  in  dining  room  over  cellar  door  was  shoved  up, 
and  window  in  bedroom  was  open;  was  a  warm  night,  quite 
warm.  Nothing  occurred  during  the  night  that  I  know  of; 
was  then,  and  am  still,  in  the  habit  of  sleeping  very  sound; 
do  not  awake  unless  a  person  speaks  to  me.  I  got  up  at  about 
six  next  morning;  on  getting  up,  had  the  impression  that  I 
had  overslept  myself;  hurried  on  my  clothes  and  started  tr 
the  office,  which  I  found  open  and  the  blinds  down. 

I  went  into  office  as  usual,  and  walked  behind  the  counter 
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snowing  it  was  about  time  for  the  messenger  to  start,  I  put 
my  hand  into  my  pocket  for  my  safe  key,  walking  up  in  front 
of  safe ;  when  I  got  to  safe,  missed  my  key ;  thought  that  per- 
haps I  had  misplaced  it,  and  felt  in  my  other  pockets  at  same 
time;  in  feeling  for  safe  key,  found  that  I  had  lost  the  door 
key;  I  began  to  look  at  the  office  to  see  in  what  condition  it 
was;  I  found  the  money  was  gone,  and  safe  empty,  except 
some  papers  of  no  value;  the  package  to  Baldwin  was  gone. 
Before  the  safe  was  opened,  I  telegraphed  to  Milwaukee  and 
Chicago  that  my  keys  were  gone,  and  it  was  supposed  that  the 
office  was  robbed.  As  soon  as  the  safe  was  opened,  I  tele- 
graphed that  the  safe  was  opened  and  its  contents  gone.  Have 
never  seen  the  keys  nor  any  of  the  money  since. 

It  also  appeared  in  proof  on  this  trial,  that  making 
entries  on  delivery  books,  and  taking  receipts  on  the  [506] 
books,  are  not  essential  to  prepare  an  article  to  be 
ready  for  delivery;  it  may  be  delivered  without  such  entry;  it 
is  a  matter  of  convenience;  there  is  an  office  delivery  book, 
and  a  street  delivery  book;  one  is  for  packages  delivered  from 
the  office;  if  they  are  valuable,  they  lie  in  the  safe  until  the 
party  calls.  They  are  never  entered  upon  the  books  until  the 
party  does  call ;  they  are  entered  and  receipted  the  day  he 
calls  for  them ;  the  other  book  is  for  packages  delivered  on  the 
street;  if  they  are  not  so  delivered,  they  are  returned  to  the 
office,  and  there  lie  for  delivery  on  the  office  book,  whenever 
the  party  calls  for  them.  Articles  that  are  intended  for  de- 
livery at  the  office  are  not  put  on  the  street  delivery  book; 
articles  are  ready  for  delivery  when  they  are  received  and 
checked  into  the  office. 

Scates,  McAllister  dk  Jewett,  for  appellant. 

S,  W.  Fuller  and  M.  Blanchard,  for  appellee. 

Caton,  C.  J.  Upon  the  question  of  delivery,  the  evidence 
in  this  record  differs  from  that  in  the  same  case  reported  in  23 
111.,  197,  in  this,  that  in  that  case  the  proof  showed  that  the 
package  was  not  ready  for  delivery  till  it  was  duly  entered  in 
the  delivery  book,  whereas  on  this  trial,  the  witnesses  testifv 
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that  according  to  the  course  of  business  in  express  companies, 
a  package  may  be  ready  for  delivery  before  such  entry  is 
made;  but  upon  the  question  of  the  actual  delivery,  or  offer 
to  deliver  this  package,  the  evidence  upon  this  trial  did  not 
differ  materially  from  what  it  was  on  the  former  trial,  and 
there  we  held  that  there  was  no  delivery  or  offer  to  deliver,  so 
as  to  discharge  the  defendant  from  the  liability  of  a  common 
carrier,  and  this,  too,  independently  of  the  want  of  an  entry  of 
the  package  on  the  delivery  book.  We  are  still  of  the  same 
opinion,  but  think  it  would  be  superfluous  to  add  anything 
on  this  subject  to  what  was  then  said. 

But  even  admitting  that  the  defendant  was  only  liable  as  a 
common  bailee,  or  warehouseman,  it  was  bound  to  the  exercise 
of  ordinary  care  for  the  safe  keeping  of  the  package.  This  we 
think  was  manifestly  wanting.  The  package  was  placed  in 
the  safe  by  Douglass,  which  he  locked,  and  placed  the  key  in 
his  pantaloons  pocket.  Then  he  closed  the  office  in  which  the 
safe  was,  and  placed  the  office  key  in  his  coat  pocket,  and  left 
the  premises  for  the  night.  When  he  retired  for  the  night, 
he  hung  his  pantaloons  on  the  bedpost  and  his  coat  behind  an 
open  door  in  an  adjoining  room.  His  bedroom  was  on  the 
ground  floor,  with  a  window  opening  upon  open  ground,  and 
not  more  than  two  feet  from  the  ground.  It  was  a 
[507]  warm  night,  and  this  window  was  left  open.  He  was  a 
sound  sleeper,  and  was  not  easily  awakened  unless 
spoken  to.  During  that  night,  the  keys  were  taken  from  his 
pockets,  the  office  and  safe  opened,  and  the  money  stolen. 
All  this  in  the  city  of  Madison,  the  capital  of  Wisconsin. 

Now,  the  bare  statement  of  these  facts  shows  gross  negli- 
gence in  the  care  of  this  money.  The  window  was  opened  to 
the  burglar  and  the  thief,  and  he  was,  by  the  tempting  prize 
always  supposed  to  be  in  an  express  safe,  invited  to  walk  in. 
It  is  of  little  use  to  lock  a  safe  or  a  door,  unless  the  key  is 
protected  with  reasonable  care.  We  approve  of  the  judgment, 
and  it  must  be  affirmed. 

Judgment  affirmed. 
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John  W.  Chickering,  and  James  Luddington,  Appellants,  vs. 
Thomas  H.  Failes,  survivor,  etc.,  and  David  B.  Lee  et  al., 
Appellees. 

Appeal  from  Cook. 

1.  Where  there  is  nothing  in  the  record  indicating  the  time  when  a  writ 

of  scire  facias  was  delivered  to  the  officer,  the  legal  presumption  is, 
that  it  was  delivered  on  its  being  issued.  The  officer  is  not  required 
to  endorse  upon  the  writ  the  date  of  its  delivery  to  him. 

2.  An  officer's  return  of  "  not  found  "  is  sufficient,  and  it  need  not  appear 

by  the  return  that  he  was  unable  to  make  service  of  the  writ  during 
the  whole  time  it  was  in  his  hands. 

3.  When  a  writ  is  served,  the  time  when  should  be  distinctly  stated  by  the 

officer,  so  that  it  may  appear  whether  the  service  was  ten  days  before 
the  return  day.    The  return  may  be  dated  after  the  return  day. 

4.  A  proceeding  to  foreclose  a  mortgage  by  scire  facias  is  at  law,  and  is 

governed  by  the  practice  of  courts  of  law,  and  not  of  courts  of  equity. 
No  persons  but  the  mortgagor,  or,  in  case  of  his  death,  his  executor 
or  administrator,  are  required  to  be  made  parties  to  such  a  proceed- 
ing. The  assignee  in  bankruptcy  of  the  mortgagor  is  not  a  necessa- 
ry party,  aliter  where  a  bill  in  chancery  is  filed  to  foreclose  a  mort- 
gage. Assignees  in  bankruptcy,  as  well  as  subsequent  purchasers 
and  incumbrancers,  are  required  to  take  notice  of  proceedings  by 
scire  facias,  and  to  protect  their  own  rights. 
6.  An  assignee  in  bankruptcy  succeeds  to  the  interest  of  the  bankrupt, 
and  while  the  court  appointing  the  assignee  retains  jurisdiction  over 
him,  it  does  not  retain  exclusive  jurisdiction  over  lands,  the  title  to 
which  is  transferred  by  its  decree. 

6.  An  application  in  another  state   by  a  mortgagor  for  the  benefit  of  the 

bankrupt  law  was  not  a  proceeding  having  the  efiect  of  lis  pendens 
as  to  parties  having  an  interest  in  the  lands  mortgaged. 

7.  The  application  was  not  one  tor  the  sale  of  the  lands  or  to  affect  the 

interest  of  mortgagees,  and  it  did  not  hinder  them  from  enforcing 
their  rights.  The  decree  in  bankruptcy  operated  as  a  transfer  of  the 
bankrupt's  interest,  as  if  it  had  been  transferred  by  deed,  and  did  not 
affect  the  interests  of  other  parties. 

8.  An  acknowledgment  of  service  on  the  back  of  a  writ  of  summons  wil* 

not  authorize  a  decree  by  default.  A  summons  and  return  thereon 
are  necessary  to  give  jurisdiction. 

9.  The  payment  of  taxes  by  a  trustee,  tenant  or  mortgagee,  while    [508] 

their  relations  are  not  adverse  to  the  cestui  que  trust,  landlord 
or  mortgagor,  is  not  such  a  payment  as  is  required  by  the  statute  of 
limitations. 
10.  Persons  holding  these  relations  must  assume  an  adverse  attitude  in  re- 
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gard  to  the  property,  and  the  taxes  paid  by  them  must  be  paid  in 
such  attitude,  to  come  within  the  meaning  of  that  statute.  After 
such  adverse  attitude  has  been  assumed,  all  acts  done  by  the  person 
assuming  it  are  by  law  presumed  to  be  done  in  furtherance  of  such 
new  attitude. 

11.  A  decreee  of  foreclosure,  which  is  insufficient  to  bar  an  equity  of  re- 

demption, is  nevertheless  sufficient  claim  and  color  of  title  under  the 
statute,  where  it  is  not  procured  by  fraud  or  in  bad  faith. 

12.  Bad  faith,  within  the  meaning  of  the  statute,  cannot  be  established  by 

showing  notice  of  the  claims  of  other  persons  to  the  property,  or  by 
showing  a  knowledge  of  legal  defects,  which  prevent  the  color  of 
title  from  being  an  absolute  one. 

13.  Where  there  is  no  fraud,  and  no  proof  showing  that  the  color  of  title 

was  acquired  in  bad  faith,  the  court  will  hold  that  it  was  made  in 
good  faith. 

14.  The  same  requisites  are  required  to  establish  claim  and  color  of  title 

under  the  ninth  as  under  the  eighth  section  of  the  statute. 

15.  To  render  the  payment  of  taxes  within  the  statute,  they  must  be  paid 

by  the  person  having  the  claim  and  color  of  title. 

16.  A  payment  by  executors  is  not  sufficient,  without  it  appears  that  the 

will  under  which  they  act,  vests  in  them  some  title,  or  requires  them 
to  pay  the  taxes. 

This  is  a  cause  in  chancery  on  bill  exhibited  by  appellants 
against  appellees,  for  the  purpose  of  redeeming  two  certain 
mortgages  made  by  one  Josiah  E.  McOlure  to  Elijah  K.  Hub- 
bard. 

The  bill  alleges,  that  on  the  13th  day  of  July,  1836,  said 
McOlure  was  seized  in  fee  of  the  tracts  and  lots  of  land  situ- 
ate in  Cook  county,  state  of  Illinois,  described  as  follows: 

Undivided  half  of  the  southwest  quarter  of  section  number 
20,  township  39  north,  range  14  east  of  third  principal  merid- 
ian ;  undivided  quarter  of  the  east  half  of  the  northeast  quar- 
ter of  section  number  20,  township  39  north,  range  14  east  of 
third  principal  meridian;  undivided  quarter  of  east  half  of 
northwest  quarter  of  section  number  36,  township  39  north, 
range  13  east  of  third  principal  meridian;  lot  number  8,  in 
Egan's  subdivision  of  a  part  of  block  47,  in  school  section 
addition  to  Chicago. 

Said  McOlure  being  so  seized,  on  that  day  executed  a  mort- 
gage upon  the  two  tracts  of  land  first  mentioned  as  above,  to 
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Elijah  K.  Hubbard,  upon  the  terms  specified  in  the  mortgage. 
On  28th  day  of  October,  1836,  said  Hubbard  released  half 
of  the  tract  of  land  secondly  mentioned  above,  and  in  consid- 
eration of  such  release,  said  McClure  executed  to  him  a  mort- 
gage upon  the  two  last  mentioned  tracts  of  land,  to  secure  the 
part  of  the  same  indebtedness  that  then  remained  unpaid. 

On  26th  day  of  May,  1839,  said  Hubbard,  the  mortgagee, 
departed  this  life  testate,  appointing  by  his  last  will  and 
testament  William  H.  Brown,  S.  D.  Hubbard  and  H.  Gris- 
wold  Hubbard,  the  executors  thereof,  and  trustees  of 
the  property  of  which  he  might  die  seized,  of  whom  [509] 
William  H.  Brown  and  H.  Griswold  Hubbard  qualified. 

After  the  decease  of  Elijah  K.  Hubbard,  and  in  April,  1847, 
David  Lee,  the  testator  and  ancestor  of  the  defendants,  exhib- 
ited his  will  in  the  circuit  court  of  Cook  county,  against  the 
executors  and  heirs  of  the  said  Elijah  K.  Hubbard,  stating,  in 
substance,  that  the  said  executors  had  foreclosed  the  aforesaid 
mortgage  upon  the  undivided  half  of  the  southwest  quarter 
of  section  20,  township  39  north,  range  14  east,  and  that  the 
same  was  acquired  by  the  said  Elijah  K.  Hubbard,  in  his  life- 
time, by  money  furnished  him  by  the  said  Lee,  and  praying 
that  the  same  might  be  conveyed  to  complainant  by  such  ex- 
ecutors, which  was  decreed. 

And  by  deed  bearing  date  July  31,  1847,  such  executors 
conveyed  that  tract  of  land  to  Lee  in  pursuance  of  such  de- 
cree. 

Afterwards,  in  March,  1849,  Lee  exhibited  his  bill  in  the 
same  court  against  the  same  parties,  and  to  the  same  substance 
and  effect  as  to  the  eighth  part  of  the  east  half  of  northeast 
quarter  of  section  20,  township  39  north,  range  14  east,  and 
praying  a  conveyance  thereof  from  the  said  executors,  which 
was  decreed. 

On  June  30,  1849,  said  executors  conveyed  the  last  men- 
tioned tract  of  land  to  Lee,  in  pursuance  of  such  decree. 

The  bill  then  states,  that  at  the  instigation  and  on  behalf  of 
Lee,  the  executors  of  Elijah  K.  Hubbard  proceeded  in  the 
Cook  circuit  court,   by  scire  facias,  to  foreclose  the  second 
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mortgage  of  McClure,  which  is  made  schedule  B  to  the  bill  of 
complaint,  and  that  upon  the  sale  thereof,  Lee  became  the  pur- 
chaser of  the  premises  for  the  nominal  sum  of  one  hundred 
dollars. 

It  then  alleges,  the  decease  of  Lee,  in  January,  1853;  having 
appointed  Thomas  H.  Failes  and  Caleb  O.  Halstead  the  exec- 
utors of  his  last  will  and  testament,  etc.,  leaving  the  other  de- 
fendants his  heirs  at  law,  in  whom  became  vested  all  the  title 
to  and  estate  in  all  the  premises  of  which  the  said  Lee  died 
seized,  and  in  whom  the  same  now  remains,  and  which  is  the 
same  conveyed  by  the  said  McClure  to  Elijah  K.  Hubbard,  by 
virtue  of  the  above  mentioned  mortgages. 

It  then  alleges,  that  McClure  made  large  payments  upon 
such  mortgage  indebtedness,  leaving  only  due  thereon,  for 
principal  and  interest,  upon  the  10th  day  of  March,  1847,  a 
sum  not  exceeding  $3,000. 

It  then  alleges,  the  title  to  the  ten  acres  in  the  northeast 
quarter  of  section  20,  to  be  in  complainants,  by  virtue  of  a 
conveyance  by  McClure,  before  his  bankruptcy,  to  one  Henry 
Fake,  by  Henry  Fake  to  John  S.  Fake,  and  by  John  S.  Fake 
to  complainants,  subject  only  to  the  aforesaid  mortgage  thereon. 
Also  that  McClure,  before  his  bankruptcy,  conveyed 
[510]  to  William  Raymond  one  undivided  half  of  the  eighty 
acre  tract  of  land  in  the  southwest  quarter  of  section 
twenty,  and  took  back  a  mortgage  thereon  at  the  time,  which 
mortgage  has  become  vested  in  complainants  by  assignment. 

It  then  alleges  that  McClure,  in  the  month  of  May,  1842, 
was  by  the  supreme  court  of  the  then  territory  of  Wisconsin, 
declared  a  bankrupt  under  the  law  of  the  United  States,  passed 
August  19,  1841,  and  that  Daniel  H.  Eichards  was  then  and 
there  by  such  court  appointed  assignee  in  bankruptcy  of  the 
said  McClure,  and  duly  qualified,  and  assumed  the  duties  of 
such  office,  and  that  Brown  and  Hubbard,  executors,  had  due 
notice  thereof. 

And  that  afterwards,  and  on  the  5th  day  of  July,  1859,  Eich- 
ards, acting  as  such  assignee,  under  the  direction  and  order  of 
the  United  States  district  court  for  the  district  of  Wisconsin, 
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sold  and  conveyed  to  the  complainants  all  the  lands  in  the  bill 
mentioned,  whereby  all  the  interest  that  McOlure  had  therein 
at  the  time  of  his  bankruptcy,  and  all  that  Richards  thereby 
acquired,  became  the  property  of  the  complainants. 

It  then  alleges  a  partition  made  between  David  Lee  and  the 
other  owners  thereof,  of  the  two  tracts  of  land  situate  in  sec- 
tion twenty. 

It  then  alleges  possession  of  all  the  lands  mentioned  in  the 
bill  for  the  five  years  next  preceding  the  filing  of  the  bill 
(December  5,  A.  D.  1859). 

Then  a  tender  by  complainants  of  $10,000  to  defendants 
Halstead  and  Failes,  on  August  18,  1859,  for  redemption  of 
the  mortgages,  and  their  refusal  to  receive  it,  and  denial  of 
complainants'  right  to  redeem  such  mortgages. 

And  an  offer  to  pay  all  that  may  be  due  to  defendants  upon 
such  mortgages,  and  interest  thereon,  and  all  taxes  and  assess- 
ments they  have  paid. 

The  bill  then  alleges,  that  the  defendants,  or  some  of  them, 
claim  to  hold  the  title,  discharged  of  the  equity  of  redemption 
above  stated,  under  various  pretenses,  viz. : 

Those  portions  thereof,  in  the  southwest  quarter,  and  in  the 
northeast  quarter  of  section  No.  20,  by  virtue  of  certain  pro- 
ceedings to  foreclose  the  mortgage  thereon,  by  decree  of  strict 
foreclosure,  in  the  Cook  county  court ,  and  an  exemplification 
of  which  proceedings,  are  a  part  of  the  record  in  this  case. 
And  it  is  charged  that  these  proceedings  are  utterly  unavail- 
able for  the  purpose  of  barring  this  equity  of  redemption,  for 
the  reasons  following,  viz. : 

They  were  commenced  after  the  title  thereto,  of  McClure, 
mortgagee,  had  by  his  bankruptcy,  vested  in  his  assignee,  who 
was  not  made  a  party  to  such  proceedings. 

ISTor  was  John  S.  Fake  made  a  party  to  such  proceed-    [511] 
ing,  although  one  John  F.  Fake  was  named  a  defendant 
therein.     And  the  complainants  claim  their  right  to  redeem, 
as   grantees  of  a  portion  of  the   mortgaged   premises,  from 
both  Richards  and  Fake. 

Also,  the  decree  was  for  a  strict  foreclosure,  whereas  the 
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bill  only  prayed  for  a  sale  of  the  mortgaged  premises,  and  for 
general  relief. 

It  is  further  charged,  that  all  the  orders  and  the  decree  ren- 
dered in  this  foreclosure  suit  are  absolutely  and  utterly  void 
for  want  of  jurisdiction  in  the  court  to  render  the  same,  inas- 
much as  it  appears  from  the  record  of  the  cause,  that  so  far 
as  all  parties  interested  in  the  subject  matter  of  this  cause  are 
concerned,  such  decree  is  based  entirely  upon  constructive 
notice  of  the  pendency  of  the  foreclosure  by  publication,  and 
from  the  affidavit  of  nonresidence  filed  therein,  it  does  not 
appear  that  the  said  McOlure,  Kaymond  or  John  F.  Fake  are 
claimed  to  be  nonresidents  of  this  state. 

That  there  is  no  return  of  process  by  any  sheriff  as  to  these 
parties,  nor  any  process  lodged  with  any  sheriff  to  be  served 
upon  them.  That  the  notice  of  publication  made  in  the  cause 
was  insufficient. 

The  bill  then  alleges  that  the  proceeding  to  foreclose  the 
second  mortgage  upon  the  remaining  portion  of  the  prem- 
ises is  utterly  void,  as  there  was  no  service  of  scire  facias 
upon  McOlure,  the  defendant  therein.  Nor  a  proper  return 
of  nihil  upon  two  sci.  fas.  against  him,  and  as  David  Lee, 
by  whom  such  proceedings  were  instigated,  and  on  whose 
behalf  they  were  conducted,  was  the  purchaser  of  the  prem- 
ises at  the  sale,  by  virtue  thereof  he,  and  the  defendants  claim- 
ing under  him,  can  claim  no  title  under  the  same. 

And  further,  Richards,  the  assignee  in  bankruptcy,  was  no 
party  thereto,  although  in  consequence  of  such  brankruptcy, 
before  the  commencement  of  such  proceedings,  all  McClure's 
title  and  interest  in  the  premises  became  vested  in  Richards, 
his  assignee. 

It  is  then  alleged,  that  the  defendants  claim  title  to  the 
premises,  discharged  of  the  equity  of  redemption,  claimed  by 
the  complainants,  in  consequence  of  a  certain  deed  made  by 
McClure  to  Brown  and  Hubbard,  the  trustees  of  Elijah  K. 
Hubbard,  bearing  date  May  11,  1849,  and  it  is  charged  that 
no  title  to,  or  interest  in  the  premises  passed  by  said  deed,  in- 
asmuch as  at  the  time  said  McOlure  made  such  deed,  he  had 
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oecome  divested  of  all  title  or  interest  he  ever  had  therein,  by 
virtue  of  his  aforementioned  conveyances  to  Henry  Fake  and 
to  William  Raymond,  and  of  his  previous  bankruptcy; 
and  further,  that  such  deed  was  obtained  by  the  grant-  [512] 
ors  therein,  without  any  consideration,  and  by  misrep- 
resentation to  McClure,  of  the  terms  and  purport  of  the  de- 
cree of  foreclosure  in  pursuance  to  which  it  purported  to  have 
been  made. 

It  is  then  alleged,  that  the  defendants  claim  that  the  said 
equities  of  redemption  are  barred  by  lapse  of  time,  and  it  is 
charged  that  the  defendants  have  admitted  the  existence  of 
the  said  mortgages,  and  the  equity  of  redemption  thereon,  and 
by  the  aforementioned  proceedings,  to  foreclose  the  same,  as 
late  as  the  month  of  March,  1847. 

It  then  alleges,  that  those  complainants  are  creditors  of  the 
said  Josiah  E.  McClure,  to  a  large  amount,  and  that  they  have 
no  means  to  obtain  satisfaction  of  their  said  claims,  except 
out  of  the  aforementioned  mortgaged  premises,  and  the  inter- 
est of  his  assignee  in  bankruptcy  therein. 

The  bill  then  prays  for  an  account  to  be  taken  of  the  amount 
due  upon  the  aforesaid  mortgaged  premises,  for  a  decree,  al- 
lowing the  complainants  to  redeem  the  same,  and  for  general 
relief. 

The  answer  of  all  the  defendants  admits  the  seizin  of  Mc- 
Clure, on  or  about  July  13,  1836,  of  the  undivided  interest  or 
shares  in  the  three  parcels  of  land,  and  also  in  lot  eight  in 
Egan's  subdivision,  as  specified  in  the  bill. 

They  also  admit  the  execution  of  a  mortgage  by  McClure 
to  Elijah  K.  Hubbard,  for  nine  thousand  dollars,  of  the  same 
date  with  said  mortgage. 

They  also  admit  the  release  by  Hubbard  of  a  part  of  prem- 
ises, October  28,  1835,  and  the  execution  of  the  second  mort- 
gage by  McClure,  at  the  last  named  date,  but  whether  said 
last  mortgage  was  in  consideration  of  the  release,  they  do  not 
know. 

They  admit  probate  of  the  will  of  Hubbard,  and  that  Wm. 
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H.  Brown  and  H.  Griswold  Hubbard  became  executors  and 
trustees  of  Hubbard,  under  the  will. 

They  admit  the  filing  of  the  bill  in  the  circuit  court  of 
Cook  county,  April  26,  1 847,  by  David  Lee,  charging  a  trust 
as  stated  in  the  bill,  and  a  decree  obtained  thereon,  under  and 
in  pursuance  of  which  said  executors  conveyed  to  David  Lee 
certain  premises,  as  mentioned  in  the  bill. 

They  admit  a  second  bill,  filed  by  David  Lee,  in  the  same 
court,  setting  up  a  like  trust,  and  a  decree  in  that  suit,  about 
19th  March,  1849,  by  virtue  of  which  said  executors,  on  or 
about  30th  June,  1849,  made  another  conveyance  of  real  estate 
to  said  Lee,  as  stated  in  the  bill. 

They  admit  the  issuing  of  a  writ  of  scire  facias,  on  or 
about  6th  July,  1842,  in  favor  of  Brown  and  Hubbard,  as 
executors,  for  the  purpose  of  foreclosing  the  equity  of 
[513]  redemption  of  McClure,  upon  the  last  mentioned  of  the 
two  mortgages  mentioned  in  the  bill  —  a  judgment  re- 
covered in  the  circuit  court  of  Cook  county  —  an  execution 
issued  thereon  —  a  sale  of  the  property  in  that  behalf  men- 
tioned thereon,  to  David  Lee.  But  defendants  deny  that  any 
facts  or  circumstances  existed  in  reference  to  said  suit  on  scL 
fa.,  by  way  of  things  done  or  omitted  to  be  done,  by  reason 
whereof  said  judgment  or  sale  thereon  became  or  was  void  in 
law,  as  subsequently  charged  in  said  bill,  but  they  insist  said 
judgment  was  in  all  respects  good  and  valid  in  law,  and  the 
sale  upon  execution  aforesaid,  effectual  upon  nonredemption, 
and  the  sheriff's  deed  thereon  to  Lee,  to  vest  in  him  the  title 
to  the  mortgaged  real  estate  so  conveyed,  clear  of  all  equity  of 
redemption  forever. 

They  admit  the  death  of  Lee,  testate,  as  stated  in  the  bill, 
and  that  Thos.  H.  Failes  and  Caleb  O.  Halstead  (since  de- 
ceased) were  duly  appointed  executors,  on  proving  said  will. 

The  defendants  know  nothing  about  payments  by  McClure 
and  Hubbard,  nor  as  to  the  balance  alleged  in  the  bill,  of 
$3,900  only,  on  March  10, 1847,  and  they  therefore  deny  those 
statements  of  the  bill. 
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The  defendants  know  nothing  of  the  conveyance  of  premises, 
or  any  part,  by  McClure  to  Henry  Fake,  or  by  him  to  John 
S.  Fake,  or  by  him  to  complainants,  nor  by  McClure  to  ¥m. 
Raymond,  and  his  mortgage  back  for  $1,750,  or  that  com- 
plainants had  become  the  owners  thereof;  and  they  therefore 
deny  all  of  said  facts  so  stated  in  the  bill. 

The  defendants  have  no  knowledge  as  to  the  facts  stated  in 
the  bill,  touching  McClure's  bankruptcy,  his  discharge,  assign- 
ment to  Daniel  H.  Richards,  or  of  the  title  derived  from  Rich- 
ards, the  assignee,  by  the  complainants,  and  they  deny,  there- 
fore, all  of  said  facts  and  statements. 

Deny  the  necessity  that  Richards  should  have  been  made  a 
party  to  the  sci.fa.;  or  the  foreclosure  suit  by  bill,  on  either 
mortgage,  effectually  to  preclude  the  equity  of  redemption. 

Admit  the  partition  suit  set  up  in  the  bill  between  Wm.  S. 
Johnston  and  the  executors  and  heirs  of  David  Lee,  and  also 
the  other  prior  partition  between  said  Wm.  S.  Johnston  and 
David  Lee,  in  his  lifetime,  with  other  part  owners,  as  stated 
in  the  bill. 

The  defendants,  who  are  the  heirs  at  law  of  David  Lee, 
claim  an  indefeasible  title  to  the  premises,  by  descent  from 
him,  discharged  of  the  equity  of  redemption  claimed  in  the 
bill. 

Admit  the  heirs  and  executors  of  David  Lee  have  been  in 
actual  possession  the  five  years  mentioned  in  bill,  but  deny 
that  premises  were,  prior  to  that  time,  vacant  and  unoccupied. 
On  the  contrary,  insist  that  for  more  than  seven  years 
before  the  commencement  of  this  suit,  the  executors  [514] 
and  heirs,  and  David  Lee  personally,  prior  to  his  de- 
cease, had  been  in  actual  possession  of  the  premises,  and  that 
they  had  for  said  whole  period  of  seven  successive  years,  and 
more,  held  the  lands  and  tenements  in  actual  possession,  under 
claim  and  color  of  title  made  in  good  faith,  and  had  also 
during  all  said  time  of  seven  years  and  over,  paid  all  taxes 
legally  assessed  on  said  lands  and  tenements,  and  that  by  the 
statute  of  this  state  they  are  to  be  held  and  adjudged  to  be  the 
legal  owners  of  said  lands  and  tenements  to  the  extent  and 
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according  to  the  purport  of  their  paper  title  thereto,  that  is  to 
say,  in  fee. 

Admit  that  defendants  in  this  suit  are  nonresidents  of  Illi- 
nois. 

Deny  the  statements  by  complainants  of  an  offer  to  redeem 
the  premises  from  the  mortgage,  and  deny  the  right  of  redemp- 
tion claimed  by  them. 

Defendants  insist  that  the  title  of  Brown  and  Hubbard,  as 
executors,  to  the  two  undivided  parcels  of  land  in  the  south- 
west and  northeast  quarters  of  section  20,  township  39  north, 
range  14  east,  became  absolute,  and  were  cleared  and  divested 
of  all  equity  of  redemption  by  the  decree  for  strict  foreclosure 
aforesaid,  and  that  Brown  and  Hubbard,  as  executors  and  trus- 
tees as  aforesaid,  by  the  two  deeds  subsequently  executed,  one 
dated  July  31,  1847,  and  the  other  June  30,  1849,  each  of  said 
deeds  being  executed  in  pursuance  of  decrees  of  the  circuit 
court  of  Cook  county,  in  chancery  sitting,  for  that  purpose 
entered  and  made,  at  the  instance  of  David  Lee,  on  his  bill 
filed  therefor,  said  decrees  requiring  such  conveyances,  did 
convey  the  said  last  above  described  premises  to  David  Lee 
in  fee. 

Defendants  insist  that  the  decree  for  strict  foreclosure  can- 
not be  impeached  or  attacked  by  complainants  in  this  suit,  or 
in  any  collateral  proceeding  between  other  parties  not  parties 
to  the  original  suit,  and  is  to  be  held  valid  until  properly  re- 
versed by  writ  of  error  or  appeal,  duly  prosecuted  by  the  par- 
ties thereto. 

Defendants  insist  that  the  sci.  fa.,  judgment,  execution,  sale 
thereon,  and  sheriff's  deed  to  Lee,  effectually  and  forever  put 
an  end  to  and  foreclosed  the  equity  of  redemption  of  Josiah 
E.  McClnre,  or  any  claiming  under  him,  to  the  other  premises 
mentioned  in  the  second  of  McGlure's  mortgages,  dated  Octo- 
ber 28,  1836,  and  that  Lee's  title  by  and  under  the  sheriff's 
deed  aforesaid  is  good  and  indefeasible  in  law  and  equity. 

Deny  all  the  errors  and  insufficiencies  in  the  bill  charged 
against  the  proceedings  on  sci.  fa.,  foreclosure,  judgment  and 
sale,  as  stated  in  the  bill. 
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Deny  that  either  decree  or  judgment  for  foreclosure  can  be 
impeached  or  inquired  into  collaterally,  or  that  any 
necessity  existed  for  making  the  assignee  in  bankruptcy  [515] 
of  McClure  a  party  by  name  to  any  of  the  proceedings 
in  those  suits,  it  not  being  charged  that  the  complainants  in 
those  suits  had  any  actual  notice  of  the  proceedings  in  bank- 
ruptcy. 

Defendants  insist  the  claim  of  the  complainants  to  redeem 
the  premises,  or  any  part  thereof,  is  precluded  by  the  great 
lapse  of  time  since  the  accruing  of  the  title  of  defendants,  and 
those  under  whom  they  claim,  in  which  respect  the  claim  of 
complainants  is  stale,  during  all  which  time  so  elapsed  com- 
plainants have  been  lying  by  and  acquiescing  (they  and  those 
they  claim  under)  in  the  continued  possession,  title  and  own- 
ership of  David  Lee  and  his  heirs. 

Defendants  insist  that  in  any  event  complainants'  claim  is 
barred  by  the  limitation  of  two  years  being  a  statutory  limi- 
tation contained  in  the  eighth  section  of  the  act  entitled  "  An 
act  to  establish  a  uniform  system  of  bankruptcy  throughout 
the  United  States,"  approved  August  19,  1841,  whereby  it  is 
enacted,  among  other  things,  that  "  no  suit  at  law  or  in  equity 
shall  in  any  case  be  maintainable  by  or  against  such  assignee, 
or  by  or  against  any  person  claiming  an  adverse  interest 
touching  the  property  or  rights  of  property  aforesaid,  in  any 
court  whatsoever,  unless  the  same  shall  be  brought  within 
two  years  after  the  declaration  and  decree  of  bankruptcy  or, 
after  the  cause  of  suit  shall  first  have  accrued." 

The  defendants  insist  that  in  one  year  from  the  date  of  the 
first  mortgage  of  McClure  (13th  July,  1836),  the  whole  debt 
secured  by  both  mortgages  fell  due;  that  is  to  say,  on  13th 
July,  1837;  and  the  mortgaged  estates  and  lands  in  each 
mortgage  specified  became  forfeited  and  vested  absolutely  in 
the  mortgagee  and  his  heirs  and  assigns,  absolutely.  Since 
which  over  twenty-one  years  have  elapsed,  during  all  which  no 
claim  of  redemption  was  set  up  by  the  mortgagor,  or  any  per- 
son claiming  under  him,  notwithstanding  the  mortgagee  or 
his  heirs  have  been  all  that  period  engaged  in  exercising  acts 
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S)f  control  and  ownership  over  the  premises,  paying  taxes  as 
on  their  own  for  the  whole  period,  managing,  laying  out, 
fencing  and  improving,  selling  and  transferring  the  same  as 
their  own,  and  exercising  various  acts  of  different  kinds,  at 
different  times,  as  owners  are  wont  to  do. 

The  defendants  admit  the  execution  of  the  deed  of  McClure 
to  Brown  and  Hubbard,  done  by  procurement  of  Brown,  but 
deny  all  fraud  therein  aud  all  misrepresentation  charged,  as 
well  as  want  of  consideration. 

Defendants  rely  and  insist  upon  the  statutory  limitation  as 

a  bar  to  complainants'  claim,  sections  six  and  seven  of  the 

statute,  entitled  "An  act  for  the  limitation  of  actions,  and 

avoiding  vexatious  law  suits,"  approved  February  10, 

[516]    1827,  and  in  force  by  reenactment  of  the  legislature  of 

Illinois,  ever  since  and  now. 

Defendants  insist  that  the  bill  is  multifarious,  and  on  all 

the  points  made  by  the  answer  they  pray  the  same  advantage 

as  if  they  had  demurred  to  the  bill. 

The  defendants  also  insist  that  the  complainants  are  barred 
and  precluded  from  asserting  title,  or  any  right  of  redemp- 
tion, by  the  fact  which  these  defendants  affirmatively  allege, 
that  they,  and  those  under  whom  they  hold  and  claim,  have 
paid  all  taxes  legally  assessed  upon  the  premises  for  more 
than  seven  successive  years,  to  wit,  for  twenty  years  and  over; 
they,  the  said  defendants,  and  those  under  whom  they  claim, 
all  of  said  period  having  and  holding  under  color  of  title  made 
in  good  faith;  which  fact,  by  the  statute  of  this  state  in  force 
during  all  of  said  period,  constitutes  a  limitation  to  the  bring- 
ing of  any  action,  or  asserting  and  exercising  any  right  of  re- 
demption in  mortgage  cases,  by  virtue  of  the  second  section 
of  the  act,  entitled  "  An  act  to  quiet  possessions  and  confirm 
titles  to  lands,"  approved  March  2,  1839,  and  also  by  virtue 
of  the  revised  statutes  of  Illinois,  1845,  chapter  24,  section  9, 
entitled  "  Conveyances,"  the  said  lands  being  vacant  and  un- 
occupied. 

The  answer  denies  all  combination  and  confederacy. 
To  which  a  replication  was  filed. 
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Upon  hearing  on  bill,  answer  and  proofs,  the  court  below 
dismissed  the  bill. 

Goodwin,  Lamed  c&  Goodwin,  for  appellants. 
Mather  &  Toft,  for  appellees. 

Walker,  J".  Was  the  proceeding  by  scire  facias  sufficient 
to  bar  the  equity  of  redemption,  in  the  premises  embraced  in 
the  second  mortgage  executed  by  McClure  to  Hubbard?  It 
is  insisted  that  it  was  not,  for  several  reasons:  First,  because 
it  is  alleged  that  the  returns  to  the  writs  did  not  give  the 
court  jurisdiction  to  try  and  determine  the  case.  The  sheriff's 
return  to  the  first  of  these  writs  was,  "  Josiah  E.  McClure  not 
found,  November  7,  1842."  This  was  the  return  day  of  this 
writ.  The  return  of  the  second  was  this:  "  The  within  named 
Josiah  E.  McClure  not  found,  March  25,  1843."  This  latter 
writ  was  tested  on  the  18th  day  of  January,  1843,  and  was  re- 
turnable to  the  term  to  be  held  on  the  first  Monday  of  March, 
and  it  was  returned  during  that  term.  There  is  nothing  in 
the  record  which  indicates  when  the  writs  came  to  the  hands 
of  the  officer.  But  in  its  absence  the  law  will  presume  that 
they  were  delivered  at  the  time  they  were  issued. 
Neither  the  statute  nor  the  practice  require  the  officer  [517] 
to  indorse  the  date  of  their  delivery  to  him,  and  we 
can  perceive  no  necessity  for  such  evidence.  The  statute  has 
only  required  service,  or  two  nihils,  to  authorize  the  court  to 
proceed  to  hear  and  determine  the  case. 

It  is  again  urged,  that  these  returns  only  imply,  that  the 
defendant  was  not  found  on  the  day  named  in  the  return.  It 
is  not  usual,  if  it  has  ever  been  done,  for  the  officer  to  certify 
that  he  has  not  been  able,  during  the  whole  time  the  writ  was 
in  his  hands,  to  find  the  defendant.  Mr.  Justice  Blackstone, 
in  his  Commentaries,  vol.  3,  p.  283,  says,  if  the  sheriff  is  un- 
able to  find  the  defendant,  he  returns  "  that  he  is  not  found, 
non  est  inventus"  The  language  of  these  returns  is,  in  sub- 
stance, and  almost  precisely  the  same,  as  that  required  by  this 
authority.  They  clearly  conform  to  the  requirements  of  the 
law,  and  are  strictly  in  conformity  to  the  general  practice,  and 
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must  be  held  sufficient.  If  the  return  is,  that  service  has  been 
had,  then  it  should  distinctly  appear  at  what  time,  so  that  it 
may  appear  whether  it  was  as  long  as  ten  days  before  the  re- 
turn day  of  the  writ. 

It  is  likewise  urged  that  the  judgment  is  invalid,  and  there- 
fore fails  to  bar  the  equity  of  redemption,  because  Richards 
was  not  made  a  party  to  the  proceeding.  Had  this  been  a 
proceeding  in  equity,  this  would  be  undeniably  true.  But  as 
it  is  a  proceeding  given  and  regulated  alone  by  statute,  and  is 
in  a  court  of  law,  the  conclusion  is  irresistible,  that  it  was  the 
design  of  the  legislature,  in  the  absence  of  a  requirement  that 
it  should  be  in  the  form  of  an  equitable  proceeding,  that  it 
should  be  governed  by  the  practice  of  the  courts  of  law,  and 
not  of  equity.  This  court  held,  in  the  case  of  The  State  Bank 
v.  Wihon,  4  Gilm.,  57,  that  the  statute  authorizing  this  mode 
of  foreclosure  has  given  the  judgment  the  effect  of  a  recov- 
ery at  law,  against  the  mortgaged  premises.  That  it  creates 
no  new  liability,  but  is  merely  the  means  of  rendering  a  form- 
er lien  available.  And  that,  "  the  purchaser  under  the  judg- 
ment acquires  all  the  right  in  the  mortgaged  premises,  which 
the  mortgagor  had  at  the  time  of  the  execution  of  the  mort- 
gage, entirely  unaffected  by  the  title  or  lien  of  purchasers  or 
incumbrancers  subsequent  to  the  recording  of  the  mortgage, 
or  with  notice,  who  in  order  to  save  themselves,  must  redeem 
as  in  case  of  an  ordinary  sale  on  execution  at  law." 

In  all  suits  at  law  the  proceedings  are  confined  alone  to  the 
parties  to  the  transaction.  In  no  proceding  in  that  form  are 
subsequent  purchasers  or  incumbrancers  ever  made  parties, 
but  are  required  to  take  notice  of  the  proceeding,  and  failing 
to  do  so,  their  rights  are  not  protected.  A  plaintiff  after  re- 
covering a  judgment  is, not  required  to  give  notice  to 
[518]  persons  having  subsequently  acquired  rights,  before  he 
can  proceed  to  sale  and  satisfaction.  He  may  sell,  and 
they,  to  preserve  their  rights,  must  redeem  within  the  period 
limited  by  the  statute.  This  then  being  a  proceeding  and 
judgment  at  law,  the  rights  of  the  parties  must  be  governed 
by  the  rules  of  law  and  not  of  equity.  The  statute  having 
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authorized  a  foreclosure  in  this  mode,  and  not  having  required 
any  person  but  the  mortgagor  and  mortgagee,  or,  in  case  of 
their  death,  their  executors  or  administrators,  to  be  made  par- 
ties, and  the  statute  having  been  complied  with,  it  must  be 
held  sufficient. 

The  decree  in  bankruptcy  was  rendered  in  May,  1842,  and 
the  last  writ  of  sei.fa.  was  sued  out  in  January,  1843,  and 
judgment  was  rendered  in  the  month  of  March  following. 
Thus  it  will  be  observed  that,  by  the  operation  of  the  bank- 
rupt law,  McClure's  equity,  by  the  decree,  had  passed  to  Eich- 
ards,  before  the  judgment  was  rendered;  in  fact,  before  the 
proceeding  was  instituted  by  scire  facias.  By  the  decree  in 
bankruptcy,  Eichards  was  appointed  assignee,  and  succeeded, 
by  that  act,  to  McClure's  interest  in  the  land  which  passed  to 
him;  and  how  can  it  be  said  that  the  district  court  still  re- 
tained exclusive  jurisdiction  over  the  land?  It  no  doubt  still 
had  jurisdiction  and  power  over  the  assignee,  and  might  affect 
the  title  transferred  to  him,  or  the  title  of  other  parties,  by 
further  proceedings,  but  having  transferred  the  bankrupt's  title 
in  the  land  to  the  assignee,  its  exclusive  jurisdiction  over  the 
land  itself,  if  it  ever  had  any,  was  at  an  end. 

But  even  if  this  were  not  so,  the  proceeding  in  bankruptcy 
was  in  a  different  state,  and  parties  there  having  an  interest  in 
the  land  were  not  chargeable  with  the  notice  of  lis  pendens. 
And  as  the  application  of  the  mortgagor  was  for  the  benefit 
of  the  bankrupt  law,  and  not  for  the  sale  of  the  land,  or  any 
proceeding  to  affect  the  mortgagee's  interest,  no  reason  is  per- 
ceived why  a  sei.fa.  might  not  have  been  sued  out  whilst  his 
application  was  pending.  The  legal  effect  of  that  decree,  as 
far  as  it  related  to  this  land,  was  simply  to  pass  the  mortgag- 
or's equity  of  redemption,  precisely  as  if  it  had  been  transfer- 
red by  deed.  It  appears,  then  that  in  any  point  of  view,  this 
proceeding  by  sei.fa.  must  be  held  to  have  been  regular,  and 
the  sale  and  sheriff's  deed,  under  that  judgment,  were  suffi- 
cient to  bar  all  equities  of  redemption  in  the  lands  embraced 
in  the  second  mortgage. 

In  the  case  of  the  bill  to  foreclose  the  mortgage  first  given, 
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there  was  no  return  indorsed  upon  the  summons.  It  only  con- 
tained the  indorsements  signed  by  a  portion  of  the  defendants, 
acknowledging  service,  without  date,  but  whether  the  writ 

was  ever  in  the  hands  of  the  sheriff,  fails  to  appear.  In 
[519]    the  case  of  McDaniels  v.  Correll,  19  111.,  226,  it  was 

held  by  this  court,  that  a  summons  and  return,  under 
the  statute,  are  expressly  required,  to  give  the  court  jurisdic- 
tion of  the  persons  of  nonresident  defendants.  Without  that 
formality,  they  were  held  not  to  be  properly  before  the  court, 
and  all  its  proceedings,  as  to  them,  were  void.  In  that  case, 
there  was  publication,  but  no  summons  or  return.  In  this 
case,  there  was  the  writ  but  no  return,  which  brings  it  fully 
within  that  case,  which  is  decisive  of  this  question.  There- 
fore, for  the  want  of  jurisdiction  of  the  persons  of  the  non- 
resident defendants,  their  equity  of  redemption  was  unaffected 
by  the  decree  of  strict  foreclosure,,  and  still  subsists,  unless 
barred  by  the  statute  of  limitations. 

It  is,  however,  urged  with-  much  earnestness,  that  the  mort- 
gage and  the  decree  of  strict  foreclosure  are  color  of  title,  which, 
with  seven  years'  payment  of  taxes,  operates  as  a  bar  to  the 
redemption.  In  proceedings  in  chancery,  the  statute  may  be 
interposed  and  relied  upon,  as  in  an  action  of  law.  Whilst  it 
is  only  in  analogy  to  the  law,  yet  it,  in  the  same  manner  and 
to  the  same  extent,  follows  the  law  in  its  application.  Then, 
is  a  mortgage  and  decree  of  strict  foreclosure  color  of  title? 
By  the  mortgage  deed  the  legal  title  passes  to  the  mortgagee, 
but  in  equity,  the  right  of  redemption  remains  in  the  mortgag- 
or, even  after  the  condition  broken.  But  at  law,  after  con- 
dition broken,  the  mortgagee  may  bring  his  ejectment  and  re- 
cover possession.  The  mortgage  is  a  deed  of  conveyance  with 
a  condition  annexed,  and  purports  on  its  face  to  convey  the 
title,  but  the  condition  authorizes  the  mortgagor  to  defeat  the 
title  thus  conveyed  and  to  reinvest  it  in  himself,  by  a  perform- 
ance of  the  condition.  After  a  failure  to  perform  the  con- 
dition, the  title  apparently  becomes  absolute  in  the  mortgag- 
ee, and  is  clearly  color  of  title. 

As  equity  still  permits  a  redemption  notwithstanding  a 
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breach;  the  mortgagee  is  regarded  as  holding  the  title  in  trust 
for  the  mortgagor,  to  be  divested  when  the  money  is  paid.  It  is 
a  rule,  of  general  application,  that  a  trustee  shall  not  be  per- 
mitted to  rely  upon  the  efflux  of  time,  under  the  statute  of  lim- 
itations, so  long  as  that  relation  exists.  Until  it  is  termi- 
nated, he  is  estopped  to  interpose  the  bar.  So  of  a  tenant 
who  acquires  possession  from  a  landlord.  In  each  of  these 
cases  the  possession  will  be  held  subordinate  to,  and  under  the 
title  of,  the  mortgagee  or  the  landlord.  The  possession  so  ac- 
quired, and  whilst  so  continued,  is  held  not  to  be  hostile.  So 
of  the  payment  of  taxes.  Whilst  these  several  relations  ex- 
ist, the  possession  and  payment  of  taxes  cannot  be  held  to  be 
for  the  benefit  of  the  occupant,  and  cannot  in  good  faith  be  re- 
lied upon  for  hostile  purposes  against  the  mortgagor  or  land- 
lord. 

To  bring  themselves  within  the  good  faith  of  this 
statute,  they  must  first  surrender  the  possession  if  it  [520] 
has  been  obtained,  or,  as  against  the  mortgagor,  notice 
must  be  given  that  payment  of  taxes  is  claimed  to  be  in  the 
right  of  the  mortgagee  independent  of  the  mortgage,  or  the 
relation  must  be  apparently  terminated  in  some  other  mode. 
After  a  foreclosure,  or  an  effort  to  foreclose  the  mortgage,  by 
decree  or  deed  which  purports  to  have  that  effect,  the  pre- 
sumption then  arises  that  all  acts  done  in  reference  to  the 
property  are  done  under  a  claim  of  ownership,  by  the  mort- 
gagee, and  referred  to  his  color  of  title.  If  they  are  such  as 
is  required  by  the  statute,  and  for  the  period  of  time  desig- 
nated by  the  statute,  they  would  form  a  bar  to  a  redemption. 

It  is  also  urged  that  as  Richards,  Fake  and  Raymond 
were  not  properly  before  the  court,  and  as  their  right  to 
redeem  was  not  barred  by  the  strict  foreclosure  of  this 
mortgage,  that  Lee  in  his  lifetime,  and  his  heirs  since  his 
death,  were  chargeable  with  notice,  and  cannot  be  permitted, 
in  good  faith,  to  rely  upon  the  statute,  to  bar  the  right  of  re- 
demption. It  is  a  rule  of  uniform  application,  that  notice  of 
the  claim  of  other  persons  does  not  apply  under  the  statute  of 
limitations,  as  in  case  of  subsequent  purchasers  or  incumbranc- 

659 


521  OTTAWA, 


Chickering  et  al.  vs.  Failes,  surv.,  etc.,  et  al. 


ers,  under  the  registry  act.  In  the  case  of  Woodward  v. 
Blanchard,  16  111.,  433,  this  court  recognized  and  acted  upon 
this  doctrine  to  its  full  extent.  In  that  case  it  was  held,  that 
an  auditor's  deed,  to  a  purchaser  of  land  at  a  sale  for  taxes, 
although  the  law  under  which  the  sale  was  made  was  unconstitu- 
tional, and  the  sale  consequently  void,  yet  in  the  hands  of  the 
purchaser,  unless  chargeable  with  bad  faith,  was  color  of  title, 
and  might  be  relied  upon  as  a  bar,  when  the  other  require- 
ments of  the  statute  were  satisfied.  The  mere  fact  that  the 
sale  was  void  was  held  not  to  be  evidence  of  bad  faith. 
Again,  in  the  case  of  Laflin  v.  Herrington,  16  111.,  301,  it 
was  held  that  title  absolutely  void  in  its  inception,  where  held 
by  a  grantee  of  the  purchaser  at  the  void  sale,  unless  charge- 
able with  fraud,  is  claim  and  color  of  title  made  in  good  faith, 
within  the  meaning  of  the  statute. 

Whilst  these  decisions  were  under  the  eighth  section  of  the 
conveyance  act,  no  difference  is  perceived  between  it  and  the 
ninth  section  of  the  same  act,  as  it  regards  this  question.  It 
seems  to  be  altogether  immaterial,  whether  the  decree  was 
sufficient  or  not,  to  bar  the  equity  of  redemption,  to  render  it 
color  of  title.  The  effort  was  made  to  bar  it,  and  the  decree 
was  entered  for  that  purpose,  and  in  the  absence  of  fraud,  or 
proof  showing  that  it  was  in  bad  faith,  we  must  hold  that  it 
is  color  of  title  made  in  good  faith.  If  the  decree  was  not 
warranted,  it  was  no  more  bad  faith  for  the  mortgagee  to  re- 
ly upon  its  color  of  title,  than  for  a  purchaser  at  an  un- 
[521]  constitutional  and  void  sale  for  taxes.  It  must  be  held 
that  this  effort  to  foreclose  was  such  an  act  as  authorized 
the  mortgagee  to  act  under  claim  in  himself,  and  not  subordi- 
nate to  the  title  of  those  claiming  the  equity  of  redemption. 
That  proceeding  manifested  to,  them  and  to  the  world,  that  he 
no  longer  recognized  them  as  having  any  rights  in  the  prem- 
ises. That  act  was  hostile  to  their  rights,  and  his  subsequent 
acts  must  be  regarded  in  the  same  light. 

Then  was  there  a  payment  of  the  taxes  assessed  upon  these 
premises  by  the  person  holding  the  color  of  title,  for  the  period 
of  limitation?     Whilst  it  is  alleged  in  the  bill  and  admitted 
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in  the  answer  that  the  executors  of  Hubbard  held  the  lands 
under  his  will  as  trustees  for  the  creditors  and  heirs,  and  must 
therefore  have  held  the  legal  title,  yet  they  paid  the  taxes  in 
the  name  of  Lee  and  for  his  benefit,  and  whatever  his  equities 
might  be,  he  was  not  within  the  provisions  of  the  ninth  sec- 
tion, as  he  held  no  paper  title.  The  payment,  therefore,  made 
by  them  in  Lee's  name,  and  for  his  benefit,  before  they  con- 
veyed to  him,  did  not  concur  with  the  color  of  title.  That  was 
in  the  executors  of  Hubbard,  after  his  death,  until  they  con- 
veyed to  Lee,  and  to  have  come  within  the  statute,  the  pay- 
ment should  have  been  made  in  their  name. 

And  the  record  fails  to  show  that  Lee's  executors  held  the 
fee,  or  any  other  interest  in  the  premises  after  his  death.  It 
however  does  appear  that  after  his  death,  the  taxes  were  paid 
in  the  name  of  his  executors.  In  the  absence  of  proof,  we 
must  conclude  that  the  lands  were  devised  to  his  heirs,  or 
those  whom  he  regarded  as  having  claims  on  his  bounty,  and 
to  have  rendered  the  payment  of  taxes  in  the  name  of  his  ex- 
ecutors available,  it  should  have  appeared  that  the  will  vested 
in  them  some  title,  or  at  least  required  them  to  pay  the  taxes 
until  the  estate  was  settled.  In  the  absence  of  such  proof,  the 
payment  thus  made  cannot  be  regarded  as  concurring  with 
the  color  of  title. 

It  then  remains  to  inquire,  whether  the  payment  of  taxes 
by  Lee  concurred  with  the  color  of  title  vested  in  him,  for 
seven  successive  years.  Hubbard's  executors  conveyed  the 
premises  to  him,  on  the  30th  of  May,  1849,  and  the  paj^ers 
were  delivered  by  Brown,  the  agent  of  Lee,  to  Kerf oot,  the 
agent  of  Lee's  executors,  in  the  month  of  February,  1855,  and 
if  Lee  had  only  died  immediately  previous  to  that  time,  it 
would  have  been  something  less  than  six  years.  And  Kerfoot 
testifies,  that  after  receiving  the  papers,  he  paid  the  taxes  for 
Lee's  executors.  Brown  testifies  that  he  paid,  in  the  name  of 
Lee  and  of  his  executors,  by  which  we  infer  that  until  Lee's 
death,  he  paid  in  his  name,  and  afterwards  in  the  name  of  the 
executors.  So  that  we  must  conclude  that  Lee  had  died 
before  Brown  ceased  to  pay  taxes,  but  the  evidence    [522] 
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fails  to  show  what  length  of  time.  In  any  event  it  can- 
not be  seen,  that  the  payment  of  taxes  concurred  with,  or 
was  made  in  the  name  of  the  person  holding  the  color  of  title 
for  seven  successive  years  prior  to  the  commencement  of  this 
suit.  Had  it  appeared  that  payment  was  continued  after  the 
death  of  Lee,  by  the  persons  holding  the  color  of  title  inher- 
ited or  devised  to  them  by  Lee,  whether  as  trustees,  or  in  their 
own  right,  then  it  would  have  sufficed.  The  proof  fails  to 
show  that  fact,  and  it  must  be  held  that  the  proof  in  this  rec- 
ord fails  to  bring  the  lands  embraced  in  the  first  mortgage, 
within  the  ninth  section  of  the  conveyance  act. 

The  decree  of  the  court  below  is  affirmed,  in  dismissing  the 
bill  as  to  the  undivided  fourth  of  the  E.  i  K  W.  36,  39  K, 
13  E.,  and  lot  8  in  Egan's  subdivision  of  block  47,  school 
section  addition  to  Chicago,  and  is  reversed  and  remanded  as 
to  the  undivided  half  of  S.  W.  20,  39  K,  14  E.,  and  undivided 
eighth  of  E.  i  K  E.  20,  T.  39  1ST.,  K.  14  E.,  embraced  in  the 
mortgage  of  July  13,  1836,  for  further  proceedings  not  incon- 
sistent with  this  opinion,  and  that  each  party  pay  one-half  of 
the  costs  in  this  court,  and  in  the  court  below. 


Kersey  H.  Fell,  Appellant,  vs.  William  Cessford,  Appellee. 

Appeal  from  McLean. 

In  order  to  take  the  benefit  of  the  limitation  under  claim  and  color  of  title, 
the  payment  of  taxes  must  be  by  the  person  who  holds  the  color  of 
title.  If  the  taxes' for  any  year  of  the  seven  were  paid  by  one  in  whom 
the  title  was  not  existing,  the  limitation  fails. 

This  is  an  action  of  ejectment,  commenced  by  Kersey  H. 
Fell,  against  William  Cessford,  on  the  third  day  of  February, 
1860,  in  the  McLean  circuit  court,  to  recover  possession  of 
lot  eight  in  block  eight,  in  Allin,  Gridley  and  Prickett's  Ad- 
dition to  Bloomington. 

In  January,  1861,  the  cause  came  on  for  trial,  and  was  by 
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agreement  tried  by  the  court  without  the  intervention  of  a 

The  bill  of  exceptions  shows  that  on  the  trial  of  the  cause, 
appellant  offered  and  read  in  evidence,  without  objection: 

1.  The  certificate  of  the  register  of  the  land  office,  proving 
entry  of  the  north  half  of  the  northwest  quarter  of  section  4, 
town  23,  range  2  east  of  third  principal  meridian,  in  McLean 
county,  by  James  Latta,  October  14,  1830. 

2.  A  deed  from  James  Latta  to  James  Allin,  dated  [523] 
February  1,  1832,  conveying  sixty  acres  off  west  end  of 

said  north  half  of  northwest  quarter. 

3.  The  plat  of  Allin,  Gridley  and  Prickett's  addition  to 
Bloomington,  properly  certified,  acknowledged  and  recorded, 
and  laid  off  on  a  part  of  the  northwest  quarter  of  said  section 
4,  by  James  Allin,  Asahel  Gridley  and  David  Prickett;  said 
plat  containing,  among  others,  block  eight,  composed  of  ten 
lots,  one  of  which  is  lot  eight. 

4.  Appellant  then  introduced  one  Peter  Folsom,  who  testi- 
fied that  he  was  county  surveyor,  and  knew  the  premises  in 
controversy;  that  block  eight  containing  said  lot  eight,  was 
laid  off  on  the  premises  known  as  sixty  acres  off  the  west 
end  of  the  north  half  of  the  northwest  quarter  of  section  4, 
aforesaid. 

5.  A  power  of  attorney,  regularly  executed  and  recorded, 
from  James  Allin  and  David  Prickett,  to  Asahel  Gridley, 
dated  November,  1836,  authorizing  Gridley  to  convey  any  and 
all  lots  in  Allin,  Gridley  and  Prickett's  Addition,  afore- 
said, etc. 

6.  A  deed,  regularly  executed  and  recorded,  from  Asahel 
Gridley  and  James  Allin  and  David  Prickett,  by  Gridley  their 
attorney,  to  William  L.  Newbold,  dated  March  10,  1837,  con- 
veying the  lot  eight  in  controversy. 

7.  A  deed,  regularly  executed  and  recorded,  from  William 
L.  Newbold  to  Kersey  H.  Fell,  dated  March  5,  1855,  convey- 
ing said  lot  eight. 

8.  The  return  on  the  declaration,  showing  that  appellee  was 
in  possession  of  said  lot  eight. 
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And  here  appellant  rested. 

Appellee  then  offered  in  evidence: 

A  deed  from  the  sheriff  of  McLean  county,  Illinois,  to 
James  Allin,  dated  September  18,  1843,  conveying  said  lot 
eight;  and  purporting  on  its  face  to  be  based  on  a  sale  of  taxes 
on  the  10th  day  of  May,  1841.  The  deed  was  regularly  ex- 
ecuted and  recorded. 

A  quitclaim  deed,  from  James  Allin  to  James  Allin  Jr.,  of 
McLean  county,  Illinois,  dated  February  11,  1852,  releasing 
and  quitclaiming  all  interest  in  said  block  eight  —  the  con- 
sideration being  one  dollar,  and  natural  love  and  affection. 
This  deed  was  regularly  acknowledged  and  recorded. 

A  quitclaim  deed,  regularly  executed  and  recorded,  from 
James  Allin  Jr.,  to  Peter  Donahue,  of  date  October  26,  1854, 
quitclaiming  and  releasing  all  his  interest  in  said  lot  eight; 
said  deed  contains  this  statement,  to  wit:  "The  party  of  the 
first  part  (Allin)  conveys  and  quitclaims  to  the  party  of  the 
second  part  (Donahue),  his  heirs,  etc.,  all  the  interest  of  the 
party  of  the  first  part  in  and  to  the  following  lot,  piece, 
[524]  or  parcel  of  land,  which  the  party  of  the  first  part  holds 
and  hereby  conveys  under  a  tax  title,  to  wit,  lot 
eight,"  etc. 

It  was  then  admitted  that  the  defendant  was  the  tenant  of 
Peter  Donahue,  and  holding  said  premises  as  such. 

The  defendant  then  introduced  tax  receipt  of  date  June  3, 
1853,  for  taxes  of  1852,  paid  by  James  Allin  Jr.  Also  tax 
receipt  of  date  April  24, 1854,  for  taxes  of  1853,  paid  by  James 
Allin  Jr.  Also  tax  receipt  of  date  October  11, 1855,  for  taxes 
of  1854,  paid  by  James  Allin  Jr.;  to  the  introduction  of  this 
receipt  plaintiff  objected  —  court  overruled  the  objection  and 
plaintiff  excepted;  and  then  defendant  proved  payment  of 
taxes  by  Peter  Donahue  for  the  years  1856,  1857,  1858,  1859, 
1860. 

Defendant  then  introduced  the  collector's  book  of  1854, 
showing  the  assessment  of  lot  eight  in  the  name  of  James 
Allin  Jr. 

The  defendant  then  introduced  James  Allin  Jr.,  who  testa- 
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fied  that  about  six  months  after  he  made  his  deed  to  Donahue, 
said  Donahue  took  possession  of  the  lot  and  built  a  house  on 
it;  or  it  might  have  been  from  six  to  twelve  months  after 
making  the  deed  that  the  house  was  built  and  possession  taken 
of  the  lot.  Allin  also  testified  that  he  paid  the  taxes  of  1854 
with  his  own  money,  October  11,  1855. 

This  was  all  the  evidence  offered. 

On  the  foregoing  evidence  the  court  rendered  its  decision  in 
favor  of  defendant.  The  plaintiff  moved  for  a  new  trial,  the 
motion  was  overruled,  and  plaintiff  excepted,  and  judgment 
rendered  for  defendant.  And  plaintiff  prayed  and  obtained 
an  appeal. 

W.  W.  Orme,  for  appellant. 

Hogg  <&  Reeves,  for  appellee. 

Breese,  J.  "We  propose  to  examine  but  one  of  the  points 
made  in  the  case,  and  that  is,  Did  color  of  title  and  payment  of 
taxes  for  seven  successive  years,  concur  in  the  appellee,  who 
was  defendant  below? 

The  appellant  made  out  a  clear  legal  title  to  the  premises, 
through  conveyances  from  the  original  patentee  of  the  land,  of 
which  the  lot  in  question  was  a  part. 

The  defendant  exhibited  a  deed  from  the  sheriff  of  McLean 
county,  to  James  Allin,  dated  in  September,  1843,  based  on 
a  sale  for  taxes  on  the  10th  May,  1841  —  a  quitclaim  deed 
from  Allin  to  James  Allin  Jr.,  dated  February  11,  1852, 
releasing  to  him  all  his  interest  in  the  lot,  and  a  quit- 
claim deed  from  James  Allin  Jr.,  to  Peter  Donahue,  dated 
October  26,  1854.  It  was  admitted  the  defendant  was 
tenant  of  Donahue.  The  defendant  then  introduced  [525] 
a  tax  receipt,  dated  June  3,  1853,  for  the  taxes  of  1852, 
paid  by  James  Allin  Jr.;  also  one  dated  April  24,  1854, 
for  the  taxes  of  1853,  paid  by  the  same  person;  also  a  tax 
receipt  dated  October  11,  1855,  for  the  taxes  of  1854,  paid 
by  the  same  person;  and  then  proved  payment  of  taxes 
.by  Peter  Donahue,  his  grantee,  for  the  years  1856,  1857, 
1858,  1859,  and  1860.     The  collector's  book  of   1854  showed 
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the  assessment  of  the  lot  in  the  name  of  James  Allin  Jr: 
The  defendant  then  proved  by  James  Allin  Jr.,  that  about 
six  or  twelve  months  after  he  made  his  deed  to  Donahue, 
he,  Donahue,  took  possession  of  the  lot  and  built  a  house  on 
it.  He  also  testified  that  he  paid  the  taxes  of  1854  with  his 
own  money,  on  the  11th  October,  1855. 

The  suit  was  brought  to  the  February  term,  1860,  of  the 
McLean  circuit  court. 

The  appellee  contends  that  these  facts  bring  him  with- 
in the  eighth  section  of  our  limitation  act  or  conveyance  act, 
ch.  24. 

That  section  is  familiar  to  all.  It  provides  for  an  actual 
possession  of  lands  or  tenements  under  claim  and  color  of 
title  made  in  good  faith,  and  a  continuance  in  such  possession 
for  seven  successive  years,  and  for  the  payment  of  all  taxes 
legally  assessed  on  such  land  or  tenements  during  that  time. 
These  facts,  combined  or  concurring,  make  the  party  setting 
them  up  the  legal  owner  of  the  land  or  tenement  to  the  extent 
and  according  to  the  purport  of  his  paper  title  (Scates'  Comp., 
750).     The  want  of  any  one  of  them  vitiates  the  title. 

The  proof  in  this  case  does  not  show,  first,  a  continued  pos- 
session of  seven  years,  nor  does  it  show  the  payment  of  taxes 
for  seven  successive  years — the  taxes  for  the  year  1855  being 
unpaid,  nor  does  it  show,  that  the  payment  of  taxes  and  color 
of  title  unite  in  one  and  the  same  person  at  the  times  the  taxes 
were  paid.  James  Allin  Jr.,  did  not  hold  the  color  of  title- 
when  he  paid  the  taxes  of  1854.  They  were  paid  by  him  with 
his  own  money  in  October,  1855,  one  year  before  which  time, 
he  had  transferred  his  title,  whatever  it  was,  to  Donahue,  so 
that  at  the  time  of  this  payment,  the  color  of  title  was  in 
Donahue.  The  benefit  of  this  payment  cannot  enure  to  the 
benefit  of  the  purchaser  from  him.  For  that  year,  Allin  paid 
the  taxes,  and  Donahue  held  the  color  of  title. 

The  case  seems  to  fall  fully  within  the  decisions  in  Gofield 
v.  Furry ,  19  111.,  186;  Newland  v.  Marsh,  id.,  385;  Dunlaj) 
v.  Daugherty,  20  id.,  404;  Dawley  v.  Van  Court,  21  id.  462; 
and  Bride  v.  Watt,  23  id.,  512. 
666 


APRIL  TEEM,  1801.  526 

Woolley  vs.  Magie. 

The  judgment  is  reversed,  and  the  cause    remanded   for 
further  proceedings  consistent  with  this  opinion. 
Judgment  reversed. 


Betsey  Wololey,  Plaintiff  in  Error,  vs.  William  H.    [526] 
Magie,  Defendant  in  Error. 

Error  to  the  Superior  Court  of  Chicago. 

1.  The  case  of  Owen  vs.  Bobbins,  19  111.  545,  approved. 

2.  Dower  docs  not  attach  to  land,  where  the  husband  has  conveyed  before 

he  had  either  a  legal  or  equitable  title. 

3.  A,  without  any  title  in  himself,  conveyed  land  to  B,  for  which  he  after- 

wards obtained  a  certificate  of  purchase  from  the  land  office,  upon 
which  a  patent  was  subsequently  issued  to  A-  Held,  that  the  wife  of 
A  was  not  dowable  of  this  land. 

The  petition  for  dower  of  the  plaintiff  in  error  sets  forth : 

That  petitioner  married  Jeddiah  Woolley  Jr.,  January  30, 
1832. 

That  said  Woolley  Jr.  died  February  4,  1857. 

That  by  act  of  congress,  approved  May  29,  1830,  certain  set- 
tlers on  the  public  lands  were  entitled  to  preempt  a  quarter 
section,  on  paying  the  minimum  government  price  therefor; 
which  act  further  provided  that  "  all  assignments  and  trans- 
fers of  the  right  of  preemption  given  by  this  act,  prior  to  the 
issuance  of  patents,  shall  be  null  and  void." 

That  by  act  of  congress  approved  July  19,  1834,  the  act 
last  aforesaid  was  revived,  and  continued  in  force  for  two 
years  in  favor  of  persons  therein  described. 

That  on  June  19,  1834,  Woolley  was,  by  possession  and 
cultivation  of  the  west  half  of  northeast  quarter  of  section  4,- 
township  39  north,  of  range  14  east  of  3d  principal  merid- 
ian, in  Cook  county,  within  the  purview  of  said  acts  of  con- 
gress, entitled  to  a  preemption ;  and  that  on  November  IT,  1834, 
he  duly  made  his  proofs,  paid  his  money,  and  took  from  the 
receiver  a  preemption  certificate  for  said  half  quarter  section 
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That  by  virtue  of  the  premises,  petitioner's  husband  became 
seized  of  an  equitable  estate  of  inheritance  in  said  land,  and 
petitioner  became  seized  of  an  inchoate  right  of  dower  therein. 

That  on  May  17,  1836,  "Woolley  deposited  his  preemption 
certificate  in  the  general  land  office,  and  received  a  patent 
dated  on  the  day  and  year  last  aforesaid,  from  the  president 
for  said  land. 

That  by  means  thereof,  Woolley,  on  May  17,  1836,  became 
seized  of  a  legal  estate  of  inheritance  in  said  land,  and  the 
petitioner  of  an  inchoate  right  of  dower  therein. 

That  petitioner  has  never  released  or  waived  her  right  of 
dower  in  said  land,  but  is  now  entitled  to  dower  therein. 

That  by  deed  made  October  30,  1834,  Woolley  undertook 
to  grant  and  convey  said  land  to  one  Hiram  Pearsons. 
[527]  That  at  time  of  making  said  deed,  Woolley  had  not 
paid  the  United  States  for  said  land,  had  not  received 
nor  was  entitled  to  receive  a  preemption  certificate  therefor, 
had  no  legal  or  equitable  title  therein,  nor  any  interest  therein, 
which  he  had  the  legal  right  to  convey  under  the  prohibition 
of  the  acts  of  congress. 

That  by  the  law  of  Illinois,  approved  July  1, 1827,  it  is  pro- 
vided that  when  a  person,  not  having  the  legal  estate  in  land, 
■conveys  it  in  fee  simple  absolute,  and  afterwards  acquires  the 
legal  estate,  it  shall  be  taken  to  be  in  trust  for  the  grantee, 
and  the  conveyance  shall  be  deemed  as  valid  as  though  the 
grantor  held  the  legal  estate  when  he  conveyed. 

That  after  the  issuance  of  the  patent  aforesaid,  the  legal 
estate  in  the  land  passed  to  Hiram  Pearsons,  by  virtue  of  the 
law  last  aforesaid,  but  subject  to  the  petitioner's  rights  of 
dower. 

That  the  defendant  is,  and  has  been  since  February  4, 1857, 
in  possession  of  and  the  owner  of  a  legal  estate  in  fee  simple 
in  a  portion  of  said  land  (deriving  his  title  through  said  Hiram 
Pearsons),  to  wit,  of  the  west  221  29-100  feet  of  lots  81  to  90 
inclusive,  of  Bronson's  addition  to  Chicago,  in  said  Cook 
county. 

That  on  March  21, 1860,  petitioner  applied  to  defendant  and 
668 


APRIL  TEEM,  1861.  528 

Woolley  vs.  Magie. 

requested  him  to  set  oft*  and  let  her  into  the  possession  and 
enjoyment  of  one-third  part  of  the  land  last  described,  as  hei 
dower  therein,  but  defendant  refused. 

That  petitioner  therefore  prays  the  court,  that  one- third 
part  of  the  last  described  land  may  be  assigned  and  set  off*  to 
her  as  her  dower,  and  that  she  may  be  let  into  the  full  and 
immediate  possession  thereof,  and  be  decreed  to  hold  the  same 
for  her  life. 

The  deed  to  Pearsons  is  a  warranty  deed,  dated  October  20, 
1834,  signed  by  Jeddiah  "Woolley  and  Betsey  Woolley,  and 
running  from  them,  as  parties  of  the  first  part,  to  Hiram 
Pearsons,  as  party  of  the  second  part;  in  consideration  of 
$300,  parties  of  the  first  part  grant,  bargain,  sell  and  convey 
to  party  of  second  part  the  half  quarter  section  of  land  afore- 
said, to  have  and  to  hold  the  same  to  him,  his  heirs  and  assigns 
forever. 

Woolley  covenants  that  he  is  seized  of  an  absolute  estate  of 
inheritance  in  fee  simple,  has  good  right  to  sell,  and  that  Pear- 
sons, his  heirs  and  assigns,  shall  quietly  possess  the  premises 
against  all  persons  lawfully  claiming  the  same;  that  the 
premises  are  free  from  incumbrance;  that  the  parties  of  first 
part,  and  all  persons  lawfully  deriving  any  estate  in  said 
premises  under  or  in  trust  for  them,  will,  at  any  future  time, 
on  reasonable  request  and  costs  paid,  do  any  further  acts  and 
make  any  further  conveyances  required  by  the  party 
of  the  second  part,  his  heirs  or  counsel,  for  the  better  [528] 
vesting  of  the  premises  in  the  party  of  the  second  part, 
his  heirs  and  assigns,  forever. 

A  general  demurrer  was  filed  to  this  petition. 

Order  sustaining  demurrer. 

Petitioner  elects  to  stand  and  abide  by  her  petition;  and 
court,  on  motion,  dismiss  the  petition. 

Errors  assigned: 

Court  erred  in  sustaining  demurrer  to  amended  petition. 

Court  erred  in  dismissing  amended  petition. 

Court  erred  in  giving  judgment  for  defendant  instead  of 
petitioner. 
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Prays  a  reversal  of  the  judgment. 

F.  B.  Peabody,  for  plaintiff  in  error. 

S ' Gammon,  McCagg  <&  Fuller,  for  defendant  in  error. 

Caton",  C.  J.  The  very  close  and  ingenious  printed  argu- 
ment which  has  been  filed  for  the  petitioner  in  this  case  has 
induced  us  carefully  to  reconsider  the  case  of  Owen  v.  Mob- 
bins,  19  111.,  545.  If  that  case  was  correctly  decided,  it  effect- 
ually disposes  of  this,  for  it  was  a  stronger  case  for  the  peti- 
tioner than  this  is.  There,  the  husband  held  a  certificate  of 
purchase  from  the  state,  and  had  paid  three-quarters  of  the 
purchase  money  during  the  coverture  and  before  he  conveyed 
the  premises  by  deed,  by  virtue  of  which  the  subsequent  title, 
which  was  acquired  by  the  husband  but  a  short  time  after  up- 
on the  payment  of  the  final  installment  of  the  purchase  money, 
enured  to  his  grantees;  while  here,  the  deed,  under  which  the 
title  enured  to  the  grantee,  was  made  before  the  husband  had 
a  shadow  of  title  to  the  land,  either  legal  or  equitable.  We 
are  still  satisfied  that  Owen's  case  was  well  decided,  and  this 
must  be  decided  in  the  same  way.  We  propose  to  add  a  little 
to  what  was  said  in  that  case.  It  is  insisted  that,  while  Wool- 
ley  held  the  certificate  of  purchase  and  before  he  received  the 
patent  for  the  land,  he  held  the  equitable  estate,  not  in  trust 
for  the  grantee  in  his  deed,  but  in  his  own  right  and  for  his 
own  benefit,  for  the  reason,  as  it  is  said,  that  an  equity  cannot 
arise  upon  an  equity.  Such  an  application  of  this  maxim 
shows  that  its  meaning  is  not  comprehended,  no  doubt  because 
its  proper  application  would  not  subserve  this  cause.  All  who 
are  at  all  familiar  with  remedies  afforded  by  courts  of  equity, 
know  that  equitable  rights  are  constantly  enforced  through 
apparent  equities  in  others,  in  this  sense  of  the  term :  thus, 
if  A  purchase  land  with  the  money  of  B,  and  takes  to  himself 

a  contract  of  purchase,  a  resulting  trust  would  arise  in 
[529]    favor  of  him  whose  money  purchased  the  land,  and  that, 

too%,  upon  the  equitable  title  which  vested  in  the  nom- 
inal purchaser,  through  the  contract  of  purchase.  A  little  re- 
flection will  suggest  to  every  legal  mind  many  cases  where  a 
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trustee  may  hold  an  equitable  interest  or  title  in  trust  for  an- 
other. To  say  that  while  Woolley  held  the  equitable  title  to 
this  land,  arising  from  the  certificate  of  purchase,  he  held  it 
in  his  own  right,  while  the  law  had  already  declared  that,  the 
moment  that  equitable  title  ripened  into  a  legal  title,  it  would 
instantly  vest  in  his  grantee,  is  quite  too  superficial  a  notion 
of  the  law.  Dower  could  no  more  attach  to  this  equitable  title 
while  nominally  in  the  hands  of  Woolley,  than  it  would  had 
Woolley  purchased  a  farm  with  the  money  of  Pearsons,  and 
taken  a  contract  for  a  deed  to  himself,  and  expressly  declared 
on  its  face  that  it  was  in  trust  for  Pearsons. 

A  point  is  made,  that  there  was  an  act  of  congress,  render- 
ing void  all  contracts  for  sales  of  preemption  rights.  Were 
this  a  sale  of  a  preemption  right,  that  would  raise  an  impor- 
tant question  for  discussion.  But  it  was  not,  nor  did  it  pur- 
port to  be  a  sale  of  preemption  right.  It  purported  to  be  a 
sale  of  the  land  in  fee  simple,  but  it  was,  in  fact,  a  sale  of 
nothing.  The  only  effective  and  vital  part  of  the  deed,  at  that 
time,  was  the  covenants.  There  is  nothing  to  show  that  the 
grantee  did  not  suppose,  at  that  time,  that  the  grantor  had  a 
perfect  title,  or,  if  he  had  not,  that  he  knew  by  what  means 
he  expected  to  get  one.  The  judgment  of  the  court  below  is 
affirmed. 

Judgment  affirmed. 
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Richard  Blount,  Plaintiff  in  Error,  vs,  Thompson  Tomlin  et 
al.,  Defendants  in  Error. 

Error  to  Mason. 

Where  a  writ  of  error  is  made  a  supersedeas,  it  does  not  revive  an  Injunc- 
tion ;  for  this  purpose  a  special  order  is  necessary. 

This  was  a  motion  by  plaintiff  in  error,  founded  upon  affi- 
davits asking  for  an  attachment  of  the  bodies  of  certain  par- 
ties, who  had  taken  violent  possession  of  certain  premises  in 
litigation  in  this  suit. 

It  appears,  that  an  injunction  had  been  obtained  in  the 
court  below,  restraining  the  defendants  in  error  from  taking 
possession  of  the  premises.  This  injunction  was  dissolved, 
and  the  bill  dismissed,  with  a  decree  for  costs  against  the 
complainants,  and  the  complainant  sued  out  his  writ  of  error, 
which  was  made  a  supersedeas.  Afterwards,  the  violence 
complained  of  occurred,  in  disregard  of  the  supersedeas,  as  is 
alleged. 
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T.  P.  Cowan,  for  the  motion. 
W.  G.  Goudy,  contra. 

Per  Curiam.    The  making  a  writ  of  error  operate  as  a 

supersedeas,  where  an  injunction  has  been  dissolved, 

[532]    does  not  revive  the  injunction.     For  that  purpose  a 

special  order  is  required.     The  act  complained  of  was 

not  in  contempt  of  the  order  of  the  court. 

Motion  denied. 

Note. — This  and  the  two  following  decisions  were  made  at  January 
term,  1862,  in  the  Second  Grand  Division. 


On  the  Application  of  Isaao  K.  Klepper  for  a  writ  of  ha- 
beas corpus. 

A  petition  for  a  writ  of  habeas  corpus  shall  set  out  the  evidence  given  to 
support  the  commitment.  The  court  will  otherwise  presume  in 
favor  of  the  conduct  of  the  committing  officer. 

Klepper  presented  his  petition  to  the  court,  founded  upon 
his  own  affidavit,  setting  forth,  that  he  had  been  committed 
to  the  Adams  county  jail,  on  a  charge  of  murder,  and  that 
bail  had  been  refused  him.  Also,  that  the  facts  showed,  that 
the  offense  was  not  murder,  but  one  of  less  magnitude,  and 
that  he  should  be  released  on  bail ;  and  his  counsel  supported 
the  petition,  by  an  affidavit,  stating  that,  in  his  opinion,  the 
evidence  was  insufficient  to  warrant  a  committal  without  bail. 

Grimshaw  dh  Williams,  for  petitioner. 

Per  Curiam.  This  petition  does  not  state  the  evidence 
adduced  before  the  examining  officer,  but  rests  only  on  the 
affidavit  of  the  petitioner  and  his  counsel.  We  are  bound  to 
suppose  that  the  committing  officer  acted  properly  upon  the 
evidence  submitted,  and  shall  sustain  his  proceeding  —  pre- 
ferring to  rely  upon  the  presumptions  in  favor  of  the  conduct 
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of  the  committing  officer,  rather  than  take  the  opinions  of  the 
accused  or  his  counsel. 

A  petition  of  this  character  should  set  forth  the  evidence,  so 
that  the  court  may  act  advisedly,  before  such  a  writ  is  granted. 

Petition  denied. 


John  B.  West,  Plaintiff  in   Error,  vs.  William   H.    [533] 
Biggs,  Defendant  in  Error. 

Error  to  Macon. 

There  must  be  ten  days'  notice,  in  writing,  with  proof,  before  the  court 
will  grant  a  rule  to  join  in  error,  of  the  intention  to  revive  a  suit  by 
the  representative  of  a  deceased  plaintiff  in  error.  If  the  party  de- 
fending is  a  nonresident,  there  must  be  publication,  as  in  other  cases. 

The  death  of  the  plaintiff  in  error  was  suggested,  and  his 
administrator  was  substituted  as  the  party  to  the  record.  A 
motion  was  thereupon  made  for  a  rule,  that  the  defendant 
should  join  in  error. 

F.  S.  Murphy,  for  the  motion. 

Per  Curiam.  On  the  suggestion  of  the  death  of  a  plaintiff 
in  error  or  appellant,  and  a  revival  of  the  suit  in  the  name  of 
the  representative  of  the  deceased  party,  there  must  be  ten 
days'  notice  given  of  such  revival  to  the  opposite  party,  before 
a  rule  will  be  granted  to  compel  a  joinder  in  error. 

The  notice  of  the  intention  to  revive,  or  of  the  revival,  may 
"be  given  before  or  during  the  term.  Until  notice  is  served, 
the  party  defending  cannot  know  whether  any  steps  will  be 
taken  in  the  cause,  and,  consequently,  need  not  be  prepared 
with  his  defense. 

The  notice  in  such  a  case  should  be  in  writing,  and  proof  of 
service  must  be  furnished  to  the  court.  If  the  party  defend- 
ing is  a  nonresident,  then  there  must  be  notice  given  him  by 
publication,  as  in  other  cases  of  nonresidents,  with  proof  of 
that  fact;  or  a  rule  to  join  in  error  will  not  be  granted. 

Motion  denied. 
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ABATEMENT. 
See  Motion.    Pleading.    Practice. 

ACKNOWLEDGMENT. 

An  acknowledgment  by  a  wife  to  convey  the  fee  of  her  separate  estate  will 
be  sufficient,  although  it  contains  all  that  is  required  for  that  pur- 
pose,  as  also  all  that  is  required  to  release  her  dower.  Redundancy 
does  not  vitiate  an  acknowledgment.    Chester  v.  Rumsey,  97 

ACTION. 

1.  Where  a  corporation,  in  existence  or  in  contemplation,  expends  money 

upon  the  strength  of  subscriptions  made  in  its  aid,  the  subscribers 
will  be  liable  in  an  action  for  money  paid,  laid  out  and  expended. 
Griswold  v.  Trustees,  etc.,  4 

2.  A  subscription  enures  to  the  benefit  of  a  corporation,  although  there- 

after created.    Ibid,  41 

3.  Where  a  debtor  of  one  of  two  joint  contractors  is  garnisheed  and  a 

judgment  is  obtained  against  him,  the  party  whose  debtor  has  been 
garnisheed  may  make  his  cocontractor  contribute  for  his  part  of  the 
debt  satisfied  by  the  garnishment — although  the  debtor  garnisheed 
has  been  granted  time  for  the  payment  of  the  judgment  against  him. 
Oillilan  v.  Nixon,  50 

4.  An  aotion  of  assumpsit  will  lie  to  recover  money  deposited  with  a  stake 

holder,  upon  a  wager  to  trot  horses,  he  having  promised  to  pay  the 

same  to  the  demandant,  the  race  not  having  taken  place.    Parmelee  v. 

Rogers,  56 

5.  The  act  which  authorizes  a  recovery  before  a  justice  of  the  peace,  from 

a  constable,  of  three  times  the  value  of  property  levied  upon  by  him, 
if  exempted  from  levy,  is  still  in  force.     Campbell  v.  Conover,  64 

6.  In  Peoria  county  a  justice  of  the  peace  has  jurisdiction  to  try  such  a 

case,  where  three  times  the  value  of  the  property  levied  upon  does  not 
exceed  three  hundred  dollars;  in  other  counties  the  jurisdiction  is 
limited  to  one  hundred  dollars.     Ibid,  64 

7.  A  party  who  sues  a  sheriff  for  a  false  return,  and,  upon  a  recovery,  en- 

ters a  remittitur  for  a  part,  will  suffer ;  he  must  not  divide  his  demand ; 
he  cannot  recover,  first  from  the  sheriff  and  then  from  other  parties, 
who  held  the  effects  of  the  debtor  under  an  agreement  to  divide  the 
proceeds  of  them  among  his  creditors.    Ross  v.  Weber,  221 

8.  A  brought  trover  against  B  for  goods  which  A  had  surreptitiously  taken 
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from  B,  and  which  had  been,  by  cousent  of  A,  transferred  to  B  as 
his,  which  goods  were  afterwards  levied  upon  as  the  goods  of  A,  by 
his  direction.  Held,  that  A  could  only  recover  nominal  damages,  if 
anything,  against  B,  for  a  detention  of  such  goods,  and  that  the  pre- 
sumption is,  in  the  absence  of  proof  to  the  contrary,  that  the  goods 
either  went  to  satisfy  the  execution  or  were  returned  to  A.  Perkins 
v.  Freeman,  477 

9.  If  a  person  stands  by  and  sees  another  doing  work  necessary  and  use- 
ful to  him,  and  appropriates  it,  he  may  become  liable  on  an  implied 
promise  to  pay  the  value  of  it.    Be  Wolf  v.  City  of  Chicago,         443 

See  Acknowledgment.  Contract,  15,  16.  Damages.  Deeds.  Eject- 
ment. Malicious  Prosecution.  Married  Women.  Railroads. 
Replevin.    Sale  op  Land,  3,  4. 


ADMINISTRATOR. 

1.  Where  a  petition  by  an  administrator  for  the  sale  of  real  estate,  states 

enough  to  require  the  court  to  act,  its  orders  and  decisions  are  bind- 
ing until  they  are  reversed ;  they  cannot  be  attacked  collaterally. 
Iverson  t>.  Loberg,  179 

2.  A  proceeding  by  an  administrator  to  sell  real  estate  is  not  a  chancery 

proceeding.    Moline  Company  v.  Webster,  233 

3.  An  allowance  by  the  probate  court  of  a  claim  against  an  estate  is  not 

conclusive  against  an  heir  in  this  proceeding,  and  he  may  contest  its 
validity.    Ibid,  233 

4.  Equitable  claims  may  be  allowed  by  the  probate  court,  and  it  would 

seem  that  real  estate  may  be  sold  for  their  payment.     Ibid,  233 

5.  An  order  for  the  sale  of  the  real  estate  of  a  decedent  must  specify 

whether  it  shall  be  sold  for  cash  or  on  a  credit,  and  on  what  credit. 
Ibid,  233 

Bee  Claim  and  Color  op  Title.    Executors.    Mortgage.    Partners. 
Probate  Court.    Taxes. 


AFFIDAVIT. 

1.  An  affidavit  filed  in  the  progress  of  a  cause,  to  be  considered  by  this 

court,  should  be  in  a  bill  of  exceptions.    Smith  v.  Wilson,  186 

2.  If  the  affidavit  for  the  capias  states  a  sum  due  with  interest,  the  inter- 

est may  be  added  in  the  judgment.    Phillips  v.  Kerr,  213' 

See  Attachment,  1.    Officer,  1. 


AGENT  — AGENCY. 

If  an  agent  transcends  his  authority,  the  principal  on  information 
should  repudiate  the  action,  or  he  may  be  considered  as  having  rati 
fled  it.  If  a  stranger  does  an  unauthorized  act  in  the  name  of  another 
it  will  not  be  binding  on  him  unless  expressly  ratified.  Ward  v 
Webber,  447 

Where  a  party  entrusts  his  agent  with  a  promissory  note  signed  in 
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blank,  with  the  check  mark  filled,  and  the  agent  changes  the  note  to 
a  bill,  the  principal  will  be  bound  by  the  act,  if  he  does  not  disavow 
it,  when  informed  of  the  change  made,  and  places  his  refusal  to  pay 
on  other  grounds.     Ibid,  447 

See  Contract.    Deeds.    Estoppel. 


AGREEMENT. 

1.  If  A  owes  B  money,  and  leaves  a  note  with  B,  authorizing  him  to  bor- 

row such  amount  of  money  as  he  should  please,  at  such  rates  of  inter- 
est as  B  might  agree  to  give  for  the  money  borrowed,  it  is  a  valid 
agreement,  and  A  can  only  recover  from  B,  on  the  note  left  with  him, 
the  difference  between  what  A  owes  B  and  the  interest  B  has  paid 
(being  twenty-five  per  cent.),  and  the  amount  of  the  note.  Herrington 
v.  Pouley,  94 

2.  Parties,  by  agreement,  may  abandon  an  award.    When  they  do  so,  they 

are  remitted  to  their  original  rights.    Eastman  v.  Armstrong,         216 

See  Contract. 


AMENDMENTS. 
See  Pleading.    Practice. 

APPEAL. 

Both  parties  may  appeal  from  the  decision  of  a  justice;  and  if  only  one 
party  appeals,  he  may  dismiss  his  appeal  against  the  wish  of  the 
other.    Bacon  v.  Lawrence,  53 

See  Justice  op  the  Peace. 

APPEARANCE. 
Bee  Attachment,  2.    Justice  of  the  Peace.    Practice. 

ARBITRATION  —  AWARD. 

1.  Parties  by  agreement  may  abandon  an  award,     When   they  do  so, 

they  are  remitted  to  their  original  rights.    Eastman  v.  Armstrong,  216 

2.  Where  a  case  is  submitted  to  arbitrators,  under  an  order  of  court,  if  the 

matters  referred  should  not  be  decided  before  the  next  term  of  the  court, 
their  powers  do  not  expire  with  that  term;  but  it  is  their  luty  to  pro- 
ceed subsequently,  and  discharge  their  duty  by  an  award.  Evans  v. 
Hitchcock,  295 

8.  If  arbitrators,  under  a  reference  by  rule  of  court,  make  an  extra  allow- 
ance to  themselves,  to  be  paid  by  the  party  in  whose  favor  the  award 
is  made,  the  opposing  party  cannot  vacate  the  award  for  that  reason. 
Qudgell  v.  Pettigrew,  305 

4.  An  award  is  not  uncertain,  nor  less  final,  because  certain  amounts  are 
to  be  paid  in  proportion  to  the  interests  of  parties,  where  the  bill  out 
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of  which  springs  the  award  defines  the  interests  of  the  parties,  and 
the  answer  admits  them.    Ibid,  305 

5.  It  would  seem  that  a  party  dissatisfied  with  an  award  should  take  ex 

ception  to  it  in  the  court  below.    Ibid,  305 

6.  It  is  not  objectionable  for  arbitrators  to  appoint  a  receiver  where  one 

is  sought  by  the  bill,  partnership  accounts  being  the  subject  of  con- 
troversy, and  the  decree  confirming  the  award  making  the  same  per- 
son receiver.    Ibid,  305 

7.  The  correction  of  mistakes  in  awards,  as  in  other  instruments,  must 

be  referred  to  courts  of  equity.    Howell  D.  Howell,  460 

8.  Where  a  mistake  sought  to  be  corrected  in  an  award  is  matter  of  sub- 

stance or  affects  the  merits  of  the  controversy,  a  resort  must  be  had 
to  equity.    Ibid,  460 

See  Chancery. 


ASSESSMENT, 

1.  An  assessment  for  opening  a  street  in  the  city  of  Peoria  is  not  a  tax, 

nor  is  such  an  assessment  repugnant  to  the  provisions  of  the  con- 
stitution relative  to  taxation.     Gity  of  Peoria  v.  Kidder,  351 

2.  The  mode  pointed  out  for  raising  assessments  by  the  act  incorporating 

the  city,  to  compensate  for  opening  streets,  is  proper  and  equitable. 
Ibid,  351 

3.  A  party  who  has  redress  at  law,  and  neglects  his  remedy,  cannot  resort 

to  chancery.    Ibid,  351 

4.  The  city  of  Peoria  has  the  right,  under  its  chajter,  to  extend  streets  and 

make  assessments,  and  a  court  of  equity  will  not  interfere  with  its 
authority.     Ibid,  351 

See  City  of  Chicago.    Taxes.    Towns  and  Cities. 


ASSIGNMENT  —  ASSIGNEE. 

1.  A  voluntary  deed  of  assignment  for  the  benefit  of  creditors,  containing 

authority  to  the  assiguee,  to  sell  and  dispose  of  the  property  with  all 
convenient  diligence  at  public  or  private  sale;  as  he  may  deem  most 
beneficial  to  the  interests  of  the  creditors,  and  with  all  reasonable 
dispatch  to  collect  the  debts  assigned,  is  not  therefore  fraudulent  and 
void  as  to  creditors.    Sackett  et  al.  v.  Mansfield  et  al.,  21 

2.  A  voluntary  assignment  is  not  vitiated  because  it  delays  creditors-^  it 

must  appear  to  have  been  collusively  designed  to  do  so,  and  the  in- 
tent is  a  question  of  faet.  The  good  or  bad  faith  of  the  transaction 
stamps  its  character.    Ibid,  21 

3.  Wherever  the  law  will  imply  a  discretion,  a  discretion  may  be  given 

in  the  assignment.     Ibid,  21 

4.  Where  personal  property  is  assigned,  and  passes  at  once  into  the  hands 

of  the  assignee,  the  deed  of  assignment  need  not  be  recorded.  Myers 
v.  Kinzie,  36 

5.  To  make  a  deed  fraudulent,  both  parties  must  concur  in  the  intent  to 

commit  the  wrong.     Ibid,  36 
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6.  An  assignment  for  the  benefit  of  creditors,  although  it  may  delay  them, 

does  not  therefore  contravene  the  statute  of  frauds.    Ibid,  36 

7.  A  promise  by  an  indorser  of  a  note  after  it  has  fallen  due,  to  pay  it, 

amounts  to  a  waiver  of  a  demand  and  notice,  and  of  proof  of  the  in- 
solvency of  the  maker.     Tobey  v.  Berley,  426 

8.  By  the  law  merchant,  a  subsequent  promise  by  an  indorser  to  pay  a  bill 
'  or  note,  with  a  knowledge  on  his  part  of  the  facts,  it  will  be  presumed 

that  the  promissor  was  liable,  and  that  all  the  conditions  necessary  to 
fix  his  liability  had  been  complied  with.     Ibid,  426 

9.  An  assignee  in  bankruptcy  succeeds  to  the  interest  of  the  bankrupt, 

and  while  the  court  appointing  the  assignee  retaias  jurisdiction  over 
him,  it  does  not  retain  exclusive  jurisdiction  over  lands,  the  title  to 
which  is  transferred  by  its  decree.    Chickering  v.  Failes,  507 

10.  An  application  in  another  state   by  a  mortgagor  for  the  benefit  of  the 

bankrupt  law  was  not  a  proceeding  having  the  efiect  of  Us  pendens 
as  to  parties  having  an  interest  in  the  lands  mortgaged.     Ibid,       507 

11.  The  application  was  not  one  tor  the  sale  of  the  lands  or  to  affect  the 

interest  of  mortgagees,  and  it  did  not  hinder  them  from  enforcing 
their  rights.  The  decree  in  bankruptcy  operated  as  a  transfer  of  the 
bankrupt's  interest,  as  if  it  had  been  transferred  by  deed,  and  did  not 
affect  the  interests  of  other  parties.    Ibid,  507 

See  Bankrupt.    Evidence.    Insolvent  Debtor.    Promissory  Note. 


ASSUMPSIT. 

1.  In  assumpsit,  a  party  must  recover  against  all  or  none,  unless  some  of 

the  defendants  make  a  personal  defense,  such  as  lunacy,  infancy  or 
bankruptcy.    Fuller  v.  JRobb,  246 

2.  Where  several  are  sued,  and  judgment  is  recovered  against  a  part  only, 

if  the  judgment  is  set  aside,  it  should  be  set  aside  as  to  all.    Ibid,  246 

3.  Indebitatus  assumpsit  will  not  lie  on  an  executory  contract.    Cast  v. 

Moff,  452 

4.  The  allegations  and  proofs  should  agree.     Ibid,  452 

See  Action.    Agreement.    Contract.    Evidence. 

ATTACHMENT. 

1.  An  affidavit  for  an  attachment  before  a  justice  of  the  peace,  asserting  on 

"  information  and  belief,"  that  defendant  is  not  a  resident  of  the  state, 
will  be  a  defense  for  those  acting  under  it  in  an  action  of  trespass, 
where  an  indebtedness  is  positively  sworn  to,  the  affidavit  stating  suf- 
ficient to  give  jurisdiction  in  the  premises  and  being  amendable. 
Were  the  affidavit  void,  it  would  be  otherwise.    Booth  v.  Rees>         45 

2.  A  party  may  appear  and  move  to  quash,  without  submitting  himself  to 

the  jurisdiction  of  the  court.    Johnson  v.  Buell,  66 

8.  After  an  appearance  and  trial,  a  defendant  cannot  object  to  any  defect 
in,  or  even  a  want  of  a  writ  or  attachment  bond.  Gruikshank  v.  Gogs- 
well,  366 

4.  A  person  who  acknowledges  he  is  indebted  at  the  time  of  the  service  of 
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garnishee  process  upon  him,  and  contracts  to  aid  the  attaching  cred- 
itors to  collect  their  debt,  is  not  relieved  because  some  person  does 
an  unauthorized  act,  and  gives  up  property,  which  fixed  his  indebted- 
ness, to  the  defendant  in  the  attachment.    Farrell  v.  Pearson,         463 

5.  In  garnishee  proceedings,  the  judgment  should  be  in  favor  of  the  debtor 

who  is  the  creditor  of  the  party  garnisheed.    Ibid,  463 

6.  Where  property  is  with  a  person  who  has  advanced  money  upon  it,  and 

which  he  is  to  keep  in  his  own  right  until  he  shall  be  reimbursed,  he 
may  replevy  it  from  an  attaching  creditor;  and  unless  it  is  made  to 
appear  that  the  attaching  party  was  really  a  creditor,  he  cannot  com- 
plain that  it  was  a  design  to  protect  the  property  for  the  debtor.  Cur- 
rier v.  Ford,  488 

7.  The  rights  of  the  parties  must  depend  upon  the  facts  existing  at  the 

time  the  writ  issued.     Ibid,  488 

8.  The  writ  of  attachment  does  not  of  itself  show  that  the  defendant  in  it 

was  a  debtor  of  the  plaintiff.  It  only  shows  that  the  officer  who 
made  the  attachment  acted  in  behalf  of  an  assumed  creditor.    Ibid,  488 

See  Garnishee.    Practice. 


ATTORNEY  AND  CLIENT. 

1.  There  is  no  legal  objection  to  having  the  attorney  of  the  plaintiff  sworn 
as  to  a  calculation  of  interest  on  indebtedness,  to  aid  in  assessing 
;es.    Stratton  x>.  Henderson,  68 


2.  An  attorney  cannot  recover  for  services  rendered  as  such,  unless  he  can 

show  an  employment  or  retainer.     Chicago,  St.  Charles  and  Missis- 
sippi B.  B.  Co.  v.  Lamed,  218 

3.  It  requires  a  retainer  or  fee  paid  to  constitute  the  relation  of  attorney 

and  client.    DeWolfv.  Strader,  225 

4.  An  attorney  who  is  requested  to  prepare  a  deed  or  mortgage,  no  legal 

advice  being  required,  is  not  privileged,  and  may  testify  as  to  what 
comes  to  his  knowledge  in  connection  with  such  a  transaction.    Ibid, 

225 

See  Deeds.    Estoppel.    Malicious  Prosecution. 


AURORA  CITY  COURT. 
See  Court. 

BAIL. 

Bail  has  ample  power  at  all  times  anywhere  in  the  state,  to  compel  the 
appearance  of  his  principal,  according  to  the  exigency  of  the  obliga- 
tion assumed  by  him.    Brown  v.  People,  29 

See  Recognizance.    Scire  Facias. 

BANKRUPT. 

See  Assignment.    Insolvent  Debtor. 
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BILL  OF  EXCEPTIONS. 

1   An  exception  to  testimony,  and  the  reasons  for  it,  should  appear  in  a 
bill  of  exceptions.    Myers  v.  People,  1?3 

2.  The  copy  of  an  instrument  indorsed  on  a  declaration  is  no  part  of  it, 

and  a  bill  of  exceptions  is  requisite  to  inform  the  court  in  relation 
thereto.    Franey  v.  True,  184 

3.  A  bill  of  exceptions  need  not  show  that  a  note  was  formally  admitted 

in  evidence  by  the  court,  and  formally  read  to  the  jury,  if  it  appears 
that  the  note  was  in  evidence  and  the  jury  acted  upon  it.  Schwarz  v. 
Herrenkind,  208 

See  Error.    Practice.    Supreme  Court. 


BILL  OF  EXCHANGE. 
See  Promissory  Note. 

BONDS. 

Where  the  condition  of  a  bond  is  that  the  obligor  shall  deliver  certain 
obligations,  as  collateral  security,  it  does  not  authorize  him  or  his 
sureties  to  prove  that  he  was  amply  able  to  pay  the  debt  aliunde,  in 
avoidance  of  an  action  on  the  bond.    Stratton  v.  Henderson,  68 

See  Bail.    Recognizance.    Scire  Facias. 


CAPIAS. 

motion  to  quash  a  capias  ad  respondendum  does  not  affect  the  right 
of  the  plaintiff  to  proceed  to  a  trial  of  the  cause.  Although  it  is  a 
better  practice  to  dispose  of  such  motions  before  trial,  it  is  not  error 
not  to  do  so.    Phillips  v.  Kerr,  213 

See  Bail. 


CERTIORARI. 

1.  A  petition  for  a  certiorari  to  bring  up  proceedings  had  before  a  justice 

of  the  peace  must  stand  on  its  merits;  affidavits  in  support  of  or 
against  it  cannot  be  read.    Davis  v.  Randall,  243 

2.  If  an  applicant  for  a  certiorari  asserts  that  he  was  misled  by  the  oppo- 

site party,  he  should  state  how  and  by  what  he  was  misled;  and  must 
show  diligence,  by  an  inspection  of  the  justice's  docket  or  other- 
wise, and  should  not  be  chargeable  with  negligence.    Ibid,  243 


CHANCERY. 

An  answer  under  oath  must  be  disproved  by  two  witnesses,  or  by  one  wit- 
ness with  strong  corroborating  circumstances.    Myers  v.  Kinzie,    36 
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2.  A  decision  sustaining  a  demurrer  to  a  bill  is  interlocutory:    if  the 

party  desires  to  appeal,  he  should  have  his  bill  dismissed.  Knapp  v. 
Marshall,  63 

3.  A  complainant  must  establish  by  proof  what  is  not  admitted  in  an  an- 

swer.   Dooley  v.  Stipp,  86 

4.  A  judgment  draws  interest  with  it,  whether  it  is  so  expressed  or  not;  any 

excess  over  the  six  per  cent,  included  as  principal  in  a  judgment  may 
be  recovered  back  in  equity,  if  the  transaction  occurred  while  that 
remedy  existed  by  statute.     Ibid,  86 

5.  A  temporary  injunction  restraining  the  payment  of  a  note  by  the 

makers  and  guarantor  is  no  bar  to  a  recovery  upon  the  note.  Gamp- 
bell  v.  Oilman,  120 

•6.  If  a  party  proceeds  to  the  hearing  of  a  cause  in  chancery  without  the 
answer  of  one  of  the  respondents,  it  is  his  own  fault ;  the  oath  of  such 
a  party  being  waived,  his  deposition  may  be  taken  by  complainant,  or 
his  testimony,  orally,  it  appearing  that  he  has  not  any  interest  in 
the  case.    Butterworth  v.  Brown,  156 

7.  Where  a  vendor  of  land  grants  an  extension  of  time  for  payment  to  the 

vendee,  and  a  third  party  afterwards  represents  to  the  vendor  that  the 
vendee  does  not  intend  to  take  the  land;  and  himself  accepts  a  con- 
veyance of  it,  paying  an  additional  price  of  one  hundred  dollars,  and 
the  original  vendee  in  apt  time  tenders  the  balance  due  under  his 
contract,  a  court  will  decree  a  conveyance  to  the  first  purchaser.  A 
second  purchaser,  under  such  circumstances,  is  a  fraudulent  one. 
Dement  v.  Bonham,  158 

8.  The  practice  of  demurring  to  an  answer  is  not  to  be  tolerated.    Stone 

v.  Moore,  165 

9.  An  answer  is  in  the  nature  of  a  plea,  and  should  either  deny  the  facts 

stated  in  the  bill,  or  show  some  new  matter  in  avoidance  of  the  facts 
admitted.  Conclusions  of  law  should  not  be  set  up  in  an  answer; 
any  number  of  defenses  may  be  set  up  by  it,  as  a  consequence  of  the 
same  state  of  facts.    Ibid,    "  165 

10.  If  an  answer  is  objectionable,  exceptions  should  be  taken  to  it;  if  not, 

it  should  be  set  down  for  hearing.  If  obnoxious  to  exceptions,  a  fur- 
ther answer  will  be  required,  and  if  not  filed  in  the  time  directed,  the 
bill  may  be  taken  for  confessed.  If  a  supplemental  answer  is  insuffi- 
cient, which  is  to  be  filed  at  the  costs  of  the  delinquent  party,  he 
may  be  proceeded  against  for  contempt.     Ibid,  165 

11.  If  exceptions  are  not  taken,  and  no  replication  is  filed,  the  answer  is 

taken  as  true,  and  is  to  be  set  for  hearing  on  bill,  answer  and  exhibits, 
without  other  evidence,  unless  it  be  matter  of  record,  referred  to  in 
the  answer.    Ibid,  165 

12.  A.  had  a  judgment  against  B;  C  held  a  deed  of  trust  upon  certain  lands 

from  B;  A  sold  the  lands  on  his  judgment.  More  than  twelve 
months  after  the  sale,  C  had  a  transfer  from  A  of  his  certificate  of 
purchase;  D,  being  a  judgment  creditor  of  B,  within  fifteen  months 
from  the  sale  on  the  execution  of  A,  redeemed  the  land  and  took  a 
sheriff's  deed.  C  filed  his  bill  to  remove  the  cloud  cast  upon  his  title 
by  the  deed  held  by  D:  Held,  that  C  had  not  any  title  to  the  land 
that  could  be  clouded,  and  that  D  held  the  land  without  any  reference 
to  the  trust  deed  of  C,  or  the  assignment  to  him  by  A.  Jones  v.  Thomp- 
son, 177 

13.  If  arbitrators,  under  a  reference  by  rule  of  court,  make  an  extra  allow- 

ance to  themselves,  to  be  paid  by  the  party  in  whose  favor  the  award 
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is  made,  the  opposing  party  cannot  vacate  the  award  for  that  reason. 
Qudgell  v.  Pettigrew,  305 

14.  An  award  is  not  uncertain,  nor  less  final,  because  certain  amounts  are 
to  be  paid  in  proponion  to  the  interests  of  the  parties,  where  the  bill 
out  of  which  springs  the  award  defines  the  interests  of  the  parties, 
and  the  answer  admits  them.     Ibid,  305 

i5.  It  would  seem  that  a  party  dissatisfied  with  an  award  should  take  ex- 
ception to  it  in  the  court  below.     Ibid,  305 

16.  It  is  not  objectionable  for  arbitrators  to  appoint  a  receiver  where  one 

is  sought  by  the  bill,  partnership  accounts  being  the  subject  of  con- 
troversy, and  the  decree  confirming  tae  award  making  the  same  per- 
son receiver.     Ibid,  305 

17.  Persons  not  parties  to  a  mechanic's  lien  proceeding,  not  being  bound 

by  a  decree,  may  contest  &  sale  by  bill,  showing  their  superior  inter- 
est, and. the  court  should  settle  the  interests  of  the  several  parties,  and 
not  stop  by  enjoining  a  sale  of  the  property.    Raymond  v.  Wiring,  320 

18.  Mechanics  and  material  men  may  have  a  lien  paramount  to  that  se- 

cured by  a  trust  deed,  upon  the  improvements  made  by  them  upon 
the  premises,  subsequent  thereto.    Ibid,  329 

19.  Where  it  appears  that  a  promissory  note,  which  had  been  placed  by  a 

trustee  in  the  hands  of  his  creditor  as  collateral  security  for  a  debt  of 
his  own,  had  upon  a  settlement  between  said  trustee  and  his  creditor, 
been  agreed  to  be  given  up,  equity  will  enforce  the  agreement  for  the 
benefit  of  the  cestui  que  use.     Wheeler  v.  Brown,  369 

20.  The  purchaser  of  land  under  an  executory  contract  may,  for  some 

purposes,  be  held  to  be  an  equitable  mortgagor;  but  as  a  general 
rule,  the  parties  to  such  a  contract  hold  to  each  other  the  relation  of 
vendor  and  vendee;  the  latter  has  not  the  right  to  remove  from  the 
premises  (except  trade  fixtures)  any  annexations  or  addition  to  them 
of  a  permanent  character.    Smith  v.  Moore,  392 

21.  Under  the  twentieth  section  of  the  act  in  relation  to  mechanics'  liens, 

an  incumbrancer  anterior  to  the  mechanics'  lien  looks  to  the  land  as 
it  was  at  the  time  of  his  incumbrance  for  his  satisfaction,  and  the 
mechanic  or  the  material  man  to  the  additions  for  his,  unless  the  pro 
ceeds  will  pay  both.    Ibid,  392 

22.  When  land  in  a  conveyance  is  so  described  that  it  cannot  be  identified ; 

or  the  description  calls  for  premises  not  having  an  existence,  or  that 
cannot  be  found,  the  conveyance  is  void.     Carter  v.  Barnes,  454 

23.  Omissions  or  mistakes  may  be  corrected  in  equity  so  as  to  make  the 

contract  conform  to  the  intention  of  the  parties,  on  a  proper  case 
made.    Ibid,  454 

24.  The  correction  of  mistakes  in  awards,  as  in  other  instruments,  must  be 

referred  to  courts  of  equity.    Howell  v.  Howell,  460 

25.  Where  a  mistake  sought  to  be  corrected  in  an  award  is  matter  of  sub- 

stance, or  affects  the  merits  of  the  controversy,  a  resort  must  be  had 
to  equity.     Ibid,  460 

26.  Courts  of  equity  have  power  to   make  an  equitable   partition  of  land, 

but  have  not  jurisdiction  to  try  controversies  about  the  title.  When 
controversies  about  title  arise,  the  court  should  suspend  proceedings 
in  partition,  until  the  parties  shall  have  litigated  their  titles  at  law. 
Walker  v.  Laflin,  472 

685 


544  INDEX 


27.  A  court  of  equity  will  not  make  partition  of  lands  unless  their  title  is 

clear;  unless  the  title  is  purely  equitable.    Ibid,  472 

28.  The  want  of  objection  by  a  solicitor  of  one  of  the  parties  will  not 

authorize  a  partition  in  equity,  where  the  party  has,  by  his  an- 
swer,  insisted  upon  his  paramount  adverse  title.    Ibid,  472 

29.  Where  there  is  nothing  in  the  record  indicating  the  time  when  a  wiit 

of  scire  facias  was  delivered  to  the  officer,  the  legal  presumption  is, 
that  it  was  delivered  on  its  being  issued.  The  officer  is  not  required 
to  endorse  upon  the  writ  the  date  of  its  delivery  to  him.  Ghickering 
®.  Failes,  507 

80.  An  officers'  return  of  "  not  found  "  is  sufficient,  and  it  need  not  appear 

by  the  return  that  he  was  unable  to  make  service  of  the  writ  during 
the  whole  time  it  was  in  his  hands.    Ibid,  507 

81.  When  a  writ  is  served,  the  time  when  should  be  distinctly  stated  by  the 

officer,  so  that  it  may  appear  whether  the  service  was  ten  days  before 
the  return  day.    The  return  may  be  dated  aftei  the  return  day.     Ibid, 

507 

82.  A  proceeding  to  foreclose  a  mortgage  by  scire  facias  is  at  law,  and  is 

governed  by  the  practice  of  courts  of  law,  and  not  of  courts  of  equity. 
No  persons  but  the  mortgagor,  or,  in  case  of  his  death,  his  executor 
or  administrator,  are  required  to  be  made  parties  to  such  a  proceed- 
ing. The  assignee  in  bankruptcy  of  the  mortgagor  is  not  a  necessa- 
ry party,  aliter  where  a  bill  in  chancery  is  filed  to  foreclose  a  mort- 
gage. Assignees  in  bankruptcy,  as  well  as  subsequent  purchasers 
and  incumbrancers,  are  required  to  take  notice  of  proceedings  by 
scire  facias,  and  to  protect  their  own  rights.    Ibid,  507 

83.  An  assignee  in  bankruptcy  succeeds  to  the  interest  of  the  bankrupt, 

and  while  the  court  appointing  the  assignee  retains  jurisdiction  over 
him,  it  does  not  retain  exclusive  jurisdiction  over  lands,  the  title  to 
which  is  transferred  by  its  decree.     Ibid  507 

34.  An  application  in  another  state  by  a  mortgagor  for  the  benefit  of  the 

bankrupt  law  was  not  a  proceeding  having  the  effect  of  lis  pendens  as 
to  parties  having  an  interest  in  the  lands  mortgaged.    Ibid,  507 

35.  The  application  was  not  one  for  the  sale  of  the  lands  or  to  affect  the 

interest  of  mortgagees,  and  it  did  not  hinder  them  from  enforcing 
their  rights.  The  decree  in  bankruptcy  operated  as  a  transfer  of  the 
bankrupt's  interest,  as  if  it  had  been  transferred  by  deed,  and  did  not 
affect  the  interests  of  other  parties.    Ibid,  507 

36.  An  acknowledgment  of  service  on  the  back  of  a  writ  of  summons  will 

not  authorize  a  decree  by  default.  A  summons  and  return  thereon 
are  necessary  to  give  jurisdiction.     Ibid,  507 

87.  The  payment  of  taxes  by  a  trustee,  tenant  or  mortgagee,  while  their 

relations  are  not  adverse  to  the  cestui  que  trust,  landlord  or  mort- 
gagor, is  not  such  a  payment  as  is  required  by  the  statute  of  limita- 
tions.    Ghickering  v.  Failes,  507 

88.  Persons  holding  these  relations  must  assume  an  adverse  attitude  in  re- 

gard to  the  property,  and  the  taxes  paid  by  them  must  be  paid  in 
such  attitude,  to  come  within  the  meaning  of  that  statute.  After 
such  adverse  attitude  has  been  assumed,  all  acts  done  by  the  person 
assuming  it  are  by  law  presumed  to  be  done  in  furtherance  of  such 
new  attitude.     Ibid,  507 

89.  A  decreee  of  foreclosure,  which  is  insufficient  to  bar  an  equity  of  re- 

demption, is  nevertheless  sufficient  claim  and  color  of  title  under  the 
statute,  where  it  is  not  procured  by  fraud  or  in  bad  faith.    Ibid,    507 
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40.  Bad  faith,  within  the  meaning  of  the  statute,  cannot  be  established  by- 

showing  notice  of  the  claims  of  other  persons  to  the  property,  or  by 
showing  a  knowledge  of  legal  defects,  which  prevent  the  color  of 
title  from  being  an  absolute  one.     Ibid,  507 

41.  Where  there  is  no  fraud,  and  no  proof  showing  that  the  color  of  titlo 

was  acquired  in  bad  faith,  the  court  will  hold  that  it  was  made  in 
good  faith.    Ibid,  507 

42   The  same  requisites  are  required  to  establish  claim  and  color  of  title 
under  the  ninth  as  under  the  eighth  section  of  the  statute.    Ibid,  507 

43.  To  render  the  payment  of  taxes  within  the  statute,  they  must  be  paid 

by  the  person  having  the  claim  and  color  of  title.     Ibid,  507 

44.  A  payment  by  executors  is  not  sufficient,  without  it  appears  that  the 

will  under  which  they  act,  vests  in  them  some  title,  or  requires  them 
to  pay  the  taxes.     Ibid,  507 


CHATTEL  — CHATTEL  MORTGAGE. 

1.  A  chattel  mortgage,  which  the  court  had  declared  void  as  to  creditors, 

may  be  offered  in  evidence  as  between  the  parties  to  it.  Davis  v. 
Ransom,  100 

2.  If  a  person  purchase  chattels  with  a  knowledge  that  they  are  mort- 

gaged, with  an  intent  to  cheat,  the  sale  is  void.    Fuller  v.  Paige,    358 

3.  As  between  the  parties  to  it,  a  chattel  mortgage  is  good  without  being 

recorded.     Ibid,  t  358 

4.  Where  one  mixes  up  his  own  goods  with  those  of  another  which  are 

mortgaged,  and  refuses  to  separate  the  goods,  if  the  mortgagee  takes 
the  goods  confounded  with  his  own,  he  will  not  be  a  trespasser.  Ibid, 

358 

5.  As  between  the  parties,  delivery  is  not  essential  to  the  completion  of  a 

sale  of  a  chattel;  which  may  remain  with  the  vendor  any  length  of 
time,  if  taken  by  the  vendee,  before  any  lien  attaches  to  it  in  the  hands 
of  the  vendor,  provided  the  transaction  is  conducted  in  good  faith. 
Gruikshank  v.  Cogswell,  366 

6.  A  delay  in  taking   possession  of  a  chattel  after  its  purchase  is  a  cir- 

cumstance calculated  to  excite  suspicion;  but  is  not  per  se  evidence 
of  fraud.    Ibid,  366 

7.  Parol  evidence  is  admissible  for  the  purpose  of  identifying  the  prop- 

erty  actually  mortgaged.    Myers  v.  Ladd,  415 

8.  A  chattel  mortgage  should  be  ^  acknowledged  before  a  justice  of  the 

peace  of  the  election  district  in  which  the  mortgagor  resides.  Hen- 
derson v.  Morgan,  431 

See  Personal  Property. 


CHURCHES. 

1.  A  past  of  a  building  erected  as  a  church,  which  is  rented  for  other  than 
religious  purposes,  is  taxable,  notwithstanding  the  rents  are  to  be  ap- 
plied, after  payment  of  a  mortgage,  to  provide  other  places  of  wor- 
ship.   Methodist  Church  v.  Chicago,  482 

%  The  Intent  of  the  law  exempting  buildings  from  taxation  which  are 
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erected  for  religious  worship  is,  that  such  buildings  shall  be  used  for 
sacred  and  not  for  secular  purposes.     Ibid,  482 

3.  The  part  of  a  building  used  exclusively  for  religious  purposes  may  be 
exempt  from  taxation,  and  the  part  not  so  used  may  be  taxed.     Ibid, 

482 

CIRCUIT  COURTS  — CIRCUIT  CLERK 

1.  No_ matter  howa  prisoner  appears  before  a  judge  of  the  circuit  court, 

his  offense  may  be  inquired  into,  and  his  recognizance  will  be  obli- 
gatory.   Mix  v.  People,  32 

2.  It  is  sufficient  for  a  clerk  on  issuing  process  to  sign  the  initial  of  his 

christian  name.    Bishop  Hill  Colony  v.  Edgerton,  54 

3.  That  the  copy  of  an  instrument  furnished  varies  from  that  offered  on 

the  trial  is  not  material;  the  copy  is  no  part  of  the  record.  The  cir- 
cuit court  has  discretion  to  authorize  a  copy  to  be  corrected.  Stmt- 
ton  v.  Henderson,  68 

4.  If  the  court  inquires  of  counsel  if  he  desires  to  address  the  jury,  and 

counsel  replies  that  he  only  wishes  for  time  to  prepare  instructions, 
which  is  granted,  and  the  instructions  are  refused,  it  is  discretionary 
with  the  court  whether  the  counsel  afterwards  shall  or  not  address  the 
jury.    Herrington  v.  Pouley,  94 

5.  A  party  who  is  not  in  a  condition  to  be  forced  to  proceed  cannot  force 

his  adversary  to  do  so.    Smith  v.  Wilson,  186 

6.  A  court  has  not  discretion  at  a  term  subsequent  to  the  rendition  of  its 

judgment,  to  set  it  aside,  but  it  may  amend  in  matters  of  form,  after 
notice  given.     Ibid,  186 

7.  A  party  is  entitled  to  notice  of  a  proceeding  to  reinstate  a  cause.    Ibid, 

186 

8.  In  this  case  the  appellee  below,  on  the  dismissal  of  his  cause  in  the 

circuit  court,  should  have  prayed  an  appeal,  or  sued  out  a  writ  of 
error.    Ibid,  186 

9.  Where  a  rule  of  the  circuit  court  requires  amendments  to  pleadings  to 

be  on  a  separate  piece  of  paper,  it  is  no  objection  to  such  an  amend- 
ment that  another  has  been  made  and  noted  on  the  margin  of  the  de- 
claration. And  should  such  an  amendment  be  filed  without  leave,  it 
would  not  furnish  a  reason  for  striking  the  entire  declaration  from 
the  files.     Gilmore  v.  Nowland,  200 

10.  It  is  for  the  court  to  decide  whether  an  instrument  has  a  seal  or  not; 

but  on.  a  question  as  to  the  alteration  of  an  instrument,  by  affixing  a 
seal,  the  jury  may  decide.    Schwarz  v.  Herrenkind,  208 

11.  Where  a  defendant  abides  by  his  demurrer  to  a  declaration  in  assump- 

sit for  goods  sold,  the  court  is  left  to  assess  the  damages,  which  will 
be  for  the  amount  admitted  by  the1  demurrer,  and  interest.  Herring- 
ton  v.  Stevens,  298 

12.  The  defendant  upon  the  inquest  cannot  set  up  any  other  contract,  or  in- 

troduce a  substantive  defense ;  but  may  cross-examine  witnesses,  or 
make  proof  to  reduce  the  damages,  and  if  the  inquest  is  taken  in  open 
court,  may  ask  instructions.     Ibid,  298 

18.  The  court  has  the  discretion  to  refuse  a  plea,  where  a  party  has  chosen 
to  stand  by  a  demurrer.     Ibid,  298 
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.4.  The  circuit  court  may,  in  its  discretion,  grant  a  new  trial,  to  enable  the 
defendant  to  prove  an  alibi,  but  this  should  be  done  with  great  caution. 
Wilson  v.  People,  434 

15.  Litigants  absent  themselves  from  court  at  their  peril,  and  if  a  case  on 

trial  is  suspended  for  any  cause,  the  court  may  proceed  with  the 
docket,  and  dispose  of  other  cases.    Tullis  v.  Henderson,  442 

16.  It  is  not  improper,  with  consent  of  parties,  to  send  a  jury  to  examine 

a  locality  and  during  the  absence  to  proceed  with  other  cases  on  the 
docket,  as  if  such  jury  was  not  impaneled.    Ibid,  443 

17.  A  Judge,  who  take  a  case  under  advisement,  cannot  recall  the  witnesses 

before  him  and  examine  them  in  the  absence  of  counsel.  Notice  of 
an  intention  to  recall  the  witnesses  should  be  given,  so  that  the  party 
may  be  present  and  cross-examine  if  he  chooses.    Kurd  v.  Lill,      49& 

See  Practice.    Probate  Court. 


CITY  OF  CHICAGO. 

• 

1.  The  granting  of  a  change  of  venue  is  a  matter  of  discretion  with  the 

judge  of  the  recorder's  court,  and  error  cannot  be  assigned  on  the  re- 
fusal to  grant  the  change,  unless  there  has  been  a  manifest  abuse  of 
its  exercise.  In  this  court,  it  is  requisite  the  application  should  state 
the  specific  facts  and  circumstances  which  induce  the  apprehension 
that  a  fair  and  impartial  trial  will  not  be  had.    Myers  v.  People,    173 

2.  The  recorder's  court  has  jurisdiction  to  try  a  larceny  where  the  stolen 

property  is  found  within  the  city.    Ibid,  173 

3.  The  common  council  of  the  city  of  Chicago  had  power  to  appoint  one 

or  more  collectors,  in  addition  to  the  one  elected  by  the  people. 
Wilder  v.  Gity  of  Chicago,  182 

4.  The  collector  was  required  to  pay  the  money  collected  by  him  into  the 

city  treasury,  and  he  could  not  retain  any  part  of  it  for  any  purpose. 
Ibid,  182 

5.  The  superior  court  of  Chicago,  after  default,  may  hear  evidence  on  the 

assessment  of  damages,  and  the  same  presumption  will  support  the 
finding  of  the  court  as  would  the  finding  of  a  jury.    Phillips  v.  Kerr, 

213 

6.  The  authorities  of  a  city  have  the  undoubted  right  to  alter  the  grades 

of  streets  at  their  discretion,  and  to  compel  the  owners  of  property  to 
conform  thereto;  and  if  this  is  done  with  reasonable  care  and  dili- 
gence, no  liability  arises  from  their  acts.    Roberts  v.  Gity  of  Chicago, 

249 

7.  Courts  will  not  inquire  whether  the  grade  adopted  is  the  best  or  not. 

Ibid,  249 

8.  If  the  authorities  should  act  wrongfully,  with  a  bad  intent,  damages 

might  be  recovered.    Ibid,  249 

9.  A  justice  of  the  peace,  who  acts  at  the  instance  of  the  city,  not  desig- 

nated as  a  police  magistrate,  may  recover  from  the  city  fees  earned 
by  him  in  his  official  capacity.  Such  fees  earned  by  a  member  of  the 
council,  do  not  come  within  the  prohibition  of  the  charter,  forbidding 
aldermen  from  receiving  compensation  for  their  services.  DeWolf  v. 
Gity  of  Chicago,  443 

10.  A  laborer  employed  by  the  city  can  recover  his  wages,  although  the 
officer,  whose  appropriate  business  it  was  to  direct  the  labor,  diso 
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beyed  his  superiors  by  not  suspending  work.    City  of  Chicago  v 
Both,  .  456 

See  Municipal  Corporation.    Towns  and  Cities. 


cities: 

See  Towns  and  Cities. 

CLAIM  AND  COLOR  OF  TITLE. 

The  payment  of  taxes  by  a  trustee,  tenant  or  mortgagee,  while  their 
relations  are  not  adverse  to  the  cestui  que  trust,  landlord  or  mort- 
gagor, is  not  such  a  payment  as  is  required  by  the  statute  of  limita- 
tions.   Chickering  v.  Failes,  507 

2.  Persons  holding  these  relations  must  assume  an  adverse  attitude  in  re- 

gard to  the  property,  and  the  taxes  paid  by  them  must  be  paid  in 
such  attitude  to  come  within  the  meaning  of  that  statute.  After  such 
adverse  attitude  has  been  assumed,  all  acts  done  by  the  person  as- 
suming it  are  by  law  presumed  to  be  done  in  furtherance  of  such 
new  attitude.    Ibid,  507 

3.  A  decree  of  foreclosure,  which  is  insufficient  to  bar  an  equity  of  re- 

demption, is  nevertheless  sufficient  claim  and  color  of  title  under  the 
statute,  where  it  is  not  procured  by  fraud  or  in  bad  faith.    Ibid,    507 

4.  Bad  faith,  within  the  meaning  of  the  statute,  cannot  be  estabtished  by 

showing  notice  of  the  claims  of  other  persons  to  the  property,  or  by- 
showing  a  knowledge  of  legal  defects,  which  prevent  the  color  of 
title  from  being  an  absolute  one.    Ibid,  507 

5.  Where  there  is  no  fraud,  and  no  proof  showing  that  the  color  of  title 

was  acquired  in  bad  fatth,  the  court  will  hold  that  it  was  made  in 
good  faith.    Ibid,  507 

6.  The  same  requisites  are  required  to  establish  claim  and  color  of  title 

under  the  ninth  as  under  the  eighth  section  of  the  statute.    Ibid,  507 

7.  To  render  the  payment  of  taxes  within  the  statute,  they  must  be  paid 

by  the  person  having  the  claim  and  color  of  title.    Ibid,  507 

8.  A  payment  by  executors  is  not  sufficient,  without  it  appears  that  the 

will  under  which  they  act  vests  in  them  some  title,  or  requires  them 
to  pay  the  taxes.     Ibid,  507 

9.  In  order  to  take  the  benefit  of  the  limitation  under  claim  and  color  of 

title,  the  payment  of  taxes  must  be  by  the  person  who  holds  the  col- 
or of  title.  If  the  taxes  for  any  year  of  the  seven  were  paid  by  one  in 
whom  the  title  was  not  existing,  the  limitation  fails.  Fell  v.  Cess- 
ford,  522 
See  Chancery.    Taxes. 


COMMON   CARRIERS. 

If  goods  belonging  to  different  owners  are  shipped  by  one  bill  of  lading 
the  consignee  cannot  hold  the  goods  of  one  for  the  charges  upon  the 
goods  of  the  other-  each  owner  is  entitled  to  his  goods  on  the  pay- 
ment of  the  appropriate  charges.    Hale  v.  Barrett,  195 

The  goods  of  one  person  cannot,  without  his  consent,  be  held  or  made 
liable  for  the  charges  due  upon  those  of  another.     Ibid,  195 
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3.  If  a  warehouseman  or  consignee  delivers  goods  npon  the  receipt  of  the 

promissory  note  of  the  owner  for  charges,  he  loses  his  lien,  which 
will  not  revive,  should  the  goods  accidentally  be  returned  to  his  pos- 
session.    Ibid,  195 

4.  In  an  action  against  a  common  carrier,  for  not  delivering  machinery 

transported  by  it,  in  proper  time,  the  measure  of  damages  is  the  value 
of  the  use  of  the  machinery  during  the  period  of  improper  detention. 
Under  proper  notice  and  averments,  specific  damages  might  be  recov- 
ered.   Priestly  v.  N.  I.  &  G.  R.  R.  Go.,  205 

5.  To  authorize  a  recovery  for  injuries  done  by  a  railroad  company,  it  is 

not  enough  to  show  the  company  guilty  of  negligence,  but  it  must  ap- 
pear that  the  injured  party  was  not  also  negligent  and  blameable. 
Each  party  must  employ  all  reasonable  means  to  foresee  and  prevent 
injury.    G.,  B.  &  Q.  R.  R.  Go.  v.  Dewey,  255 

6.  If  the  negligence  of  one  party  is  only  slight,  and  that  of  the  other  ap- 

pears gross,  a  recovery  may  be  had.     Ibid,  255 

7.  Where  a  person  of  mature  years  knew  a  freight  train  was  standing  ready 

to  move  between  himself  and  the  passenger  train,  and  that  his  pas- 
sing in  the  night  time  through  the  freight  train  might  not  be  seen  by 
those  managing  it,  nor  they  notified  of  his  design  to  pass,  should  he 
attempt  to  pass  and  be  injured,  it  would  amount  to  such  negligence 
on  his  part  as  to  defeat  a  recovery.  It  would  be  otherwise,  had  a 
child  or  person  of  less  than  ordinary  mind  so  conducted.     Ibid,     255 

8.  It  is  not  negligence  in  an  engineer  of  a  train  on  arriving  at  a  station, 

if  he  should  let  on  more  than  the  exact  quantity  of  steam  necessary 
to  overcome  the  friction  of  frogs  and  switches,  thereby  creating  a 
jerking  motion  of  the  train,  if  in  so  doing  he  exercises  a  reasonable 
discretion.     (7.,  B.  &  Q.  B.  B.  Go.  v.  Hazzard,  373 

9.  It  is  not  usual  to  place  a  chain  across  the  back  end  of  the  platform  of 

a  caboose  car,  and  the  omission  to  do  so  is  not  negligence.  A  pas- 
senger taking  a  freight  train,  takes  it  with  the  increased  risks,  or 
diminutions  of  comfort  incident  thereto,  and  if  it  is  managed  with 
the  care  requisite  for  such  trains,  it  is  all  that  those  who  embark  on 
it  have  a  right  to  demand.     Ibid,  373 

10.  Information  by  a  conductor  of  a  freight  train  to  a  passenger  of  mature 

age,  and  accustomed  to  railroad  traveling,  that  persons  sometimes 
debarked  at  a  particular  place,  does  not  require  the  passenger  to  take 
the  risk  of  leaving  the  car  at  such  place,  and  is  not  negligence  in  the 
conductor.    Ibid,  373 

11.  The  care  and  diligence  to  be  used  by  both  parties  are  to  be  measured 

by  the  known  perils  to  which  passengers  are  exposed  by  the  particu- 
lar kind  of  conveyance  used.    Ibid,  373 

12.  Where  a  party  receives  an  injury  to  which  his  own  negligence  has 

contributed,  he  cannot  recover.     C,  B.  &  Q.  R.  R.  Go.  v.  Hazzard,  373 

13.  An  express  company  will  be  liable  for  loss,  where  it  appears  that  its 

agent  locked  money  intrusted  to  it  in  a  safe,  but  took  so  little  and 
such  bad  care  of  the  keys  that  a  burglar  had  easy  access  to  them  and 
stole  the  keys  and  money.  Express  Go.  v.  Baldwin,  504 

14.  If  it  appears  that  express  companies  do  deliver  packages  before  entry 

on  the  delivery  book,  nevertheless  there  must  be  an  actual  delivery, 
or  an  offer  to  deliver,  before  they  can  be  released  from  liability  as 
common  carriers.    Ibid,  504 

See  Damages.    Railroads. 
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CONSIDERATION. 

A  seal  imports  consideration,  and  a  declaration  upon  a  sealed  bond  need 
not  aver  any  other.    Evans  v.  Edwards,  279 

See  Consignee.   Consignor.    Guaranty,  1.   Promissory  Note.  Ware- 
housemen. 


CONSTITUTIONAL  LAW. 
See  Assessments.    Statutes  Construed.    Taxes. 

CONSTRUCTION  OF  STATUTES. 
See  Statutes  Construed. 


CONTINUANCE. 

If  a  copy  of  the  instrument  declared  on  in  a  declaration  is  not  filed  ten 
days  before  court,  the  party  may  obtain  a  continuance,  but  nothing 
more.    Stratton  v.  Henderson,  68 

See  Practice. 


CONTRACT. 

1.  Where  a  corporation,  in  existence  or  contemplation,  expends  money 

upon  the  strength  of  subscriptions  made  in  its  aid,  the  subscribers 
will  be  liable  in  an  action  for  money  paid,  laid  out  and  expended. 
Oriswold  v.  Trustees,  etc.,  .  41 

2.  A  subscription  enures  to  the  benefit  of  a  corporation,  although  there- 

after  created.    Ibid,  41 

3.  In  the  absence  of  express  proof  of  a  contract,  one  may  be  implied 

from  circumstances.    Schwarz  v.  Schwarz,  81 

4.  Where  a  party  defends  against  a  claim  for  services,  on  the  score  of  re- 

lationship, and  that  the  services  were  compensated  by  paternal  care, 
etc.,  he  should  not,  by  his  pleading,  claim  a  setoff  for  board,  etc. ; 
such  charges  imply  that  there  was  a  contract  between  the  parties. 
Ibid,  81 

5.  In  an  action  on  the  common  counts  for  work  and  labor,  it  is  not  neces- 

sary that  the  plaintiff,  who  charges  for  a  year's  salary,  should  prove 
a  specific  contract.  A  variance  between  the  bill  of  particulars  and 
the  evidence,  will  not  defeat  a  recovery —  there  is  no  material  differ- 
ence between  a  charge  for  a  year's  service  and  a  charge  for  a  year's 
salary.    Moline  Water  Power  v.  Nichols,  90 

6.  The  employment  of   an  engineer  to  do  service  for  a  corporation  is 

proved,  if  it  appears  by  the  testimony  of  the  secretary  of  the  company 
and  the  action  of  the  board  of  directors,  that  he  was  recognized  and 
consulted  as  such,  and  his  plans,  etc.,  were  adopted  by  the  board. 
Ibid,  9C 
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7.  If  A  owes  B  money,  and  leaves  a  note  with  B,  authorizing  him  to  bor- 
row such  amount  of  money  as  lie  should  please,  at  such  rates  of  in- 
terest as  B  might  agree  to  give  for  the  money  borrowed,  it  is  a  valid 
agreement,  and  A  can  only  recover  from  B  on  the  note  left  with  him, 
the  difference  between  what  A  owes  B  and  the  interest  B  has  paid 
(being  twenty-five  per  cent.)  and  the  amount  of  the  note.  Herrington 
v.  Pouley,  94 

8  Where  a  vendor  of  land  grants  an  extension  of  time  for  payment  to 
the  vendee,  and  a  third  party  afterwards  represents  to  the  vendor  that 
the  vendee  does  not  intend  to  take  the  land;  and  himself  accepts  a 
conveyance  of  it,  paying  an  additional  price  of  one  hundred  dollars, 
and  the  original  vendee  tenders  the  balance  due  under  his  contract,  a 
court  will  decree  a  conveyance  to  the  first  purchaser.  A  second  pur- 
chaser, under  such  circumstances,  is  a  fraudulent  one.  Dement  v. 
Bonham,  158 

9.  If  a  party  uses  an  article  furnished  under  a  written  contract  made  by 
an  agent,  it  will  be  presumed  that  it  was  intended  to  ratify  the  con- 
tract.   Evans  v.  G.  &  B.  I.  B.  B.  Co.,  189 

10.  A  party  who  complies  with  his  contract  may  recover  for  breach  of  it 

by  the  other  contracting  party;  or  he  may  abandon  the  contract  and 
recover  pro  tanto;  but  in  the  latter  case,  the  contraet  price  will  fix 
the  measure  of  damages.     Ibid,  189 

11.  Where  a  contract  stipulates  that  eighty  per  cent,  shall  be  paid  monthly, 

for  wood  as  delivered,  and  that  twenty  per  cent,  may  be  reserved  to 
be  paid  within  thirty  days  after  the  completion  of  the  contract,  the 
twenty  per  cent,  will  not  be  liquidated  damages,  nor  considered  a 
forfeiture,  but  as  a  sum  to  cover  damages,  or  out  of  which  to  recoup 
in  case  of  a  breach  of  the  contract.    Ibid,  189 

12.  A  receipt  of  a  part  of  the  money  earned  on  such  a  contract  is  not  a 

waiver  of  rights  acquired  under  it.    Ibid,  189 

13.  Where  A,  the  owner  of  a  distillery,  contracted  with  B  to  furnish  a  cer- 

tain amount  of  slops  to  feed  cattle,  agreeing  to  deduct  from  the  price, 
what  B  might  expend  in  erecting  pens  for  his  cattle,  A  furnishing 
the  lumber;  changes  being  afterwards  desired  in  the  plan  of  the  pens, 
A  consented  thereto,  but  refused  to  furnish  any  lumber,  but  agreed  to 
make  the  deduction  from  the  price  of  the  slops ;  in  an  action  by  C 
against  B  for  the  pens:  Held,  that  A  was  a  competent  witness  for  C, 
because  if  interested,  his  interest  was  against  the  party  calling  him. 
Held,  also,  that  parol  evidence  was  admissible  to  prove  the  agreement 
between  A  and  B,  which  was  in  writing,  C  not  being  a  party  thereto. 
Silsbury  v.  Blumb,  287 

14.  Where  A  sold  a  piece  of  land  to  B.  for  a  sum  certain,  guarantying  that 

he  should  be  reimbursed  his  investment  out  of  the  sale  of  the  land 
within  two  years,  with  twelve  per  cent,  interest  per  annum,  in  addi- 
tion, exclusive  of  all  taxes  and  assessments,  the  profits  over  and  above 
twenty  per  cent,  to  be  divided  between  them ;  A  was  to  have  the 
power  of  selling  the  land  at  any  time  within  two  years,  and  if  not 
sold  within  twelvemonths,  B  was  to  have  the  privilege  of  selling,  and 
A  of  purchasing  at  B's  price:  Held,  that  A  undertook  by  this  agree- 
ment that  B  should  have  his  money  and  interest  refunded  from  a  sale 
of  the  land  within  two  years,  during  all  which  time  A  was  to  have 
power  to  sell;  if  a  sale  should  not  be  made  by  A  in  twelve  months, 
then  B  was  to  sell;  and  that  unless  he  could  reimburse  himself  he 
should  have  offered  the  land  to  A  within  the  last  of  the  two  years, 
failing  which,  he  will  be  held  to  have  elected  to  keep  the  land. 
Beeves  v.  Forman,  318 
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15.  Parties  have  the  right  to  rescind  or  abandon  contracts  for  the  sale  of 

land,  for  the  inability  of  the  vendee  to  convey,  and  to  recover  money 
paid  on  account  of  such  contracts,  in  an  action  for  money  had  and 
received.    Smith  v.  Lamb,  396 

16.  Where  a  vendor  admits  that  he  had  not,  nor  has,  any  title  to  land  he  has 

contracted  to  convey,  a  tender  of  money  by  a  purchaser  is  an  un- 
necessary preliminary,  to  an  action  to  recover  money  paid  on  such 
contract.    Ibid,  396 

17.  In  an  action  to  recover  money  paid  on  an  agreement  to  purchase  land, 

evidence  is  proper  which  shows  that  after  the  purchase  and  until  the 
commencement  of  suit,  the  party  claiming  the  money  had  been  cut- 
ting and  removing  the  timber  from  the  land  bargained  for,  and  other- 
wise  using  it.     Gehr  v.  Hagerman,  438 

18.  Whoever  seeks  to  rescind  a  contract  of  sale  must  restore  or  offer  to  re- 

store the  property,  in  its  original  condition,  before  he  can  reclaim 
the  money  paid  upon  it.     Ibid,  438 

19.  If  a  judgment  has  been  recovered  against  the  party  who  desires  to  re- 

scind a  contract  for  land,  the  judgment  should  be  satisfied,  or  the 
judgment  lien  removed,  before  he  can  succeed.     Ibid,  438 

20.  An  instruction  which  states  what  acts  a  party  must  do  before  he   can- 

rescind  a  contract  is  erroneous;  it  should  state  the  law  of  the  case, 
leaving  the  facts  to  the  jury.     Ibid,  438 

21.  If  a  person  stands  by  and  sees  another  doing  work  necessary  and  use- 

ful to  him,  and  appropriates  it,  he  may  become  liable  on  an  implied 
promise  to  pay  the  value  of  it.    De  Wolf  v.  City  of  Chicago,  443 

22.  Indebitatus  assumpsit  will  not  lie  on  an  executorv  contract.    Cast  v. 

Boffy  452 

23.  The  allegations  and  proofs  should  agree.    Ibid,  452 

CONVEYANCE. 
See  Deed. 


COPARTNERS. 
See  Partners. 

CORPORATIONS. 

See  Garnishee,  3,  4.    Railroads,  1,  2. 

I 

COUNTY  COURT— COUNTIES. 
8ee  Probate  Court.    Right  of  Way.    Statutes  Construed. 

COURTS. 

The  common  pleas  court  of  the  city  of  Aurora  has  not  jurisdiction  to 
send  original  process  beyond  the  city  limits,  nor  could  the  power  be 
constitutionally  granted.  It  is  otherwise  as  to  final  process.  Covillv. 
Phy,  432 

See  Circuit  Courts.    Probate  Court.    Supreme  Court 
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CRIMINAL  LAW. 

1.  No  matter  in  what  way  a  prisoner  appears  before  a  judge  of  the  cir- 

cuit court,  his  offense  may  be  inquired  into,  and  a  recognizance 
given  by  himself  and  sureties  will  be  obligatory.    Mix  v.  People,     32 

2.  An  approver  is  one  who  confesses  himself  guilty  of  felony,  and  accuses 

others  of  the  same  crime,  to  save  himself  from  punishment.  Myers  v. 
The  People,  173 

3.  The  common  pleas  court  of  Aurora  has  discretion,  in   criminal  cases, 

to  grant  or  deny  a  change  of  venue.    Gray  v.  People,  344 

4.  Although  a  juror  states  he  has  not  formed  and  expressed  any  opinion 

of  the  guilt  or  innocence  of  the  accused,  has  no  bias  or  prejudice,  and 
can  give  him  a  fair  trial,  yet  if  he  declares  that  he  has  read  a  pub- 
lished statement  of  a  house  breaking,  and  that  if  accused  was  one  of 
those  named  in  the  publication,  he  has  an  opinion  of  his  guilt  or  in- 
nocence, not  based  upon  any  hypothesis  of  the  truth  of  the  publica- 
tion, he  is  disqualified.     Ibid,  344 

5.  A  prisoner  ought  not  to  be  forced  to  encounter  a  preexisting  opinion, 

deliberately  formed,  which  the  juror  believes  to  be  true,  and  which 
the  prisoner  would  be  obliged  to  overcome.    Ibid,  344 

6.  An  approver  is  known  to  the  law  only  in  capital  offenses.    Ibid,     344 

7.  An  accomplice  may  be  a  witness.    Ibid,  344 

8.  A  party  indicted  for  an  assault  with  an  intent  to  commit  murder  may  be 

convicted  of  an  assault  with  a  deadly  weapon  with  intent  to  inflict  a 
bodily  injury,  the  jury  finding  that  the  circumstances  of  the  assault 
showed  an  abandoned  and  malignant  heart.    Beckwith  v.  People,    500 

9.  A  petition  for  a  writ  of  habeas  corpus  shall  set  out  the  evidence  given  to 

support  the  commitment.  The  court  will  otherwise  presume  in 
favor  of  the  conduct  of  the  committing  officer.     Ex  parte  Klepper, 

532 

DAMAGES. 

1.  If  a  party  uses  an  article  furnished  under  a  written  contract  made  by 

an  agent,  it  will  be  presumed  that  it  was  intended  to  ratify  the 
contract.    Evans  v.  G.  &  R.  I.  P.  P.  Co.,  189 

2.  A  party  who  complies  with  his  contract  may  recover  for  breach  of  it 

by  the  other  contracting  party;  or  he  may  abandon  the  contract  and 
recover  pro  tanto;  but  in  the  latter  case  the  contract  price  will  fix  the 
measure  of  damages.     Ibid,  189 

8.  Where  a  contract  stipulates  that  eighty  per  cent,  shall  be  paid  monthly 
for  wood  as  delivered,  and  that  twenty  per  cent,  may  be  reserved  to 
be  paid  within  thirty  clays  after  the  completion  of  the  contract,  the 
twenty  per  cent,  will  not  be  liquidated  damages,  nor  considered  a 
forfeiture,  but  as  a  sum  to  cover  damages,  or  out  of  which  to  recoup 
in  case  of  a  breach  of  the  contract.    Ibid,  j89 

4.  A  receipt  of  a  part  of  the  money  earned  on  such  a  contract  is  not  a 
waiver  of  rights  acquired  under  it.     Ibid,  189 

6.  In  an  action  against  a  common  carrier,  for  not  delivering  machinery 
transported  by  it,  in  proper  time,  the  measure  of  damages  is  the  value 
of  the  use  of  the  machinery  during  the  period  of  improper  detention 
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Under  proper  notice  and  averments,  specific  damages  might  be  re- 
covered.   Priestly  v.  N.  I.  &  C  E.  M.  Co.,  205 

6.  It  is  not  required  that  a  crime  shall  have  been  committed,  before  prob- 

able cause  for  on  arrest  can  exist ;  facts  may  exist  which  will  create 
a  belief  of  crime,  when  the  quo  animo  with  which  the  act  was  done 
will  change  its  character.    Moss  v.  Innis,  259 

7.  Where  a  party  consults  with  competent  legal  counsel  in  good  faith,  to 

ascertain  what  course  to  pursue  in  reference  to  acts  done  by  another, 
and  such  counsel,  after  proper  deliberation  and  examination  into  the 
facts,  advises  an  arrest  for  a  criminal  offense,  the  party  causing  the 
arrest  should  not  be  held  to  respond  in  damages,  for  want  of  proba- 
ble cause  for  his  action  in  the  premises.    Ibid,  259 

See  Common  Carriers.    Malicious  Prosecution.    Railroads. 


DECREE. 
See  Chancery. 

DEEDS. 

1.  An  attorney  in  fact  who  makes  a  conveyance,  and  all  persons  claim- 

ing under  him  with  notice,  are  estopped  to  deny  the  fact  of  his  mak- 
ing the  deed.    Lee  v.  Getty,  76 

2.  If  the  deed  by  the  attorney  is  of  record,  it  is  notice,  and  those  taking 

from  him  in  his  own  name  are  estopped  by  the  first  conveyance. 
Ibid,  76 

S.  An  acknowledgment  by  a  wife  to  convey  the  fee  of  her  separate  estate, 
will  be  sufficient,  although  it  contains  all  that  is  required  for  that 
purpose,  as  also  all  that  is  required  to  release  her  dower.  Redund- 
any  does  not  vitiate  an  acknowledgment     Chester  v.  Rumsey,  97 

4.  A  deed,  though  absolute  on  its  face,  given  to  secure  a  preexisting  debt, 

will  be  considered  a  mortgage  as  to  other  creditors.  Be  Wolf  v. 
Strader,  225 

5.  Where  a  party  who  was  sued  for  an  amount  due  for  the  purchase  of  a  lot 

of  land  defended,  upon  the  ground  that  a  part  of  the  lot  was  occupied 
and  held  by  others,  and  that  his  title  thereby  failed,  to  rebut  which 
the  plaintiff  undertook  to  prove  that  only  a  portion  of  the  land  de- 
scribed in  the  deed  was  intended  to  be  conveyed;  it  was  held,  that 
the  description  in  the  deed  must  prevail,  and  that  parol  evidence 
could  not  vary  the  deed ;  if  the  parties  were  aggrieved,  the}'  must 
resort  to  equity.     Wear  v.  Parrish,  240 

0.  Where  there  are  two  descriptions  of  the  same  premises  in  a  deed,  one 
of  which  is  complete,  and  the  other  has  something  added  which  is 
subordinate  and  incorrect,  the  incorrect  or  subordinate  part  may  be 
rejected  as  surplusage.    Myers  v.  Ladd,  415 

7.  When  land  in  a  conveyance  is  so  described  that  it  cannot  be  identified; 

or  the  description  calls  for  premises  not  having  an  existence,  or  that 
cannot  be  found,  the  conveyance  is  void.    Carter  v.  Barnes,  454 

8.  Omissions  or  mistakes  may  be  corrected  in  equity  so  as  to  make  the 

contract  conform  to  the  intention  of  the  parties,  or  a  proper  case 
made.    Ibid,  454 
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DEFAULT. 
See  Practice,  12.    Promissory  Note. 

DEMURRER. 

1.  When  a  plea  of  the  general  issue  is  filed  to  the  whole  of  a  declaration 

a  demurrer  to  a  plea  cannot  be  carried  back  to  the  declaration.  Wil- 
son v.  Myrick,  34 

2.  A  demurrer  to  pleas  may  well  be  disregarded,  after  an  issue  of  fact  has 

been  made  upon  them.  A  party  who  goes  to  trial,  without  calling 
up  his  demurrer,  cannot  urge  his  own  neglect  to  his  advantage.  Ba- 
ms v.  Ransom,  100 

3.  Taking  leave  to  amend  a  plea  which  has  been  demurred   to,  will  be 

held  as  equivalent  to  a  confession  of  the  demurrer.    Haven  v.  Green, 

252 

4.  The  plea  ofnon  est  factum  in  covenants,  will  not  prevent  a  demurrer 

to  a  plea  reaching  the  declaration.    Beeves  v.  Forman,  313 

See  Circuit  Court,  11,  13.    Practice.    Pleading. 


DISTRAINT. 

A  landlord  is  limited  in  his  recovery,  by  the  amount  stated  in  his  distress 
warrant;  he  must  show  on  trial  that  he  is  entitled  to  the  rent  speci- 
fied, and  no  more.    Asay  v.  Sparr,  115 

See  Landlord  and  Tenant. 


DOWER. 

1.  A  widow  is  dowable  of  wild  or  unimproved  lands.    Schneblyv.  Schnebly, 

116 

2.  Except  by  agreement,  dower  must  be  apportioned  out  of  each  parcel 

of  land,  and  not  in  a  part  for  the  whole.     Ibid,  116 

3.  In  assigning  dower,  commissioners  should  have  reference  to  quantity 

and  quality,  so  that  the  portion  of  the  widow  shall  be  equal  in  its 
yearly  value  to  one-third  of  the  yearly  value  of  the  tract  from  which 
it  is  assigned,  taking  into  estimation  its  capacity  for  production 
at  the  time.    Ibid,  116 

4.  Dower  does  not  attach  to  land,  where  the  husband  has  conveyed  before 

he  had  either  a  legal  or  equitable  title.     Woolley  v.  Magie,  526 

5.  A,  without  any  title  in  himself,  conveyed  land  to  B,  for  which  he  after- 

wards obtained  a  certificate  of  purchase  from  the  land  office,  upon 
which  a  patent  was  subsequently  issued  to  A:  Held,  that  the  wife  of 
A  was  not  dowable  of  this  land.    Ibid.  526 

See  Married  Women. 
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EJECTMENT. 

1.  A  mortgagee  may  recover  in  ejectment  against  the  mortgagor,  or  those 

claiming  under  him,  for  an  installment  of  the  mortgage  debt  past 
due,  without  notice  to  the  party  in  possession  to  quit,  before  action 
brought.    Carroll  v.  Ballance,    *  9 

2.  A  lease  of  premises  becomes  merged  in  the  fee,  when  they  both  unite 

in  the  same  person.    Ibid,  9 

8.  A  mortgagee  may  proceed  against  the  mortgagor  by  other  methods 
than  by  scire  facias  for  installments  past  due;  by  sci.  fa.  he  must 
wait  until  all  are  due.    Ibid,  9 

See  Mortgage. 


ENDORSEMENT  — ENDORSER  — ENDORESEE. 
See  Grantor.    Promissory  Note. 

ERROR. 

1.  A  party  who  goes  to  trial  below  without  complaint  cannot  in  this 

court  assign  for  error  that  an  accurate  copy  of  the  instrument  sued 
on,  or  of  an  indorsement,  was  not  filed  with  the  declaration.  Chum- 
asero  v.  Gilbert,  39 

2.  A  party  who  neglects  to  call  up  his  demurrer  to  a  declaration,  and  has 

a  trial  on  the  count  demurred  to,  cannot  assign  error  on  his  own 
negligence.    Oillilan  v.  Nixon,  50 

3.  The  foundation  of  a  motion  for  a  continuance  should  be  preserved  in 

a  bill  of  exceptions,  if  error  is  to  be  assigned  on  refusing  to  grant  it. 
Bishop  Hill  Colony  v.  Edgerton,  54 

4.  Sustaining  a  demurrer  to  a  bill  cannot  be  assigned  for  error,  unless  the 

bill  is  dismissed.    Knapp  v.  Marshall,  63 

5.  It  is  not  error  if  two  are  sued  and  the  judgment  is  against  one,  not  to 

sue  out  a  sci.  fa.  to  make  all  the  defendants  named  parties  to  the 
judgment,  instanter.    Johnson  v.  Buell,  66 

6.  When  substantial  justice  has  been  done,  a  judgment  will  not  be  re- 

versed, merely  because  proper  instructions  were  refused.  Schwarz  v. 
Schwarz,  81 

7.  An  objection  to  the  testifying  by  a  witness  should  appear  in  the  bill  of 

exceptions ;  it  cannot  be  stated  for  the  first  time  in  this  court.  Davis 
v.  Ransom,  100 

8.  A  party  may  reverse  a  judgment  in  his  favor  on  error.    Fuller  v.  Bobb, 

246 

9.  Where  a  writ  of  error  is  made  a  supersedeas,  it  does  not  revive  an  in- 

junction; for  this  purpose  a  special  order  is  necessary.  Blount  v. 
Tomlin,  530 

See  Supreme  Court.    Writ  of  Error. 
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ESTATES. 
See  Administrator.    Probate  Court. 

ESTOPPEL. 

1.  An  attorney  in  fact  who  makes  a  conveyance,  and  all  persons  claiming 

under  him  with  notice,  are  estopped  to  deny  the  fact  of  his  making 
the  deed.    Lee  v.  Getty,  76 

2.  If  the  deed  by  the  attorney  is  of  record,  it  is  notice,  and  those  taking 

from  him  in  his  own  name  are  estopped  by  the  first  conveyance. 
Ibid,  76 

EVIDENCE. 

1.  An  answer  under  oath  must  be  disproved  by  two  witnesses,  or  one  wit- 

ness with  strong  corroborating  circumstances.    Myers  v.  Kinzie,    36 

2.  The  declarations  of  a  grantor,  after  the  execution  of  a  deed,  are  inad- 

missible to  prejudice  the  grantee;  so  are  the  declarations  of  a  vendor 
without  deed,  unless  the  vendee  is  present,  and  assenting;  and  so  are 
the  declarations  of  an  assignor,  who  has  assigned  for  the  benefit  of 
his  creditors,  as  against  the  assignees.    Ibid,  36 

3.  Where  the  condition  of  a  bond  is,  that  the  obligor  shall  deliver  certain 

obligations,  as  collateral  security,  it  does  not  authorize  him  or  his 
sureties  to  prove  that  he  was  amply  able  to  pay  the  debt  aliunde,  in 
avoidance  of  an  action  on  the  bond.     Stratton  v.  Henderson,  68 

4.  An  exemplification  of  any  record  or  any  paper  of  record  in  the  land 

office  is  primary  evidence,  and  may  be  read  whenever  the  original 
could  be.    Lee  v.  Getty,  76 

5.  The  employment  of  an  engineer  to  do  service  tor  a  corporation  is 

proved,  if  it  appears  by  the  testimony  of  the  secretary  of  the  com- 
pany, and  the  action  of  the  board  of  directors,  that  he  was  recognized 
and  consulted  as  such,  and  his  plans,  etc.,  were  adopted  by  the  board. 
Moline  Water  Power,  etc.,  v.  Nichols,  9i) 

6.  "Where  it  appears  doubtful  whether  certain  witnesses  were  or  not  in- 

terested in  the  event  of  the  suit,  no  objection  having  been  made  to 
their  being  sworn,  and  the  court  instructed  the  jury  that  such  evi- 
dence might  be  disregarded,  there  is  no  error  in  the  reception  of  their 
testimony.     Ibid,  90 

7.  In  an  action  on  the  common  counts  for  work  and  labor,  it  is  not  neces- 

sary that  the  plaintiff,  who  charges  for  a  year's  salary,  should  prove 
a  specific  contract.  A  variance  between  the  bill  of  particulars  and  the 
evidence,  will  not  defeat  a  recovery  —  there  is  no  material  difference 
between  a  charge  for  a  year's  service  and  a  charge  for  a  year's  salary. 
Ibid,  90 

8.  A  chattel  mortgage,  which  the  court  had  declared  void  as  to  creditors, 

may  be  offered  in  evidence  as  between  the  parties  to  it.  Davis  v. 
Ransom,  100 

9.  An  execution  offered  in  evidence,  which  appears  by  the  bill  of  excep- 

tions to  have  been  without  a  seal,  was  properly  excluded.     Ibid,     100* 

10.  Ev°.n  if  there  should  be  a  variance  between  the  note  described  in  the 
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declaration  and  that  offered  in  evidence,  it  still  might  be  offered  in 
support  of  the  common  counts.    Gilmore  v.  Nowland,  200 

11.  It  requires  a  retainer  or  fee  paid  to  constitute  the  relation  of  attorney 

and  client.    Dewolfv.  Strader,  225 

12.  An  attorney  who  is  requested  to  prepare  a  deed   or  mortgage,  no  legal 

advice  being  required,  is  not  privileged,  and  may  testify  as  to  what 
comes  to  his  knowledge  in  connection  with  such  a  transaction.    Ibid, 

225 

13.  A  justice  of  the  peace  is  a  competent  witness  to  prove  his  docket,  and 

to  explain  entries  upon  it,  as  also  to  identify  the  cause  and  parties. 
Haven  v.  Green,  252 

14.  A  notice  to  counsel  two  days  before  trial,  to  produce  a  letter  to  be  used 

as  evidence,  which  he  knew  would  be  wanted,  is  sufficient;  if  not 
produced,  a  copy  may  be  read.     Warner  v.  Campbell,  282 

15.  Where  A,  the  owner  of  a  distillery,  contracted  with  B  to  furnish  a  cer- 

tain amount  of  slops  to  feed  cattle ;  agreeing  to  deduct  from  the  price, 
what  B  might  expend  in  erecting  pens  for  his  cattle,  A  furnishing  the 
lumber;  changes  being  afterwards  desired  in  the  plans  of  the  pens, 
A  consented  thereto,  but  refused  to  furnish  any  lumber,  but  agreed  to 
make  the  deduction  from  the  price  ot  the  slops ;  in  an  action  by  C 
against  B  for  the  pens,  held,  that  A  was  a  competent  witness  for  C, 
because  if  interested,  his  interest  was  against  the  party  calling  him. 
Held,  also,  that  parol  evidence  was  admissible  to  prove  the  agreement 
between  A  and  B,  which  was  in  writing,  C  not  being  a  party  thereto. 
Silsbury  v.  Blumb,  287 

16.  A  person  to  whom  a  plaintiff  in  replevin  has  given  a  note  for  money, 

with  which  to  purchase  the  property  replevied,  out  of  the  proceeds  of 
which  the  note  was  to  be  paid,  after  the  payment  of  the  note,  is  a 
competent  witness  for  him.     Gray  v.  Morey,  409 

17.  A  defendant  in  an  execution  under  which  replevied  property  was  taken, 

who  ha$  been  discharged  from  the  judgment  against  him,  may  be  ex- 
amined  for  the  defendant  in  replevin,  without 'producing  his  release. 
Ibid,  409 

18.  Parol  evidence  is  admissible  for  the  purpose  of  identifying  the  prop- 

erty actually  mortgaged.    Myers  v.  Ladd,  415 

19.  Where  there  are  two  descriptions  of  the  same  premises  in  a  deed,  one 

of  which  is  complete,  and  the  other  has  something  added  which  is 
subordinate  and  incorrect,  the  incorrect  or  subordinate  part  may  be 
rejected  as  surplusage.    Ibid,  415 

2  .  Where  a  plea  of  usury  is  interposed  to  an  action  on  a  note,  the  cred 
itor  at  the  time  the  contract  was  made  may  be  examined  in  support 
of  the  plea,  although  he  has  assigned  the  note.  The  general  rule 
disqualifying  the  assignor  of  a  note  does  not  apply  when  usury  is 
pleaded.    Harvey  v.  Ellithorpe,  418 

21.  The  credibility  of  a  complaining  witness  in  a  bastardy  case  is  pe- 
culiarly appropriate  for  the  consideration  of  the  jury.     Wilson  v. 


EXCHANGE. 
See  Interest. 
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EXECUTION. 

1.  If  a  judgment  creditor  enters  into  an  agreement  to  stay  his  execution, 
it  becomes  dormant  as  to  other  parties,  and  he  loses  any  lien  made  by 
a  levy  under  it.     Ross  v.  Weber  et  al.,  221 

2  An  officer  who  should  refuse  to  proceed  upon  a  second  execution,  where 
the  first  had  been  stayed  by  an  agreement  between  the  parties  to  it 
would  be  liable  for  a  false  return,  "ibid,  221 

See  Replevin.    Trover. 


EXECUTORS. 

1.  In  equity,  the  assets  of  a  deceased  and  of  insolvent  partners,  if  there  be 

partnership  and  separate  property,  will  be  distributed  by  paying  the 
firm  debts  out  of  the  proceeds  of  the  joint  estate,  and  the  individual 
debts  out  of  the  separate  estate.  The  joint  and  individual  debts  should 
be  kept  distinct,  and  the  assets  of  two  estates  marshaled  accordingly. 
Joint  creditors  must  first  resort  to  the  joint  fund,  and  the  creditors  of 
the  individual  partners  to  their  separate  property ;  upon  the  inade- 
quacy of  either  of  these,  then  the  joint  or  separate  estate  may  be  ap- 
plied, according  to  the  exigency  of  the  case.  If  there  is  no  joint  fund, 
nor  any  solvent  partner,  joint  creditors  may  participate  equally 
with  a  private  creditor  in  the  estate  of  a  deceased  partner.  Should 
there  be  a  surplus  of  the  joint  fund,  the  creditor  of  an  individual  part- 
ner may  resort  to  that.    Pahlman  v.  Graves,  405 

2.  A  creditor  of  a  copartnership  which  had  assigned  for  the  benefit  of 

creditors,  after  the  death  of  one  of  the  firm,  took  a  judgment  against 
the  survivors,  and  execution  thereon  having  been  returned  unsatisfied, 
filed  his  claim  for  probate  against  the  separate  estate  of  the  deceased 
partner,  which  was  allowed.  Held,  that  the  claim  of  the  creditor  was 
provided  for  in  the  assignment,  and  that  he  must  proceed  against  the 
joint  before  he  can  resort  to  the  separate  estate,  and  if  he  desires  an 
equitable  adjustment  of  the  joint  and  separate  claims,  he  must  make 
the  assignee  a  party  to  the  proceeding.  A  return  of  nulla  bona  to  the 
execution  would  not  relieve  him  from  this  duty.    Ibid,  405 

3.  Where  a  copartnership  fund  is  liable,  the  creditor  of  that  fund  should 

proceed  in  equity  against  those  controlling  it,  and  subject  that  fund 
to  his  payment,  before  he  resorts  to  the  separate  property  of  the  co- 
partners.    Ibid,  405 

4.  The  county  court  has  not  equitable  jurisdiction  where  third  parties  are 

to  be  brought  in,  and  copartnership,  or  other  complicated  and  con- 
flicting interests  are  to  be  adjusted.  The  cases  in  19  111.,  349,  and  21 
id.,  204,  qualified  and  explained.    Pahlman  v.  Graves,  405 

See  Administrator.    Chancery.    Claim  and  Color  op  Title.    Mort- 
gage.   Probate  Court.    Taxes. 


EXPRESS   COMPANIES. 

An  express  company  will  be  liable  for  loss,  where  it  appears  that  its 
agent  locked  money  entrusted  to  it  in  a  safe,  but  took  so  little  and 
such  bad  care  of  the  keys,  that  a  burglar  had  easy  aceess  to  them, 
and  stole  the  keys  and  money.    Express  Company  v.  Baldwin,        504 
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2.  If  it  appears  that  express  companies  do  deliver  packages  before  entry 
on  the  delivery  book,  nevertheless  there  must  be  an  actual  delivery, 
or  an  offer  to  deliver,  before  they  can  be  released  from  liability  as  com- 
mon  carriers.    Ibid.  504 


FAILURE  OF  CONSIDERATION. 
See  Deeds.    Promissory  Notes. 

FORECLOSURE  OF  MORTGAGE. 
See  Mortgage.    Scire  Facias. 

FRAUD— STATUTE  OF  FRAUDS. 

1.  To  make  a  deed  fraudulent,  both  parties  must  concur  in  the  intent  to 

commit  a  wrong.    Myers  v.  Kinzie.  36 

2.  Where  a  credit  to  another  is  entered  on  the  books  of  copartnership,  to 

satisfy  a  debt  due  from  one  of  the  copartners,  leaving  an  excess  due 
to  the  creditor  of  the  copartner,  he  may  recover  such  excess  from  the 
firm,  if  the  transaction  has  been  ratified  by  the  copartners,  without 
any  writing,  in  compliance  with  the  statute  of  frauds.  Gorbin  v. 
McOhesney,  231 

8.  If  fraud  and  circumvention  are  used  to  procure  the  execution  of  a  note, 
and  the  payee  is  informed  of  it,  it  is  void.  It  is  otherwise  in  refer 
ence  to  fraud  in  the  consideration  of  the  note.  Easter  v.  Minard,  494 

4.  If  it  appears  that  a  suit  on  a  note  is  brought  in  the  name  of  a  person 
who  is  not  the  beneficial  holder,  the  same  defense  can  be  made  as  if 
the  suit  were  in  the  name  of  the  payee.    Ibid,  494 

GARNISHEE. 

1.  In  garnishee  proceedings  it  is  advisable  to  enter  judgment  against  the 

garnishee  in  favor  of  the  defendant  in  the  attachment  suit.  Oillilan 
v.  Nixon,  50 

2.  Where  a  debtor  of  one  of  two  joint  contractors  is  garnisheed   and  a 

judgment  is  obtained  against  him,  the  party  whose  debtor  has  been 
garnisheed  may  make  his  cocontractor  contribute  for  his  part  of  the 
debt  satisfied  by  the  garnishment — although  the  debtor  garnisheed 
has  been  granted  time  for  the  payment  of  the  judgment  against  him. 
Ibid,  50 

8.  Money  of  a  corporation  which  has  been,  in  advance  of  its  being  earn- 
ed, set  apart  by  its  board  of  directors  to  the  payment  of  interest  on  its 
bonds,  secured  by  mortgage  or  trust  deed  on  its  road  and  franchises, 
and  to  raise  a  sinking  fund  for  their  redemption,  is  not  subject  to 
garnishee  process  issued  by  a  judgment  creditor  of  said  corporation. 
G.  &  G.  U.  R.  R.  Go.  v.  Menzies,  121 

4.  Where  a  corporation  had  given  a  mortgage  or  trust  deed  of  all  its  pro- 
perty, tolls,  incomes,  franchises,  etc.,  to  secure  the  principal  and  ac- 
cruing interest  on  its  bonds,  its  revenues  so  pledged  are  not  liable  to 
a  garnishee  process  by  its  judgment  creditors,  after  the  execution  by 
it,  of  such  mortgage  or  trust  deed.  G.  &  G.  U.  R.  R.  Go.  v.  Menzies,  121 
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5.  A  judgment  debtor  may  show  in  the  circuit  court  on  an  appeal  taken 

from  the  judgment  of  a  justice  of  the  peace,  that  he  has  satisfied  such 
judgment,  by  responding  to  a  garnishee  process  served  on  him  in 
favor  of  the  creditors  of  his  judgment  creditor.  Minard  t.  Lawler,  301 

6.  A  defendant,  on   appeal   from  a  justice's  judgment,  can  present  any 

matter  of  defense  he  may  have,  which  did  not  exist  at  the  rendition 
of  the  judgment  by  the  justice.  In  such  case  the  circuit  court 
should  protect  the  party  from  surprise.  Notice  of  any  particular 
defense  to  be  presented  need  not  be  given.    Ibid,  301 

7.  A  written  account  need  not  be  filed  by  either  party,  the  whole  resting 

in  proof,  where  the  justice  had  jurisdiction.    Ibid,  301 

8.  On  appeal  from  the  judgment  of  a  justice  of  the  peace,  the  trial  being 

de  novo,  any  thing  may  be  proven  which  shows  that  the  plaintiff  has 
no  existing  cause  of  action.    Ibid,  301 

9.  A  person  who  acknowledges  he  is  indebted  at  the  time  of  the  service  of 

garnishee  process  upon  him,  and  contracts  to  aid  the  attaching  credit- 
ors to  collect  their  debt,  is  not  relieved  because  some  person  does  an 
unauthorized  act,  and  gives  up  property,  which  fixed  hisindebtedenss, 
to  the  defendant  in  the  attachment.    Farrell  v.  Pearson,  468 

i0.  In  garnishee  proceedings,  the  judgment  should  be  in  favor  of  the 
debtor  who  is  the  creditor  of  the  party  garnisheed.    Ibid,  463 

See  Attachment.    Practice. 


GRANTOR—  GRANTEE. 

The  declarations  of  a  grantor,  after  the  execution  of  a  deed,  are  inadmis- 
sible to  prejudice  the  grantee;  so  are  the  declarations  of  a  vendor 
without  deed,  unless  the  vendee  is  present,  and  assenting;  and  so  are 
the  declarations  of  an  assignor,  who  has  assigned  for  the  benefit  of 
of  his  creditors  as  against  the  assignees.    Myers  v.  Kinzie,  36 

See  Deeds. 


GUARANTOR  —  GUARANTY. 

1.  If  a  guaranty  is  placed  upon  a  note  at  the  time  of  its  execution,  and  so 

is  a  part  of  the  original  transaction,  no  new  consideration  is  neces- 
sary to  be  averred  in  support  of  it ;  but  when  it  is  entered  into  subse- 
quently, it  is  otherwise.    Joslyn  v.  Gollinson,  61 

2.  Any  operative  agreement  founded  upon  a  valuable   consideration,  by 

which  the  holder  of  a  note  agrees  to  give  time  to  the  maker,  without 
the  assent  of  the  indorsers  or  sureties,  will  release  them,  and  this 
whether  before  or  after  the  maturity  of  the  note.    Warner  v.  Campbell, 

283 

3.  The  acceptance  of  interest  in  advance  constitutes  such  an  agreement 

as  will  discharge  a  surety.    Ibid,  283 

4.  A  banker  held  two  notes  made  by  A,  one  of  which  was  signed  by  B,  as 

surety,  one  of  which  was  due,  and  the  other  to  fall  due  shortly;  A 
called  and  asked  to  pay  his  note  due,  and  the  teller  of  the  bank  gave 
him  the  second  note  not  then  matured,  and  erased  the  indorsement 
of  the  banker ;  the  payee  of  this  note,  five  months  afterwards,  obtained 
it  and  brought  his  action  against  the  surety.    Held,  that  after  this 
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lapse  of  time  the  surety  had  a  right  to  suppose  the  note  had  been 
paid,  and  may  have  been  injured  by  the  delay,  and  the  insolvency  of 
the  other  maker,  and  was  not  liable.    Brown  v.  Haggerty,  489 


See  Promissory  Note.    Sureties. 


HABEAS  CORPUS. 


A  petition  for  a  writ  of  habeas  corpus  should  set  out  the  evidence  given  to 
support  the  commitment.  The  court  will  otherwise  presume  in  favor 
of  the  conduct  of  the  committing  officer.    Ex  parte  Klepper,  532 


HIGHWAYS  AND  STREETS. 
See  Towns  and  Cities. 


HOMESTEAD  EXEMPTION. 

1.  A  sale  under  a  trust  deed  executed  prior  to  the  passage  of  the  law  of 

1857,  does  not  come  within  the  provisions  of  the  homestead  exemp- 
tion act.    Ely  v.  Eastwood,  107 

2.  Prior  to  the  amendatory  act  of  1857,  the  homestead  might  be  sold  under 

a  power  of  sale  in  a  mortgage.     Smith  v.  Marc,  150 

8.  The  homestead  is  protected  from  a  forced  sale  by  judicial  process,  but 
not  from  any  other  kind  of  sale.  A  formal  release  or  waiver  is  neces- 
sary to  subject  it  to  a  forced  sale.    Ibid,  150 


INDICTMENT. 

A  party  indicted  for  an  assault  with  an  intent  to  commit  murder,  may  be 
convicted  of  an  assault  with  a  deadly  weapon  with  intent  to  inflict  a 
bodily  injury,  the  jury  finding  that  the  circumstances  of  the  assault 
showed  an  abandoned  and  malignant  heart.    Beckwith  v.  People,    500 

See  Criminal  Law. 


INDORSER  —  INDORSEE. 
See  Guarantor.    Promissory  Note. 

INJUNCTION. 

1.  A  temporary  injunction  restraining  the  payment  of  a  note  by  the  mak- 

ers and  guarantor  is  no  bar  to  a  recovery  upon  the  note.  Campbell 
v.  Gilman,  120 

2.  Where  a  petition  by  an  administrator  for  the  sale  of  real  estate  states 

enough  to  require  the  court  to  act,  its  orders  and  decisions  are  bind- 
ing until  they  are  reversed;  they  cannot  be  attacked  collaterally. 
Iverson  v.  Loberg,  179 
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Where  a  writ  of  error  is  made  a  supersedeas,  it  does  not  revive  an  in- 
junction; for  this  purpose  a  special  order  is  necessary.  Blount  v. 
Tomlin,  530 


See  Chancery. 


INSOLVENT  DEBTOR. 

1.  A  voluntary  deed  of  assignment  for  the  benefit  of  creditors,  containing 

authority  to  the  assignee,  to  sell  and  dispose  of  the  property  with  all 
convenient  diligence  at  public  or  private  sale,  as  he  may  deem  most 
beneficial  to  the  interest  of  the  creditors,  and  with  all  reasonable  dis- 
patch to  collect  the  debts  assigned,  is  not  therefore  fraudulent  and 
void  as  to  creditors.    Sackett  v.  Mansfield,  21 

2.  A  voluntary  assignment  is  not  vitiated  because  it  delays  creditors;  it 

must  appear  to  have  been  collusively  designed  to  do  so,  and  the  in- 
tent is  a  question  of  fact.  The  good  or  bad  faith  of  the  transaction 
stamps  its  character.    Ibid,  21 

3.  Wherever  the  law  may  imply  a  discretion,  a  discretion  may  be  given 

in  the  assignment.     Ibid,  21 

i.  Where  personal  property  is  assigned,  and  passes  at  once  into  the  hands 
of  the  assignee,  the  deeds  of  assignment  need  not  be  recorded.  Myers 
v.  Kinzie,  36 

5.  To  make  a  deed  fraudulent,  both  parties  must  concur  in  the  intent  to 

commit  the  wrong.    Ibid,  36 

6.  An  assignment  for  the  benefit  of  creditors,  although  it  may  delay  them, 

does  not  therefore  contravene  the  statute  of  frauds.    Ibid,  36 

7.  The  declarations  of  an  assignor  for  the  benefit  of  creditors,  are  inad- 

missible to  prejudice  the  grantee.    Ibid,  36 

See  Bankrupt.    Chancery. 


INSTRUCTIONS. 

1.  Where  substantial  justice  has  been  done,  a  judgment  will  not  be  re- 

versed,  because  proper  instructions  were  refused.  Schwarz  v.  Schwarz, 

81 

2.  An  instruction  which  states  what  acts  a  party  must  do  before  he  can 

rescind  a  contract  is  erroneous,  it  should  state  the  law  of  the  case, 
leaving  the  facts  to  the  jury.    Gehr  v.  Hagerman,  438 

See  Error. 


INSURANCE. 

Where  the  preliminary  notice  and  proofs  under  a  policy  of  insurance, 
when  presented  to  the  representative  of  an  insurance  company,  are 
received  without  objection,  and  remain  in  his  possession  for  several 
weeks  without  notifying  the  insured  that  a  formal  defect  will  be 
availed  of,  it  will  be  held  that  such  objections  have  been  waived  by 
the  insurers.    Great  Western  Ins.  Go.  v.  Staaden,  360 

If  the  certificate  required  from  the  nearest  notary  is    given    to    C. 
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Staaden  when  the  policy  is  to  Nicholas  Staaden,  it  will  be  fatal  unless 
the  mistake  shall  be  cured  by  proper  averments.    Ibid,  360 

3.  The  want  of  a  seal  to  such  a  certificate  will  probably  be  cured  by  a 

verdict.    Ibid,  360 

INTEREST. 

1.  Where  a  note  is  executed  in  Illinois,  payable  in  New  York,  it  is  prope; 

to  allow  six  per  cent,  interest  in  the  judgment,  without  an  averment 
as  to  what  interest  is  allowable  in  New  York.    Chumasero  v.  Gilbert, 

39 

2.  Interest  may  be  recovered  upon  a  sum  agreed  upon  as  due.    Bishop 

Hill  Colony  v.  Edgerton,  54 

8.  If  there  is  no  design  to  conceal  usury,  ten  per  cent,  or  a  greater  sum 
may  be  agreed  upon  as  interest,  for  a  delay  in  the  payment  of  money, 
though  no  specific  time  for  forbearance  is  agreed  upon.      Ibid,       54 

4.  If  the  affidavit  for  a  capias  states  a  sum  due  with  interest,  the  interest 

may  be  added  in  the  judgment.    Phillips  v.  Kerr,  213 

See  Practice.    Promissory  Note.    Usury. 


JUDGMENT. 

1.  Where  a  note  is  executed  in  Illinois  payable  in  New  York,  it  is  proper 

to  allow  six  per  cent,  interest  in  the  judgment,  without  an  averment 
as  to  what  interest  is  allowable  in  New  York.     Ghumasero  v.  Gilbert, 

39 

2.  In  garnishee  proceedings  it  is  advisable  to  enter  the  judgment  against 

the  garnishee  in  favor  of  the  defendant  in  the  attachment  suit.    Gil- 
Ulan  v.  Nixon,  50 

8.  A  judgment  draws  interest  with  it,  whether  it  is  so  expressed  or  not; 
any  excess  over  six  per  cent,  included  as  principal  in  a  judgment, 
may  be  recovered  in  equity.    Dooley  v.  Stipp,  86 

4.  It  is  regular  for  the  clerk  to  assess  damages  on  overruling  a  demurrer. 

Campbell  v.  Gilman,  120 

5.  If  the  affidavit  for  the  capias  states  a  sum  due  with  interest,  the  inter- 

est  may  be  added  in  the  judgment.    Phillips  v.  Kerr,  213 

See  Garnishee,  10.    Interest,  1,  2,  3. 


JURIES  —JURORS  —JURY. 

Although  a  juror  states  he  has  not  formed  and  expressed  any  opinion 
of  the  guilt  or  innocence  of  the  accused,  has  no  bias  or  prejudice, 
and  can  give  him  a  fair  trial,  yet  if  he  declares  that  he  has  read  a  pub- 
lished statement  of  a-  house-breaking,  and  that  if  accused  was  one  of 
those  named  in  the  publication,  he  has  an  opinion  of  his  guilt  or  in- 
nocence, not  based  upon  any  hypothesis  of  the  truth  of  the  publica- 
tion, he  is  disqualified.     Gray  v.  People,  344 

A  prisoner  ought  not  to  be  forced  to  encounter  a  preexisting  opinion, 
deliberately  formed,  which  the  juror  believes  to  be  true,  and  which 
the  prisoner  would  be  obliged  to  overcome.    Ibid,  344 
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An  affirmative  plea  throws  the  burden  of  proof  on  the  defendant,  and 
gives  him  the  right  to  open  and  conclude  to  the  jury.  Harvey  v.  Elli- 
thorpe,  418 

See  Circuit  Court,  10.    Practice,  33. 


JURISDICTION. 

1.  A  party  may||appear  and  move  to  quash  an  attachment  and  not  submit 

himself  to  the  jurisdiction  of  the  court.    Johnson  v.  Buell,  66 

2.  An  acknowledgment  of  service  on  the  back  of  a  writ  of  summons  will 

not  authorize  a  decree  by  default.    A  summons  and  return  thereon 
are  necessary  to  give  jurisdiction.     Checkering  v.  Failes,  507 

See  Circuit  Court.    Justices  op  the  Peace. 


JUSTICES  OF  THE  PEACE. 

1.  In  proceedings  before  a  justice  of  the  peace,  and  on  appeal  therefrom, 

the  party  must,  if  he  deny  the  execution  of  any  instrument  in  writing, 
whether  sealed  or  not,  upon  which  an  action  has  been  brought,  or 
which  shall  be  offered  in  defense  or  setoff,  do  so  by  affidavit.  Wheth- 
er the  instrument  offered,  and  on  which  the  action  is  brought,  be  the 
original  or  not,  if  the  execution  of  it  is  not  denied,  it  is  evidence. 
Griswold  v.  Trustees,  etc.,  41 

2.  Both  parties  may  appeal  from  the  decision  of  a  justice;  and  if  only 

one  party  appeals,  he  may  dismiss  his  appeal  against  the  wish  of  the 
other.    Bacon  v.  Lawrence,  53 

3.  A  justice  of  the  peace  is  a  competent  witness  to  prove  his  docket,  and 

to  explain  entries  upon  it,  as  also  to  identify  the  cause  and  parties. 
Haven  v.  Green,  252 

4.  A  judgment  debtor  may  show  in  the  circuit  court,  on  an  appeal  taken 

from  the  judgment  of  a  justice  of  the  peace,  that  he  has  satisfied 
such  judgment,  by  responding  to  garnishee  process  served  on  him  in 
favor  of  the  creditors  of  his  judgment  creditor.    Minard  v.  Lawler, 

301 

5.  A  defendant,  on  appeal  from  a  justice's  judgment,  can  present  any  mat- 

ter of  defense  he  may  have,  which  did  not  exist  at  the  rendition  of 
the  judgment  by  the  justice.  In  sucli  case  the  circuit  court  should 
protect  the  party  from  surprise.  Notice  of  any  particular  defense  to 
be  presented  need  not  be  given.     Ibid,  301 

6.  A  written  account  need  not  be  filed  by  either  party,  the  whole  resting 
in  proof,  where  the  justice  had  jurisdiction.    Ibid,  301 

7.  On  appeal  from  the  judgment  of  a  justice  of  the  peace,  the  trial  being 

de  novo,  anything  may  be  proven  which  shows  jhat  the  plaintiff  has 
no  existing  cause  of  action.    Ibid,  301 

8.  A  justice  of  the  peace,  who  acts  at  the  instance  of  the  city  of  Chicago, 

not  designated  as  a  police  magistrate,  may  recover  from  the  city  fees 
earned  by  him  in  his  official  capacity.  Such  fees  earned  by  a  mem- 
ber of  the  council  do  not  come  within  the  prohibition  of  the  charter 
forbidding  aldermen  from  receiving  compensation  for  their  services. 
fie  Wolf  v.  City  of  Chicago,  448 

See  Attachment,  1.    Circuit  Court.    City  op  Chicago.    Officer,  1. 
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LANDLORD  AND  TENANT. 

1.  A  lease  is  merged  in  the  fee,  when  they  unite  in  the  same  person.   Oar- 

roll  v.  Ballance,  9 

2.  A  landlord  is  limited  in  his  recovery,  by  the  amount  stated  in  his  dis- 

tress warrant ;  he  must  show  on  trial  that  he  is  entitled  to  the  rent 
specified,  and  no  more.    Asay  v.  Sparr,  115 


LEASE. 
See  Landlord  and  Tenant. 

LEVY  AND  SALE. 

If  a  judgment  creditor  enters  into  an  agreement  to  stay  his  execution,  it 
becomes  dormant  as  to  other  parties,  and  he  loses*  any  lien  made  by 
a  levy  under  it.    Moss  v.  Weber,  221 

See  Chancery.    Execution.    Lien.    Trover. 

LIEN. 

If  a  judgment  creditor  enters  into  an  agreement  to  stay  his  execution,  it 
becomes  dormant  as  to  other  parties,  and  he  loses  any  lien  made  by  a 
levy  under  it.    Moss  v.  Weber,  et  al.,  221 

See  Mechanics'  Lien.    Mortgage. 

LIMITATION. 

See  Chancery.    Claim  and  Color  op  Title.    Mechanics'  Lien. 

Mortgage. 


MALICIOUS  PROSECUTION. 

1.  It  is  not  required  that  a  crime  shall  have  been  committed  before  prob- 

able cause  for  an  arrest  can  exist;  facts  may  exist  which  will  create 
a  belief  of  crime,  when  the  quo  animo  with  which  the  act  was  done 
will  change  its  character.    Moss  v.  Innis,  259 

2.  Where  a  party  consults  with  competent  legal  counsel  in  good  faith,  to 

ascertain  what  course  to  pursue  in  reference  to  acts  done  by  another, 
and  such  counsel,  after  proper  deliberation  and  examination  into  the 
facts,  advises  an  arrest  for  a  criminal  offense,  the  party  causing  the 
arrest  should  not  be  held  to  respond  in  damages,  for  want  of  proba- 
ble cause  for  his  action  in  the  premises.    Ibid,  259 


MARRIED  WOMEN. 

1.  An  acknowledgment  by  a  wife  to  convey  the  fee  of  her  separate  estate, 
will  be  sufficient,  although  it  contains  all  that  is  required  for  that 
purpose,  as  also  all  that  is  required  to  release  her  dower.  Redun- 
dancy does  not  vitiate  an  acknowledgment.     Chester  v.  Mumsey,      97 
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2.  A  widow  is  dowable    of   wild    or  unimproved   lands.    Schnebly  v. 

Schnebly,  115 

3.  Except  by  agreement,  dower  must  be  apportioned  out  of  each  parcel  ot 

land,  and  not  in  a  part  for  the  whole.     Ibid,  115 

4.  In  assigning  dower,  commissioners  should  have  reference  to  quantity 

and  quality,  so  that  the  portion  of  the  widow  shall  be  equal  in  its 
yearly  value  to  one-third  of  the  yearly  value  of  the  tract  from  which 
it  is  assigned,  taking  into  estimation  its  capacity  for  production  at 
the  time.    Ibid,  115 

5.  Dower  does  not  attach  to  land  where  the  husband  has  conveyed  before 

he  had  either  a  legal  or  equitable  title.     Woolley  v.  Magie,  526 

6.  A,  without  any  title  in  himself,  conveyed  land  to  B,  for  which  he  after- 

wards obtained  a  certificate  of  purchase  from  the  land  office,  upon 
which  a  patent  was  subsequently  issued  to  A;  held,  that  the  wife  of 
A  was  not  dowable  of  this  land.    Ibid,  526 

See  Doweb. 


MECHANICS'  LIEN". 

1.  Persons  not  parties  to  a  mechanics'  lien  proceeding,  not  being  bound  by 

a  decree,  may  contest  a  sale  by  bill,  showing  their  superior  interest, 
and  the  court  should  settle  the  interests  of  the  several  parties,  and  not 
stop  by  enjoining  a  sale  of  the  property.    Raymond  v.  Ewing,        329 

2.  Mechanics   and   material  men   may  have  a  lien  paramount  to  that 

secured  by  a  trust  deed  upon  the  improvements  made  by  them  upon 
the  premises  subsequent  thereto.     Ibid,  329 

3.  Under  the  twentieth  section  of  the  act  in  relation  to  mechanics'  liens, 

an  incumbrancer  anterior  to  the  mechanics'  lien  looks  to  the  land  as 
it  was  at  the  time  of  his  incumbrance  for  his  satisfaction,  and  the 
mechanic  or  material  man  to  the  additions  for  his,  unless  the  pro- 
ceeds will  pay  both.    Smith  v.  Moore,  382 

4.  A  party  who  has  furnished  materials,  etc.,  cannot  contract  with  his 

debtor,  so  as  to  extend  his  lien  upon  premises  to  the  prejudice  of  a 
mortgagee.  If  he  give  time  to  his  debtor  beyond  the  six  months,  the 
limitation  will  commence  running,  and  the  lien  will  be  lost,  as  be- 
tween  the  party  who  furnishes  the  materials,  and  others  who  have  an- 
terior liens.     Brown  v.  Moore,  421 

See  Chancery. 


MORTGAGE  — MORTGAGOR  -  MORTGAGEE. 

A  mortgagee  may  recover  in  ejectment  against  the  mortgagor,  or  those 
claiming  under  him,  for  an  installment  of  the  mortgage  debt  past  due, 
without  notice  to  the  party  in  possession  to  quit  before  action  brought. 
Carroll  v.  Ballance,  9 

A  lease  of  premises  becomes  merged  in  the  fee,  when  they  both  unite 
in  the  same  person.     Ibid,  9 

A  mortgagee  may  proceed  against  the  mortgagor  by  other  methods 
than  by  scire  facias  for  installments  past  due;  by  sci.fa.he  must  wait 
until  all  are  due.  9 
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4.  A  sale  nnder  a  trust  deed  executed  prior  to  the  passage  of  the  law  of 

1857  does  not  come  within  the  provisions  of  the  homestead  exemp- 
tion act.    Ely  v.  Eastwood,  107 

5.  Prior  to  the  amendatory  act  of  1857,  the  homestead  might  be  sold  under 

a  power  of  sale  in  a  mortgage.    Smith  v.  Marc,  150 

6.  The  homestead  is  protected  from  a  forced  sale  by  judicial  process,  but 

not  from  any  other  kind  of  sale.  A  formal  release  or  waiver  is  neces- 
sary to  subject  it  to  a  forced  sale.    Ibid,  150 

7.  A  deed,  though  absolute  on  its  face,  given  to  secure  a  preexisting  debt, 

will  be  considered  a  mortgage  as  to  other  creditors.  Be  Wolf  v. 
Strader,  225 

8.  The  purchaser  of  land  under  an  executory  contract  may,  for  some  pur- 

poses, be  held  to  be  an  equitable  mortgagor;  but,  as  a  general  rule,  the 
parties  to  such  a  contract  hold  to  each  other  the  relation  of  vendor 
and  vendee ;  the  latter  has  not  the  right  to  remove  from  the  premises 
(except  trade  fixtures)  any  annexations  or  additions  to  them  of  a  per- 
manent character.    Smith  v.  Moore,  392 

9.  Parol  evidence  is  admissible  for  the  purpose  of  identifying  the  property 

actually  mortgaged.    Myers  v.  Ladd,  415 

10.  A  party  who  has  furnished  materials,  etc.,  cannot  contract  with  his 

debtor &o  as  to  extend  his  lien  upon  premises  to  the  prejudice  of  a 
mortgagee.  If  he  give  time  to  his  debtor  beyond  the  six  months,  the 
limitation  will  commence  running,  and  the  lien  will  be  lost,  as  be- 
tween the  party  who  furnishes  the  materials  and  others  who  have  an- 
terior liens.    Brown  v.  Moore,  421 

11.  Where  there  is  nothing  in  the  record  indicating  the  time  when  a  writ 

of  scire  facias  was  delivered  to  the  officer,  the  legal  presumption  is 
that  it  was  delivered  on  its  being  issued.  The  officer  is  not  required 
to  indorse  upon  the  writ  the  date  of  its  delivery  to  him.  Chickering 
v.  Failes,  507 

12.  An  officer's  return  of  "not  found  "  is  sufficient,  and  it  need  not  appear 

by  the  return  that  he  was  unable  to  make  service  of  the  writ  during 
the  whole  time  it  was  in  his  hands.    Ibid,  507 

13.  When  a  writ  is  served,  the  time  when  should,  be  distinctly  stated  by  the 

officer,  so  that  it  may  appear  whether  the  service  was  ten  days  before 
the  return  day.  The  return  may  be  dated  after  the  return  day. 
Ibid,  507 

14.  A  proceeding  to  foreclose  a  mortgage  by  scire  facias  is  at  law,  and  is 

governed  by  the  practice  of  courts  of  law,  and  not  of  courts  of  equity. 
Ho  persons  but  the  mortgagor,  or,  in  case  of  his  death,  his  executor 
or  administrator,  are  required  to  be  made  parties  to  such  a  proceeding. 
The  assignee  in  bankruptcy  of  the  mortgagor  is  not  a  necessary  party, 
aliter  where  a  bill  in  chancery  is  filed  to  foreclose  a  mortgage.  As- 
signees in  bankruptcy,  as  well  as  subsequent  purchasers  and  incum- 
brancers, are  required  to  take  notice  of  proceedings  by  scire  facias, 
and  to  protect  their  own  rights.     Ibid,  507 

15.  An  assignee  in  bankruptcy  succeeds  to  the  interest  of  the  bankrupt, 

and  while  the  court  appointing  the  assignee  retains  jurisdiction  over 
him,  it  does  not  retain  exclusive  jurisdiction  over  lands,  the  title  to 
which  is  transferred  by  its  decree.    Ibid,  507 

16.  An  application  in  another  state  by  a  mortgagor  for  the  benefit  of  the 

bankrupt  law  was  not  a  proceeding  having  the  effect  of  lis  pendens 
as  to  parties  having  an  interest  in  the  lands  mortgaged.     Ibid,       507 
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11.  The  application  was  not  one  for  the  sale  of  the  lands  or  to  affect  the 
interest  of  mortgagees,  and  it  did  not  hinder  them  from  enforcing 
their  rights.  The  decree  in  bankruptc}r  operated  as  a  transfer  of  the 
bankrupt's  interest,  as  if  it  had  been  transferred  by  deed,  and  did  not 
affect  the  interests  of  other  parties.    Ibid,  507 

18.  An  acknowledgment  of  service  on  the  back  of  a  writ  of  summons  will 

not  authorize  a  decree  by  default.  A  summons  and  return  thereon  are 
necessary  to  give  jurisdiction.    Ibid,  507 

19.  The  payment  of  taxes  by  a  trustee,  tenant  or  mortgagee,  while  their  re- 

lations are  not  adverse  to  the  cestui  que  trust,  landlord  or  mortgagor, 
is  not  such  a  payment  as  is  required  by  the  statute  of  limitations. 
Ibid,  507 

20.  Persons  holding  these  relations  must  assume  an  adverse  attitude  in  re- 

gard to  the  property,  and  the  taxes  paid  by  them  must  be  paid  in  such 
attitude  to  come  within  the  meaning  of  that  statute.  After  such  ad- 
verse attitude  has  been  assumed,  all  acts  done  byjthe  person  assuming 
it  are  by  law  presumed  to  be  done  in  furtherance  of  such  new  attitude. 
Ibid,  507 

21.  A  decree  of  foreclosure,  which  is  insufficient  to  bar  an  equity  of  re 

demption  is  nevertheless  sufficient  claim  and  color  of  title  under  the 
statute,  where  it  is  not  procured  by  fraud  or  in  bad  faith.    Ibid,    507 

22.  Bad  faith,  within  the  meaning  of  the  statute,  cannot  be  established  by 

showing  notice  of  the  claims  of  other  persons  to  the  property,  or  by 
showing  a  knowledge  of  legal  defects,  which  prevent  the  color  of 
title  from  being  an  absolute  one.    Ibid,  507 

23.  Where  there  is  no  fraud,  and  no  proof  showing  that  the  color  of  title 

was  acquired  in  bad  faith,  the  court  will  hold  that  it  was  made  in 
good  faith.    Ibid,  507 

24.  The  same  requisites  are  required  to  establish  claim  and  color  of  title 

under  the  ninth  as  under  the  eighth  section  of  the  statute.  Ghickering 
v.  Failea,  507 

25.  To  render  the  payment  of  taxes  within  the  statute,  they  must  be  paid  by 

the  person  having  the  claim  and  color  of  title.    Ibid,  507 

26.  A  payment  by  executors  is  not  sufficient,  without  it  appears  that  the 

will  under  which  they  act  vests  in  them  some  title,  or  requires  them 
to  pay  the  taxes.    Ibid,  507 

See  Ejectment. 


MOTION. 

1.  A  party  may  appear  and  move  the  court  to  quash  an  attachment,  with 

out  submitting  himself  to  its  jurisdiction.    Johnson  v.  Buell,  6«J 

2.  A  motion  to  quash  a  capias  does  not  deny  a  right  to  proceed  to  trial. 

Phillips  v.  Kerr,  213 

MUNICIPAL  CORPORATIONS. 

If  a  city  is  authorized  to  construct  a  highway  in  a  particular  manner,  but 
does  it  in  a  different  one,  it  will  be  answerable  in  damages  to  a  party 
sustaining  injury  upon  it,  as  much  as  though  it  had  not  exceeded  or 
deviated  from  its  authority.     Gity  of  Pekin  v.  Newell,  320 


See  City  of  Chicago.    Towns  and  Citie& 
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NEGLIGENCE. 
y  See  Common  Carriers.    Railroads. 

NEW  TRIAL. 

1.  A  motion  for  a  new  trial  can  only  be  made  at  the  term  at  which  the 

verdict  may  be  rendered.    It  is  irregular  to  allow  such  a  motion  two 
years  after  verdict.    Campbell  v.  Gonaver,  64 

2.  The  circuit  court  may,  in  its  discretion,  grant  a  new  trial,  to  enable  the 

defendant  to  prove  an  alibi,  but  this  should  be  done  with  great  cau- 
tion.    Wilson  v.  People,  434 

See  Practice.    Supreme  Court,  14. 


NOTICE. 

1.  Where  the  preliminary  notice  and  proofs  under  a  policy  of  insurance^ 

when  presented  to  the  representative  of  an  insurance  company,  are 
received  without  objection,  and  remain  in  his  possession  for  several 
weeks,  without  notifying  the  insured  that  a  formal  defect  will  be 
availed  of,  it  will  be  held  that  such  objections  have  been  waived  by 
the  insurers.    Great  Western  Insurance  Go.  v.  Staaden,  360 

2.  If  the  certificate  required  from  the  nearest  notary  is  given  to  C.  Staaden 

when  the  policy  is  to  Nicholas  Staaden,  it  will  be  fatal  unless  the 
mistake  shall  be  cured  by  proper  averments.    Ibid,  360 

3.  The  want  of  a  seal  to  such  certificate  will  probably  be  cured  by  a  ver- 

dict.   Ibid,  360 


OFFICER  — OFFICE 

1.  An  affidavit  for  an  attachment  before  a  justice  of  the  peace,  asserting  on 

"information  and  belief,"  that  defendant  is  not  a  resident  of  the  state, 
will  be  a  defense  for  those  acting  under  it  in  an  action  of  trespass, 
where  an  indebtedness  is  positively  sworn  to,  the  affidavit  stating 
sufficient  to  give  jurisdiction  in  the  premises  and  being  amendable. 
Were  the  affidavit  void,  it  would  be  otherwise.    Booth  v.  Hees,         45 

2.  A  party  who  sues  a  sheriff  for  a  false  return,  and  upon  a  recovery,  en- 

ters a  remittitur  for  a  part,  will  suffer;  he  must  not  divide  his  de- 
mand; he  cannot  recover  first  from  the  sheriff,  and  then  from  other 
parties,  who  held  the  effects  of  the  debtor  under  an  agreement  to  di- 
vide the  proceeds  of  them-  among  his  creditors.    Moss  v.  Weber,      221 

8.  If  a  judgment  creditor  enters  into  an  agreement  to  stay  his  execution, 
it  becomes  dormant  as  to  other  parties,  and  he  loses  any  lien  made  by 
a  levy  under  it.     Ibid,  221 

4.  An  officer  who  should  refuse  to  proceed  upon  a  second  execution, 
where  the  first  had  been  stayed  by  an  agreement  between  the  parties 
to  it,  would  be  liable  for  a  false  return.    Ibid,  221 

See  Service  of  Process. 
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PARTIES. 

There  must  be  ten  days'  notice,  in  writing,  with  proof,  before  the  court 
will  grant  a  rule  to  join  error,  of  the  intention  to  revive  a  suit  by  the 
representative  of  a  deceased  plaintiff  in  error.  If  the  party  defending 
is  a  nonresident,  there  must  be  publication,  as  in  other  cases.  West 
v.  Biggs,  533 

See  Action.    Chancery.    Practice. 


PARTITION. 
I 

1.  Courts  of  equity  have  power  to  make  an  equitable  partition  of  land, 

but  have  not  jurisdiction  to  try  controversies  about  the  title.  When 
controversies  about  title  arise,  the  court  should  suspend  proceedings 
in  partition,  until  the  parties  shall  have  litigated  their  titles  at  law. 
Walker  v.  Laflin,  472 

2.  A  court  of  equity  will  not  make  partition  of  land  unless  the  title  is 

clear;  unless  the  title  is  purely  equitable.     Ibid,  472 

3.  The  want  of  objection  by  a  solicitor  of  one  of  the  parties,  will  not  au- 

thorize a  partition  in  equity,  where  the  party  has  by  his  answer,  in- 
sisted upon  his  paramount  adverse  title.     Ibid,  472 

See  Chancery. 


PARTNERS  —  PARTNERSHIP. 

1.  Where  a  credit  to  another  is  entered  on  the  books  of  copartnership,  to 

satisfy  a  debt  due  from  one  of  the  copartners,  leaving  an  excess  due  to 
the  creditor  of  the  copartner,  he  may  recover  such  excess  from  the 
firm,  if  the  transaction  has  been  ratified  by  the  copartners,  without 
anjr  writing,  in  compliance  with  the  statute  of  frauds.  Corbin  v.  Me- 
Ghesney,  231 

2.  Debts  against  a  copartnership  of  which  a  decedent  was  a  member,  the 

partnership  assets  being  exhausted,  may  become  equitable  claims 
against  his  estate,  but  not  to  be  paid  until  after  his  individual  debts 
have  been  liquidated.    Moline  Company  v.  Webster,  233 

8.  In  equity,  the  assets  of  a  deceased  and  of  insolvent  partners,  if  there  be 
partnership  and  separate  property,  will  be  distributed  by  paying  the 
firm  debts  out  of  the  proceeds  of  the  joint  estate,  and  the  individual 
debts  out  of  the  separate  estate.  The  joint  and  individual  debts 
should  be  kept  distinct,  and  the  assets  of  the  two  estates  marshaled 
accordingly.  Joint  creditors  must  first  resort  to  the  joint  fund,  and 
the  creditors  of  the  individual  partners  to  their  separate  property; 
upon  the  inadequacy  of  either  of  these,  then  the  joint  or  separate  es- 
tate may  be  applied,  according  to  the  exigency  of  the  case.  If  there 
is  no  joint  fund,  nor  any  solvent  partner,  joint  creditors  may  partici- 
pate equally  with  a  private  creditor  in  the  estate  of  a  deceased  part- 
ner. Should  there  be  a  surplus  of  the  joint  fund,  the  creditor  of  an 
individual  partner  may  resort  to  that.    Pahlman  v.  Graves,  405 

4.  A  creditor  of  a  copartnership  which  had  assigned  for  the  benefit  of 
creditors,  after  the  death  of  one  of  the  firm,  took  a  judgment  against 
the  survivors,  and  execution  thereon  having  been  returned  unsatis- 
fied, filed  his  claim  for  probate  against  tin.  separate  estate  of  a  de. 
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ceased  partner,  which  was  allowed.  Held,  that  the  claim  of  the  cred 
itor  was  provided  for  in  the  assignment,  and  that  he  must  proceed 
against  the  joint  before  he  can  resort  to  the  separate  estate,  and  if  lie 
desires  an  equitable  a'djustment  of  the  joint  and  separate  claims,  he 
must  make  the  assignee  a  party  to  the  proceeding.  A  return  of  nulla 
bona  to  the  execution  would  not  relieve  him  from  this  duty.        Ibid, 

405 

5.  Where  a  copartnership  fund  is  liable,  the  creditor  of  that  fund  should 

proceed  in  equity  against  those  controlling  it,  and  subject  that  fund 
to  his  payment,,  before  he  resorts  to  the  separate  property  of  the  co- 
partners.   Ibid,  405 

6.  The  county  court  has  not  equitable  jurisdiction  where  third  parties 

are  to  be  brought  in,  and  copartnership,  or  other  complicated  and 
conflicting  interests  are  to  be  adjusted.     Ibid,  405 


PAYMENT. 

1.  It  is  for  the  jury  to  decide  whether  an  order  on  another  person  was  taken 

for  collection  merely,  or  as  payment,  when  the  amount  thereof 
should  be  collected.  "  Stevens  v.  Thornton,  323 

2.  "Whether  an  order  was  accepted  in  satisfaction  of  a  debt,  or  in  dis- 

charge of  a  demand  against  the  party  giving  it,  should  be  left  to  the 
jury.  Unless  the  party  was  to  be  discharged,  no  new  consideration 
was  necessary  to  make  the  promise  to  pay  the  order  binding.    Ibid, 

323 

PERSONAL  PROPERTY. 

i 

1.  While  personal  property  generally  follows  the  residence  of  the  owner, 

and  is  there  taxable,  yet  if  permanently  located  elsewhere,  it  may  be 
taxed  where  so  located.    Mills  v.  Thornton,  300 

2.  A  party  who  complains  of  a  school  tax,  as  levied  in  a  certain  district, 

must  show  that  the  property  was  not  taxable  in  such  district.    Ibid, 

300 

3.  If  a  person  purchase  chattels  with  a  knowledge  that  they  are  mort- 

gaged, with  an  intent  to  cheat,  the  sale  is  void.    Fuller  v.  Paige,  356 

4.  As  between  the  parties  to  it,  a  chattel  mortgage  is  good  without  being 

recorded.     Ibid,  356 

5.  Where  one  mixes  up  his  goods  with  those  of  another  which  are  mort- 

gaged, and  refuses  to  separate  the  goods,  if  the  mortgagee  takes  the 
goods  confounded  with  his  own,  he  will  not  be  a  trespasser.    Ibid, 

356 

6.  As  between  the  parties,  delivery  is  not  essential  to  the  completion  of  a 

sale  of  a  chattel ;  which  may  remain  with  the  vendor  any  length  of 
time,  if  taken  by  the  vendee,  before  any  lien  attaches  to  it  in  the 
hands  of  the  vendor,  provided  the  transaction  is  conducted  in  good 
faith.    Gruikshank  v.  Cogswell,  366 

7.  A  delay  in  taking  possession  of  a  chattel,  after  its  purchase,  is  a  cir 

cumstance  calculated  to  excite  suspicion;  but  is  not  per  se  evidence 
of  fraud.    Ibid,  36ft 

See  Chattel. 
714 


INDEX.  573 


PLEADING. 

1.  When  a  plea  of  the  general  issue  is  filed  lo  the  whole  of  a  declaration, 

a  demurrer  to  a  plea  cannot  be  carried  back  to  the  declaration.  Wil- 
son v.  Myrick,  34 

2.  A  guaranty  placed  on  a  note  at  its  execution,  does  not  require  that  a 

consideration  should  be  averred  in  its  support.    Joslyn  v.  Collinson, 

61 

3.  Where  a  declaration  complains  of  A  and  B,  partners,  etc.,  the  word 

partners  is  descriptive  of  the  persons  merely,  and  a  plea  that  they 
were  not  partners  raises  an  immaterial  issue  to  the  averment  in  the 
declaration  that  they  made  and  delivered  their  note  to  the  plaintiff. 
Johnson  v.  Buell,  66 

4.  In  absence  of  express  proof  of  a  contract,  one  may  be  implied  from 

circumstances.    Schwarz  v.  Schwarz,  81 

5.  Where  a  party  defends  against  a  claim  for  services,  on  the  score  of  re- 

lationship, and  that  the  services  were  compensated  by  paternal  care, 
etc.,  he  should  not,  by  his  pleading,  claim  a  setoff  for  board,  etc. ; 
such  charges  imply  that  there  was  a  contract  beteen  the  parties. 
Ibid,  81 

6.  A  scire  facias  to  foreclose  a  mortgage  is  not  an  action;  and  a  plea  of 

usury,  or  any  other  defense,  cannot  be  averred  against  it;  except  to 
allege  that  the  mortgage  was  void,  and  never  a  valid  lien,  or  that  it 
has  been  discharged  or  released.    Carpenter  v.  Moocrs,  102 

7.  A  special,  and  not  a  general  demurrer,  is  the  proper  mode  of  taking 

objection  to  a  pleading  that  is  double.    Franey  v.  True,  184 

8.  Pleas  in  abatement,  motions  to  quash  the  summons,  and  other  motions 

in  the  nature  of  pleas  in  abatement,  must  be  interposed  prior  to  mat- 
ters  in  bar ;  and  if  not  disposed  of  before  matters  in  bar  interposed, 
they  will  be  considered  as  waived.     Oiimorev.  Rowland,  200 

9.  The  general  issue,  with  notice  of  special  matter  and  special  pleas,  can- 

not be  pleaded  at  the  same  time;  and  if  both  are  filed,  the  pleas  may 
be  stricken  out.    Ibid,  200 

10.  Taking  leave  to  amend  a  plea  demurred  to  is  a  confession  of  the  de- 

murrer.   Haven  v.  Green,  252 

11.  A  seal  imports  consideration,  and  a  declaration  upon  a  sealed  bond 

need  not  aver  anything.    Evans  v.  Edwards,  279 

12.  A  declaration  for  slander,  charging  perjury,  need  not  aver  that  the  evi- 

dence given  was  material,  as  the  statute  makes  such  language  action- 
able per  se.  If  the  testimony  given  was  not  material,  it  should  be 
shown  by  way  of  defense.     Wolbrecht  v.  Baumgarten,  291 

13.  The  plea  of  non  est  factum  in  an  action  of  covenant,  not  being  the  gen- 

eral issue,  a  demurrer  to  pleas  will  extend  to  the  declaration.  Beeves 
v.  Forman,  313 

14.  In  a  declaration  in  case  against  a  corporation  for  injuries  sustained, 

the  declaration  should  allege  that  the  defendant  was  guilty  of  negli- 
gence, and  that  the  plaintiff  exercised  proper  care;  and  the  proof 
should  support  the  allegations.    G.,  B.  &  Q.  B.  B.  Go.  v.  Hazzard,   373- 

15.  In  an  action  against  a  railroad  corporation,  under  the  statute,  "  for 

causing  death  by  wrongful  act,  neglect  or  default,"  a  declaration 
which  does  not  aver,  that  the  railroad  causing  the  death  was  used  in 
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the  state  and  county  in  which  the  action  was  brought,  would  be  defect 
ive  on  demurrer,  but  is  good  after  verdict     C.  &  B.  I.  B.  B.  Co  v. 

Morris,  400 

J6.  Before  recovery  under  this  statute,  it  must  be  averred  and  proved,  that 
the  deceased  left  a  widow  or  next  of  kin,  to  whom  the  damages  can 
be  distributed.  There  may  be  persons  isolated  or  unknown,  who  do 
not  and  would  not  afiord  any  support  to  their  relatives;  in  the  case 
of  the  death  of  such,  there  would  not  be  any  next  of  kin  sustaining  a 
pecuniary  loss.  The  damage  "is  exclusively  for  a  pecuniary  loss,  not 
as  a  solace.     Ibid,  400 

17.  Under  the  law  merchant,  where  the  maker  of  a  bill  or  note  has  been 

discharged  by  the  laches  of  the  holder,  and  the  latter  sets  up  a  sub- 
sequent promise  to  pay,  the  subsequent  promise  to  pay  need  not  be 
averred  in  the  declaration,  if  the  original  contract,  and  all  the  essen- 
tial facts  that  constitute  liability  are  properly  set  out.    Tobey  v.  Berly, 

426 

18.  A  party  amending  a  pleading  should  indicate  the  precise  part  of  it 

amended  and  the  place  of  its  application,  and  not  leave  to  the  court 
to  decide  where  the  amendment  should  or  should  not  be  inserted. 

Bourland  v.  Sickles,  497 

19.  A  party  suing  upon  a  mutual  and  dependent  covenant  for  a  breach 

of  it  must  aver  an  offer  to  perform,  or  his  declaration  will  be  obnox- 
ious to  a  demurrer.    Ibid,  497 

See  Scire  Facias. 


PRACTICE. 

1.  When  a  plea  of  the  general  issue  is  filed  to  the  entire  declaration,  a 

demurrer  to  a  plea  cannot  reach  the  declaration.  Wilson  v.  Myrick,  34 

2.  In  proceedings  before  a  justice  of  the  peace,  and  on  appeal  therefrom, 

the  party  must,  if  he  deny  the  execution  of  any  instrument  in  writ- 
ing, whether  sealed  or  not,  upon  which  an  action  has  been  brought, 
or  which  shall  be  offered  in  defense  or  setoff,  do  so  by  affidavit. 
Whether  the  instrument  offered,  and  on  which  the  action  is  brought, 
be  the  original  or  not,  if  the  execution  of  it  is  not  denied,  it  is  evi- 
dence.    Qriswold  v.  Trustees,  etc.,  41 

3.  Both  parties  may  appeal  from  the  decision  of  a  justice;  and  if  only 

one  party  appeals,  he  may  dismiss  his  appeal  against  the  wish  of  the 
other.    Bacon  v.  Lawrence,  53 

4.  It  is  sufficient  for  a  clerk,  on  issuing  process,  to  sign,  the  initial  of  his 

christian  name.    Bishop  Hill  Colony  v.  Edgerton,  54 

5.  The  foundation  of  a  motion  for  a  continuance  should  be  preserved  in 

a  bill  of  exceptions  if  error  is  to  be  assigned  on  refusing  to  grant  it. 
Ibid,  '  54 

6.  A  motion  for  a  new  trial  can  only  be  made  at  the  term  at  which  the 

verdict  may  be  rendered.  It  is  irregular  to  allow  such  a  motion  two 
years  after  verdict.     Campbell  v.  Conover,  64 

7.  A  party  may  appear  and  move  the  court  to  quash  an  attachment,  with- 

out submitting  himself  to  its  jurisdiction.    Johnson  v.  Buell,  66 

8.  Where  a  declaration  complains  of  A  and  B,  partners,  etc.,  the  word 

partners  is  descriptive  of  the  persons  merely,  and  the  plea  that  they 
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were  not  partners  raises  an  immaterial  issue  to  the  averment  in  the 
declaration  that  they  made  and  delivered  their  note  to  the  plaintiff. 
Ibid,  66 

9.  It  is  not  error,  if  two  are  sued  and  judgment  is  against  one,  not  to  sue 
out  a  sci.  fa.  to  make  all  the  defendants  named  parties  to  the  judg- 
ment instanter.    Ibid,  66 

10.  If  a  copy  of  the  instrument  declared  on  in  a  declaration  is  not  filed 

ten  days  before  court,  the  party  may  obtain  a  continuance,  but  noth- 
ing more.    Stratton  v.  Henderson,  68 

11.  That  the  copy  of  an  instrument  furnished  varies  from  that  offered  on 

the  trial  is  not  material ;  the  copy  is  no  part  of  the  record.  The  cir- 
cuit court  has  discretion  to  authorize  a  copy  to  be  corrected.  Ibid,  68 

12.  A  default  precludes  a  party  from  raising  the  question  as  to  the  validity 

of  his  indorsement  of  the  note  sued  on.     Underhill  v.  Kirkpatrick,  84 

13.  If  the  court  inquires  of  counsel  if  he  desires  to  address  the  jury,  and 

counsel  replies  that  he  only  wishes  for  time  to  prepare  instructions, 
which  is  granted,  and  the  instructions  are  refused,  it  is  discretionary 
with  the  court,  whether  the  counsel  afterwards  shall  or  not  address  the 
jury.    Herrington  v.  Pouley,  94 

14.  It  is  regular  for  the  clerk  to  assess  damages  on  overruling  a  demurrer. 

Campbell  v.  Oilman,  120 

15.  Where  a  party  neglects  to  file  his  printed  abstracts  and  points,  or  any 

argument,  the  court  may  refuse  to  examine  the  record,  and  dismiss 
the  cause.    Butterworth  v.  Brown,  156 

16.  If  a  part}'  proceeds  to  the  hearing  of  a  cause  in  chancery  without  the 

answer  of  one  of  the  respondents,  it  is  his  own  fault;  the  oath  of  such 
a  party  being  waived,  his  deposition  may  be  taken  by  complainant, 
or  his  testimony  orally,  it  appearing  that  he  has  not  any  interest  in 
the  case.     Ibid,  156 

17.  The  practice  of  demurring  to  an  answer  is  not  to  be  tolerated.    Stone 

v.  Moore,  165 

18.  An  answer  is  in  the  nature  of  a  plea,  and  should  either  deny  the  facts 

stated  in  the  bill,  or  show  some  new  matter  in  avoidance  of  the  facts 
admitted.  Conclusions  of  law  should  not  be  set  up  in  an  answer; 
any  number  of  defenses  may  be  set  up  by  it  as  a  consequence  of  the 
same  state  of  facts.    Ibid,  165 

19.  If  an  answer  is  objectionable,  exceptions  should  be  taken  to  it;  if  not, 

it  should  be  set  down  for  hearing.  If  obnoxious  to  exceptions,  a 
further  answer  will  be  required,  and  if  not  filed  in  the  time  directed, 
the  bill  may  be  taken  for  confessed.  If  a  supplemental  answer  is  in- 
sufficient, which  is  to  be  filed  at  the  costs  of  the  delinquent  party,  he 
may  be  proceeded  against  for  contempt.     Ibid,  165 

20.  If  exceptions  are  not  taken,  and  no  replication  is  filed,  the  answer  is- 

taken  as  true,  and  is  to  be  set  for  hearing  on  bill,  answer  and  exhibits, 
without  other  evidence,  unless  it  be  matter  of  record  referred  to  in 
the  answer.    Ibid,  165 

21.  An  exception  to  testimony  and  the  reasons  for  it  should  appear  in  a 

bill  of  exceptions.  If  objection  is  made  to  the  entire  testimony  of  a 
witness,  and  a  part  of  it  is  proper,  the  exception  will  fail.  Myers  v. 
People,  173 

22.  The  copy  of  an  instrument  indorsed  on  a  declaration  is  no  part  of  it, 

and  a  bill  of  exceptions  is  requisite  to  inform  the  court  in  relation 
thereto.     Franey  v.  True,  184 
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23.  A  special  and  not  a  general  demurrer  is  the  proper  mode  of  taking  ob- 

jection to  a  plea  that  is  double.     Ibid,  184 

24.  In  an  action  by  an  indorsee  of  a  note,  if  the  indorsement  is  correctly 

set  out  in  the  declaration,  a  copy  of  the  name  of  the  indorser  need  not 
be  given  with  a  copy  of  the  instrument.    Ibid,  184 

25.  A  party  who  is  not  in  a  condition  to  be  forced  to  proceed  cannot  force 

his  adversary  to  do  so.    Smith  v.  Wilson,  186 

26.  A  court  has  no  discretion  at  a  term  subsequent  to  the  rendition  of  its 

judgment  to  set  it  aside,  but  it  may  amend  in  matters  of  form,  after 
notice  given.     Ibid,  186 

27.  A  party  is  entitled  to  notice  of  a  proceeding  to  reinstate  a  cause. 

Ibid,  186 

28.  In  this  case  the  appellee  below,  on  the  dismissal  of  his  cause  in  the 

circuit  court,  should  have  prayed  an  appeal,  or  sued  out  a  writ  of 
error.    Ibid,  186 

29.  Pleas  in  abatement,  motions  to  quash  the  summons,  and  other  motions 

in  the  nature  of  pleas  in  abatement,  must  be  interposed  prior  to  mat- 
ters in  bar;  and  if  not  disposed  of  before  matters  in  bar  are  inter- 
posed, they  will  be  considered  as  waived.     Oilmore  v.  Rowland,     200 

80.  The  general  issue,  with  notice  of  special  matter  and  special  pleas,  can- 

not be  pleaded  at  the  same  time;  and  if  both  are  filed,  the  pleas  may 
be  stricken  out.     Ibid,  200 

81.  Where  a  rule  of  the  circuit  court  requires  amendments  to  pleadings  to 

be  on  a  separate  piece  of  paper,  it  is  no  objection  to  such  an  amend- 
ment that  another  has  been  made  and  noted  on  the  margin  of  the 
declaration.  And  should  such  an  amendment  be  filed  without  leave, 
it  would  not  furnish  a  reason  for  striking  the  entire  declaration  from 
the  files.    Ibid,  200 

82.  Even  if  there  should  be  a  variance  between  the  note  described  in  the 

declaration  and  that  offered  in  evidence,  it  still  might  be  offered  in 
support  of  the  common  counts.    Ibid,  200 

83.  It  is  for  the  court  to  decide  whether  an  instrument  has  a  seal  or  not ; 

but  on  a  question  as  to  the  alteration  of  an  instrument,  by  affixing  a 
seal,  the  jury  may  decide.    Schwarz  v.  Herrinkind,  208 

84.  A  motion  to  quash  a  capias  ad  respondendum  does  not  affect  the  right 

of  the  plaintiff  to  proceed  to  a  trial  of  the  cause.  Although  it  is  a 
better  practice  to  dispose  of  such  motions  before  trial,  it  is  not  error 
not  to  do  so.    Phillips  v.  Kerr,  213 

85.  The  superior  court  of  Chicago,  after  default,  may  hear  evidence  on  the 

assessment  of  damages,  and  the  same  presumptions  will  support  the 
finding  of  the  court  as  would  'the  finding  of  a  jury.    Ibid,  213 

86.  A  petition  for  a  certiorari,  to  bring  up  proceedings  had  before  a  justice 

of  the  peace,  must  stand  on  its  merits ;  affidavits  in  support  of  or 
against  it  cannot  be  read.    Davis  v.  Randall,  243 

87.  If  an  applicant  for  a  certiorari  asserts  that  he  was  misled  by  the  oppo- 

site party,  he  should  state  how  and  by  what  he  was  misled;  and 
must  show  diligence,  by  an  inspection  of  the  justice's  docket,  or 
otherwise,  and  should  not  be  chargeable  with  negligence.    Ibid,  243 

88.  In  assumpsit  a  party  must  recover  against  all  or  none,  unless  some  of 

the  defendants  make  a  personal  defense,  such  as  lunacy,  infancy  or 
bankruptcy.     Fuller  v.  Eobb,  246 
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39.  Where  several  are  sued,  and  judgment  is  recovered  against  a  part  only, 

if  the  judgment  is  set  aside,  it  should  be  set  aside  as  to  all.     Ibid, 

246 

40.  Taking  leave  to  amend  a  plea  which  has  been  demurred  to,  will  be 

held  as  equivalent  to  a  confession  of  the  demurrer.    Haven  v.  Green, 

252 

41.  A  notice  to  counsel  two  days  before  trial,  to  produce  a  letter  to  be  used 

as  evidence,  which  he  knew  would  be  wanted,  is  sufficient;  if  not 
produced,  a  copy  may  be  read.     Warner  v.  Campbell,  282 

42.  Although  the  court  might  set  aside  a  third  verdict,  where  there  is  not 

any  evidence  to  sustain,  or  for  a  gross  misdirection  of  the  court,  it 
will  not  do  so  unless  in  a  very  plain  case.     Wolbrecht  v.  Baumgarten, 

291 

43.  Where  a  case  is  submitted  to  arbitrators,  under  an  order  of  court,  if  the 

matters  referred  should  not  be  decided  before  the  next  term  of  the 
court,  their  powers  do  not  expire  with  that  term ;  but  it  is  their  duty 
to  proceed  subsequently,  and  discharge  their  duty  by  an  award.  Ev- 
ans v.  Hitchcock,  295 

44.  Where  a  defendant  abides  by  his  demurrer  to  a  declaration  in  assump- 

sit for  goods  sold,  the  court  is  left  to  assess  fhe  damages,  which  will 
be  for  the  amount  admitted  by  the  demurrer,  and  interest.  Herring- 
ton  v.  Stevens,  298 

45.  The  defendant  upon  the  inquest  cannot  set  up  any  other  contract,  or  in- 

troduce a  substantive  defense;  but  may  cross-examine  witnesses,  or 
make  proof  to  reduce  the  damages,  and  if  the  inquest  is  taken  in  open 
court,  may  ask  instructions.    Ibid,  298 

46.  The  court  has  the  discretion  to  refuse  a  plea,  where  a  party  has  chosen 

to  stand  by  a  demurrer.    Ibid,  298 

47.  A  judgment  debtor  may  show  in  the  circuit  court,  on  an  appeal  taken 

from  the  judgment  of  a  justice  of  the  peace,  that  he  has  satisfied  such 
judgment,  by  responding  to  garnishee  process  served  upon  him  in 
favor  of  the  creditors  of  his  judgment  creditor.    Minardv.  Lawler, 

301 

48.  A  defendant,  on  appeal  from  justice's  judgment,  can  present  any  mat- 

ter of  defense  he  may  have,  which  did  not  exisi  at  the  rendition  of 
the  judgment  by  the  justice.  In  such  case,  the  circuit  court  should 
protect  the  party  from  surprise.  Notice  of  any  particular  defense  to 
be  presented  need  not  be  given.    Ibid,  301 

49.  A  written  account  need  not  be  filed  by  either  party,  the  whole  resting 

in  proof  where  the  justice  had  jurisdiction.    Ibid,  301 

60.  On  appeal  from  the  judgment  of  a  justice  of  the  peace,  the  trial  being 
de  novo,  anything  may  be  proven  which  shows  that  the  plaintiff  has 
no  existing  cause  of  action.    Ibid,  301 

51.  The  plea  of  non  est  factum  in  an  action  of  covenant  not  being  the  gen- 
eral  issue,  a  demurrer  to  pleas 'will  extend  to  the  declaration.  Beeves 
v.  Forman,  313 

62.  It  is  for  the  jury  to  decide  whether  an  order  on  another  person  was 
taken  for  collection  merely,  or  as  payment,  when  the  amount  thereof 
should  be  collected.    Stephens  v.  Thornton,  323 

53.  Whether  an  order  was  accepted  in  satisfaction  of  a  debt,  or  in  discharge 
of  a  demand  against  the  party  giving  it,  should  be  left  to  the  jury. 
Unless  the  party  was  to  be  discharged,  no  new  consideration  was  nec- 
essary to  make  the  promise  to  pay  the  order  binding.    Ibid,  323 
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54.  A  service  of  process  which  states  that  the  party  served  was  informed 

of  the  contents  of  the  writ,  and  that  he  accepted  service  is  insufficient 
Maker  v.  Bull,  348 

55.  An  acknowledgment  of  service  in  writing  upon  the  process,  might  estop 

the  party  from  denying  the  sufficiency  of  the  service.     Ibid,  348 

56.  After  an  appearance  and  trial,  a  defendant  cannot  object  to  any  defect 

in,  or  even  want  of  a  writ  or  attachment  bond.   Oruikshank  v.  Cogswell, 

366 

57.  During  the  progress  of  a  trial,  a  new  bond  in  replevin  may  be  substi- 

tuted for  the  original,  with  a  change  of  sureties,  for  the  purpose  of 
making  a  witness  of  one  of  the  sureties  on  the  first  bond.  Gray  v. 
Morey,  509 

58.  An  affirmative  plea  throws  the  burden  of  proof  on  the  defendant,  and 

gives  him  the  right  to  open  and  conclude  to  the  jury.  Harvey  v.  El- 
lithorpe,  418 

59.  Litigants  absent  themselves  from  court  at  their  peril,  and  if  a  case  on 

trial  is  suspended  for  any  cause,  the  court  may  proceed  with  the 
docket,  and  dispose  of  other  cases.    Tullis  v.  Henderson,,  442 

60.  It  is  not  improper,  with  consent  of  parties,  to  send  a  jury  to  examine  a 

locality,  and  during  the  absence  to  proceed  with  other  cases  on  the 
docket,  as  if  such  jury  was  not  impaneled.    Ibid,  442 

61.  A  judge  who  takes  a  case  under  advisement  cannot  recall  the  witnesses 

before  him  and  examine  them  in  the  absence  of  counsel.  Notice  of 
an  intention  to  recall  the  witnesses  should  be  given,  so  that  the  party 
may  be  present  and  cross-examine  if  he  chooses.    Hurd  v.  Lill,     496 

62.  A  party  amending  a  pleading  should  indicate  the  precise  part  of  it 

amended  and  the  place  of  its  application,  and  not  leave  to  the  court 
to  decide  where  the  amendment  should  or  should  not  be  inserted. 
Bourland  v.  Sickles,  497 

63.  A  party  suing  upon  a  mutual  and  dependent  covenant  for  a  breach  of 

it  must  aver  an  offer  to  perform,  or  his  declaration  will  be  obnoxious 
to  a  demurrer.    Ibid,  497 

64.  A  proceeding  to  foreclose  a  mortgage  by  scire  facias  is  at  law,  and  is 

governed  by  the  practice  of  courts  of  law,  and  not  of  courts  of  equity. 
No  persons  but  the  mortgagor,  or,  in  case  of  his  death,  his  executor  or 
administrator,  are  required  to  be  made  parties  to  such  a  proceeding. 
The  assignee  in  bankruptcy  of  the  mortgagor  is  not  a  necessaiy  party, 
aliter  where  a  bill  in  chancery  is  filed  to  foreclose  a  mortgage.  As- 
signees in  bankruptcy,  as  well  as  subsequent  purchasers  and  incum- 
brancers, are  required  to  take  notice  of  proceedings  by  scire  facias, 
and  to  protect  their  own  rights.     Chickering  v.  Failes,  507 

65.  A  petition  for  a  writ  oUiabeaH  corpus  should  set  out  the  evidence  given 

to  support  the  commitment.  The  court  will  otherwise  presume  in 
favor  of  the  conduct  of  the  committing  officer.    Ex  parte  Klepper, 

532 

66.  There  must  be  ten  days'  notice,  in  writing,  with  proof,  before  the  court 

will  grant  a  rule  to  join  in  error,  of  the  intention  to  revive  a  suit  by 
the  representative  of  a  deceased  plaintiff  in  error.  If  the  party  de- 
fending is  a  nonresident,  there  must  be  publication,  as  in  other  cases 
West  v.  Biggs,  533 

See  Chancery.    Demurrer.    Scire  Facias.    Service  of  Process. 
720 


INDEX.  579 


PRINCIPAL  AND  AGENT. 
See  Agent. 

PRISONER. 

No  matter  in  what  way  a  prisoner  appears  before  a  judge  of  the  circuit 
court,  his  offense  may  be  inquired  into,  and  a  recognizance  given  by 
himself  and  sureties  will  be  obligatory.    Mix  v.  People,  32 


PROBATE  COURT. 

1.  A  proceeding  by  an  administrator  to  sell  real  estate  is  not  a  chancery 

proceeding.    Moline  Water  Power  Go.  v.  Webster,  233 

2.  An  allowance  by  the  probate  court  of  a  claim  against  an  estate  is  not 

conclusive  against  an  heir  in  this  proceeding,  and  he  may  contest  its 
validity.    Ibid,  233 

3.  Equitable  claims  may  be  allowed  by  the  probate  court,  and  it  would 

seem  that  real  estate  may  be  sold  for  their  payment.    Ibid,  233 

4.  Debts  against  a  copartnership  of  which  a  decedent  was  a  member,  the 

partnership  assets  being  exhausted,  may  become  equitable  claims 
against  his  estate,  but  not  to  be  paid  until  after  his  individual  debts 
have  been  liquidated.    Ibid,  233 

5.  An  order  for  the  sale  of  the  real  estate  of  a  decedent  must  specify 

whether  it  shall  be  sold  for  cash  or  on  a  credit,  and  on  what  credit. 
Ibid,  233 

6.  This  court  has  not  equitable  jurisdiction,  where  third  parties  are  to  be 

brought  in,  and  copartnership  and  other  conflicting  interests  are  to 
be  adjusted.    Pahlman  v.  Graves,  405 

See  Circuit  Court.    Courts. 


PROBABLE  CAUSE. 
See  Criminal  Law.    Malicious  Prosecution. 

PROCESS. 

1.  If  a  summons  issues  against  u  Isaac  Underbill "  without  any  other  ad- 

dition  or  description,  a  return  of  service  on  "Isaac  Underbill,"  will 
be  good.     Underhill  v.  Kirkpatrick,  84 

2.  An  execution  offered  in  evidence  which  appears  by  the  bill  of  excep- 

tions, to  have  been  without  a  seal,  was  properly  excluded.    Davis  v. 
Ransom,  100 

3.  A  service  of  process  which  states  that  the  party  served  was  informed 
of  the  contents  of  the  writ,  and  that  he  accepted  service,  is  insuf- 
ficient.   Maher  v.  Bull,  348 


An  acceptance  of  service  written  on  the  process  might  estop  a  denial 

nfsprvip.p.       Thirl  oao 

s 


of  service.    Ibid,  348 

See  Circuit  Clerk.    Officer,    Practice.    Service  of  Process. 
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PROMISSORY  NOTE. 

1.  "Where  a  note  is  executed  in  Illinois,  payable  in  New  Tons,  it  is  proper 

to  allow  six  per  cent,  interest  in  the  judgment,  without  an  averment 
as  to  what  interest  is  allowable  in  New  York.    Ghumasero  v.  Gilbert , 

39 

2.  If  a  guaranty  is  placed  upon  a  note  at  the  time  of  its  execution,  and  so 

is  a  part  of  the  original  transaction,  no  new  consideration  is  neces- 
sary to  be  averred  in  support  of  it;  but  when  it  is  entered  into  subse- 
quently, it  is  otherwise.    Joslyn  v.  Gollinson,  61 

3.  A  default  precludes  a  party  from  raising  the  question  as  to  the  validity 

of  his  indorsement  of  the  note  sued  on.     Underhill  v.  Kirkpatrick,  84 

4.  A.  temporary  injunction  restraining  the  payment  of  a  note  by  the  mak- 

ers and  guarantor  is  no  bar  to  a  recovery  on  the  note.  Uampbell  v. 
Oilman,  120 

5.  In  an  action  by  an  indorsee  of  a  note,  if  the  indorsement  is  correctly 

set  out  in  the  declaration,  a  copy  of  the  name  of  the  indorser  need  not 
be  given  with  a  copy  of  the  instrument.    Franey  v.  True,  184 

6.  A  bill  of  exceptions  need  not  show  that  a  note  was  formally  admitted 

in  evidence  and  read  to  the  jury,  if  it  really  appears  that  it  was  done. 
Schwarz  v .  Herrenkind,  208 

7.  Any  operative  agreement  founded  upon  a  valuable  consideration,  by 

which  the  holder  of  a  note  agrees  to  give  time  to  the  maker,  without 
the  assent  of  the  indorsers  or  sureties,  will  release  them,  and  this 
whether  before  or  after  the  maturity  of  the  note.  Warner  v.  Camp- 
bell, 282 

8.  The  acceptance  of  interest  in  advance  constitutes  such  an  agreement 

as  will  discharge  a  surety.    Ibid,  282 

9.  Where  it  appears  that  a  promissory  note,  which  had  been  placed  by  a 

trustee  in  the  hands  of  his  creditor  as  collateral  security  for  a  debt  of 
his  own,  had  upon  a  settlement  between  said  trustee  and  his  creditor, 
been  agreed  to  be  given  up,  equity  will  enforce  the  agreement  for  the 
benefit  of  the  cestui  qui  use.     Wheeler  v.  Brown,  369 

10.  Where  a  plea  of  usury  is  interposed  to  an  action  on  a  note,  the  creditor 

at  the  time  the  contract  was  made  may  be  examined  in  support  of  the 
plea,  although  he  has  assigned  the  note.  The  general  rule  disquali- 
fying the  assignor  of  a  note,  does  not  apply  when  usuary  is  pleaded. 
Harvey  v.  Ellitlwrpe,  418 

11.  A  promise  by  an  indorser  of  a  note  after  it  has  fallen  due,  to  pay  it, 

amounts  to  a  waiver  of  a  demand  and  notice,  and  of  proof  of  the  in- 
solvency of  the  maker.    Tobey  v.  Berly,  426 

12.  By  the  law  merchant,  a  subsequent  promise  by  an  indorser  to  pay  a  bill 

or  note  with  a  knowledge  on  his  part  of  the  facts,  it  will  be  presumed 
that  the  promissor  was  liable,  and  that  all  the  conditions  necessary 
to  fix  his  liability  had  been  complied  with.    Ibid,  426 

13.  Under  the  law  merchant,  where  the  maker  of  a  bill  or  note  has  been 

discharged  by  the  laches  of  the  holder,  and  the  latter  sets  up  a  subse- 
quent promise  to  pay,  the  subsequent  promise  to  pay  need  not  be 
averred  in  the  declaration,  if  the  original  contract,  and  all  the  essen- 
tial facts  that  constitute  liability  are  properly  set  out.    Ibid,  426 

14.  If  an  agent  transcends  his  authority,  the  principal  on  information 

should  repudiate  the  action,  or  he  may  be  considered  as  having  rati- 
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fied  it.  If  a  stranger  does  an  unathorized  act  in  the  name  of  another, 
it  will  not  be  binding  on  him  unless  expressly  ratified.  Ward  v. 
Williams,  447 

15.  Where  a  party  entrusts  his  agent  with  a  promissory  note  signed  in 

blank,  with  the  check  mark  filled,  and  the  agent  changes  the  note  to 
a  bill,  the  principal  will  be  bound  by  the  act,  if  he  does  not  disavow 
it,  when  informed  of  the  change  made,  and  places  his  refusal  to  pay 
on  other  grounds.    Ibid,  447 

16.  Although  the  real  consideration  for  promissory  notes  is  land,  and  not  the 

covenants  in  a  deed,  yet  the-maker,  finding  the  land  incumbered,  for 
which  he  gave  his  notes,  if  he  desires  to  avoid  the  payment  of  them, 
should  place  his  vendor  in  his  primary  condition,  by  a  reconveyance 
or  release;  for  if  the  vendor  removes  the  incumbrance,  or  perfects 
histitle,  the  consideration  becomes  valid.    Deal  v.  Dodge,  459 

17.  A  banker  held  two  notes  made  by  A,  one  of  which  was  signed  by  B,  as 

surety,  one  of  which  was  due,  and  the  other  to  fall  due  shortly;  A 
called  and  asked  to  pay  his  note  due,  and  the  teller  of  the  bank  gave 
him  the  second  note  not  then  matured,  and  erased  the  indorsement  of 
the  banker;  the  payee  of  this  note,  five  months  afterwards,  obtained 
it  and  brought  his  action  against  the  surety:  Held,  that  after  this 
lapse  of  time  the  surety  had  a  right  to  suppose  the  note  had  been 
paid,  and  may  have  been  injured  by  the  delajr,  and  the  insolvency  of 
the  other  maker,  and  was  not  liable.    Brown  v.  Haggerty,  469 

18.  If  fraud  and  circumvention  are  used  to  procure  the  execution  of  a  note, 

and  the  payee  is  informed  of  it,  it  is  void.  It  is  otherwise  in  refer- 
ence to  fraud  in  the  consideration  of  the  note.    Easter  v.  Minard,  494 

19.  If  it  appears  that  a  suit  on  a  note  is  brought  in  the  name  of  a  person 

who  is  not  the  beneficial  holder,  the  same  defense  can  be  made  as  if 
the  suit  were  in  the  name  of  the  payee.     Ibid,  494 

See  Evidence. 


RAILROADS. 

1.  Money  of  a  corporation  which  has  been,  in  advance  of  its  being  earn- 

ed, set  apart  by  its  board  of  directors  to  the  payment  of  interest  on  its 
bonds,  secured  by  mortgage  or  trust  deed  on  its  road  and  franchises, 
and  to  raise  a  sinkin6  fund  for  their  redemption,  is  not  subject  to 
garnishee  process  issued  by  a  judgment  creditor  of  said  corporation. 
G.  &  G.  U.  R.  R.  Go.  i).  Menzies,  121 

2.  Where  a  corporation  had  given  a  mortgage  or  trust  deed  of  all  its 

property,  tolls,  income,  franchises,  etc.,  to  secure  the  principal  and 
accruing  interest  on  its  bonds,  its  revenues  so  pledged  are  not  liable 
to  a  garnishee  process  by  its  judgment  creditors,  after  the  execution  by 
it,  of  such  mortgage  or  trust  deed.    Ibid,  121 

8.  To  authorize  a  recovery  for  injuries  done  by  a  railroad  company  it  i3 
not  enough  to  show  the  company  guilty  of  negligence,  but  it  must 
appear  that  the  injured  party  was  not  also  negligent  and  blameable. 
Each  party  must  employ  all  reasonable  means  to  foresee  and  prevent 
injury.     (7.,  B.  &  Q.  R.  R.  Go.  v.  Dewey,  255 

4.  If  the  negligence  of  one  party  is  only  slight,  and  that  of  the  other  ap- 

pears gross,  a  recovery  may  be  had.    Ibid,  255 

5.  Where  a  person  of  mature  years  knew  a  freight  train  was  standing 

ready  to  move  between  himself  and  the  passenger  train,  and  that  his 
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passing  in  the  night  time  through  the  freight  train  might  not  be  seen 
by  those  managing  it,  nor  they  notified  of  his  design  to  pass  and  be 
injured,  it  would  amount  to  such  negligence  on  his  part  as  to  defeat  a 
recovery.  It  would  be  otherwise,  had  a  child  or  person  of  less  than 
ordinary  mind  so  conducted.    C7.,  B.  &  Q.  B.  B.  Co.  v.  Dewey,         255 

6.  In  a  declaration  in  case  against  a  corporation  for  injuries  sustained, 

the  declaration  should  allege  that  the  defendant  was  guilty  of  negli- 
gence, and  that  the  plaintiff  exercised  proper  care;  and  the  proof 
should  support  the  allegations.    (?.,  B.  &  Q.  B.  B.  Co.  v.  Hazzard,  373 

7.  It  is  not  negligence  in  an  engineer  of  a  train  on  arriving  at  a  station, 

if  he  should  let  on  more  than  the  exact  quantity  of  steam  necessary  to 
overcome  the  friction  of  frogs  and  switches,  thereby  creating  a  jerk- 
ing motion  of  the  train,  if  in  so  doing  he  exercises  a  reasonable  dis- 
cretion.   Ibid,  373 

8.  It  is  not  usual  to  place  a  chain  across  the  back  end  of  the  platform  of 

a  caboose  car,  and  the  omission  to  do  so  is  not  negligence.  A  pas- 
senger taking  a  freight  train,  takes  it  with  the  increased  risks,  or  di- 
minutions of  comfort  incident  thereto,  and  if  it  is  managed  with  the 
care  requisite  for  such  trains,  it  is  all  that  those  who  embark  on  it 
have  a  right  to  demand.    Ibid,  373 

9.  Information  by  a  conductor  of  a  freight  train  to  a  passenger  of  mature 

age  and  accustomed  to  railroad  traveling,  that  persons  sometimes  de- 
barked at  a  particular  place,  does  not  require  the  passenger  to  take 
the  risk  of  leaving  the  car  at  such  place,  and  is  not  negligence  in  the 
conductor.    Ibid,  373 

1®.  The  care  and  diligence  to  be  used  by  both  parties  are  to  be  measured 
by  the  known  perils  to  which  passengers  are  exposed  by  the  particu- 
lar kind  of  conveyance  used.    Ibid,  373 

11.  The  supreme  court  will  examine  the  whole  record,  the  facts  as  well  as 

the  law,  and  reverse  or  affirm  a  case  as  justice  shall  require,  al- 
though a  jury  may  have  passed  upon  it.  A  jury  should  not  show  by 
verdict  the  appearance  of  being  governed  by  passion,  prejudice  or 
unworthy  motives.    Ibid,  373 

12.  Where  a  party  receives  an  injury  to  which  his  own  negligence  has 

contributed  he  cannot  recover.    Ibid,  373 

13.  In  an  action  against  a  railroad  corporation,  under  the  statute,  "  for 

causing  death  by  wrongful  act,  neglect  or  default,"  a  declaration  which 
does  not  aver  that  the  railroad  causing  the  death  was  used  in  the 
state  and  county  in  which  the  action  is  brought  would  be  defective 
on  demurrer, but  is  good  after  verdict.   C.  &  B.  I.  B.  B.  Co.  v.  Morris, 

400 

14.  Before  recovery  under  this  statute,  it  must  be  averred  and  proved,  that 

the  deceased  left  a  widow  or  next  of  kin,  to  whom  the  damages  can 
be  distributed.  There  may  be  persons  isolated  or  unknown,  who  do 
not  and  would  not  afford  any  support  to  their  relatives;  in  the  case  of 
the  death  of  such,  there  would  not  be  any  next  of  kin  sustaining  a  pe- 
cuniary loss.  The  damage  is,  exclusively,  for  a  pecuniary  loss,  not 
8S  a  solace.    Ibid,  400 

See  Common  Carriers.    Damages.    Right  op  Way. 


REAL  ESTATE. 

See  Acknowledgment.    Contracts.    Deeds.    Sale  op  Land. 
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RECOGNIZANCE 

1.  It  is  no  answer  to  a  scire  facias  upon  a  recognizance,  to  say  that  the  per- 

son for  whose  appearance  the  recognizance  was  given  was  arrested  un- 
der a  capias  in  another  county.  The  bail  has  ample  power  at  all 
times  anywhere  in  the  state,  to  compel  the  appearance  of  his  princi- 
pal, according  to  the  exigency  of  the  obligation  assumed.  Brown  v. 
The  People,  28 

2.  It  is  no  answer  to  the  scire  facias,  upon  a  recognizance,  to  say  that  the 

prisoner  was  in  confinement  in  another  county,  upon  a  different 
charge.  The  law  provides  a  way  for  producing  a  prisoner  so  situated. 
Mix  v.  The  People,  32 

8.  It  is  error  to  pronounce  judgment  on  a  scire  facias  on  a  recognizance, 
when  there  is  a  plea  unanswered,  averring  that  the  cognizor  was  dead 
at  the  time  he  should  have  been  produced.    Ibid,  480 

See  Pleading-.    ScntE  Facias. 


RECORDER'S  COURT. 

1.  The  granting  of  a  change  of  venue   is  a  matter  of  discretion  with  the 

judge  of  the  recorder's  court,  and  error  cannot  be  assigned  on  the  re- 
fusal to  grant  the  change,  unless  there  has  been  a  manifest  abuse  of 
its  exercise.  In  this  court,  it  is  requisite  the  application  should  state 
the  specific  facts  and  circumstances  which  induce  the  apprehension 
that  a  fair  and  impartial  trial  will  not  be  had.    Myers  v.  People,     173 

2.  The  recorder's  court  has  jurisdiction  to  try  a  larceny  where  the  stolen 

property  is  found  within  the  city.    Ibid,  173 


REMITTITUR. 

See  Officer. 

REPLEVIN. 

1.  During  the  progress  of  a  trial,  a  new  bond  in  replevin  may  be  substi- 

tuted for  the  original,  with  a  change  of  sureties,  for  the  purpose  of 
making  a  witness  of  one  of  the  suroties  on  the  first  bond.  Gray  v. 
Morey,  400 

2.  A  person  to  whom  a  plaintiff  in  replevin  has  given  a  note  for  money, 

with  which  to  purchase  the  property  replevied,  out  of  the  proceeds 
of  which  the  note  was  to  be  paid,  after  the  payment  of  the  note,  is  a 
competent  witness  for  him.    Ibid,  400 

3.  A  defendant  in  an  execution  under  which  replevied  property  was  taken, 

who  has  been  discharged  from  judgment  against  him,  may  be  ex- 
amined for  the  defendant  in  replevin,  without  producing  his  release. 
Ibid,  409 

4.  Where  property  is  with  a  person  who  has   advanced  money  upon  it, 

and  which  he  is  to  keep  in  his  own  right  until  he  shall  be  reim- 
bursed, he  may  replevy  it  from  an  attaching  creditor;  and  unless  it 
is  made  to  appear  that  the  attaching  party  was  really  a  creditor,  he 
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cannot  complain  that  it  was  a  design  to  protect  the  property  for  the 
debtor.     Currier  v.  Ford,  488 

6.  The  rights  of  the  parties  must  depend  upon  the  facts  existing  at  the 
time  the  writ  issued.    Ibid^  488 

6.  The  writ  of  attachment  does  not  of  itself  show  that  the  defendant  in  it 
was  a  debtor  for  the  plaintiff.  It  only  shows  that  the  officer  who 
made  the  attachment  acted  in  behalf  of  an  assumed  creditor.    Ibid, 

488 
See  Action.    Practice. 


RIGHT  OF  WAY. 

1.  An  act  which  provides  for  a  condemnation  of  land  by  an  application 

to  the  senior  county  commissioner,  in  the  absence  of  the  circuit  judge, 
may  be  executed  by  the  judges  of  the  county  court,  these  latter  officers 
being  understood  as  having  taken  the  place  of  the  county  commis- 
sioner.   Shute  v.  G.  &  M.  R.  R.  Co.,  436 

2.  Before  the  county  judge  can  be  authorized  to  act,  it  must  appear  that 

the  circuit  judge  is  absent  from  the  county.    Ibid,  436 

8.  If  provision  is  not  made  by  the  act  for  paying  the  compensation  al- 
lowed for  the  land,  the  party  may  be  restrained  from  occupying  by 
injunction  until  payment  is  made,  but  the  condemnation  will  not  be 
invalid.    Ibid,  436 

See  Railroads. 


SALE. 
See  Chattel. 

SALE  OF  LAND. 

Where  a  party  who  was  sued  for  an  amount  due  for  the  purchase  of  a 
lot  of  land,  defended  upon  the  ground  that  a  part  of  the  lot  sold  was 
occupied  and  held  by  others,  and  that  his  title  thereby  failed,  to  rebut 
which  the  plaintiff  undertook  to  prove  that  only  a  portion  of  the  land 
described  in  the  deed  was  intended  to  be  conveyed;  it  was  held  that 
the  description  in  the  deed  must  prevail,  and  that  parol  evidence 
could  not  vary  the  deed ;  if  the  parties  were  aggrieved,  they  must  re- 
sort  to  equity.     Wear  v.  Parish,  241 

Where  A  sold  a  piece  of  land  to  B  for  a  sum  certain,  guaranteeing  that 
he  should  be  reimbursed  his  investment  out  of  the  sale  of  the  land 
within  two  years,  with  twelve  per  cent,  interest  per  annum,  in  addi- 
tion, exclusive  of  all  taxes  and  assessments,  the  profits  over  and  above 
twenty  per  cent,  to  be  divided  between  them;  A  was  to  have  the 
power  of  selling  the  land  at  any  time  within  two  years,  and  if  not 
sold  within  twelve  months,  B  Was  to  have  the  privilege  of  selling, 
and  A  of  purchasing  at  B's  price :  Held,  that  A  undertook  by  this 
agreement  that  B  should  have  his  money  and  interest  refunded  from 
a  sale  of  the  land  within  two  years,  during  all  which  time  A  was  to 
have  power  to  sell;  if  a  sale  should  not  be  made  by  A  in  twelve 
months,  then  B  was  to  sell,  and  that  unless  he  could  reimburse  him- 
self he  should  have  offered  the  land  to  A  within  the  last  of  the  two 
years,  failing  which,  he  will  be  held  to  have  elected  to  keep  the  land. 
Reeves  v.  Forman,  313 
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8  Parties  have  the  right  to  rescind  or  abandon  contracts  for  the  sale  of 
land,  for  the  inability  of  the  vendee  to  convey,  and  to  recover  money 
paid  on  account  of  such  contracts,  in  an  action  for  money  had  and 
received.    Smith  ».  Lamb,  396 

4.  Where  a  vendor  admits  that  he  had  not,  nor  has  any  title  to  land  he 

has  contracted  to  convey,  a  tender  of  money  by  a  purchaser  is  an  un- 
necessary preliminary  to  an  action  to  recover  money  paid  on  such 
contract.    Ibid,  396 

5.  In  an  action  to  recover  money  paid  on  au  agreement  to  purchase  land, 

evidence  is  proper  which  shows  that  after  the  purchase  and  until  the 
commencement  of  suit,  the  party  claiming  the  money  had  been  cut- 
ting and  removing  timber  from  the  land  bargained  for,  and  other- 
wise using  it.     Oehr  v.  Hagerman,  438 

6.  Whoever  seeks  to  rescind  a  contract  of  sale  must  restore  or  offer  to 

restore  the  property,  in  its  original  condition,  before  he  can  reclaim 
the  money  paid  upon  it.    Ibid,  438 

7.  If  a  judgment  has  been  recovered  against  the  party  who  desires  to 

rescind  a  contract  for  land,  the  judgment  should  be  satisfied,  or  the 
judgment  lien  removed,  before  lie  can  succeed.    Ibid,  438 

8.  Although  the  real  consideration  for  promissory  notes  is  land,  and  not 

the  covenants  in  a  deed,  yet  the  maker,  finding  the  land  incumbered, 
for  which  he  gave  his  notes,  if  he  desires  to  avoid  the  payment  of 
them,  should  place  his  vendor  in  his  primary  condition,  by  a  recon- 
veyance or  release ;  for  if  the  vendor  removes  the  incumbrance,  or 
perfects  his  title,  the  consideration  becomes  valid.     Deal  v.  Dodge, 

458 

SATISFACTION  OF  JUDGMENT. 
See  Levy.    Officer. 


SCIKE  FACIAS. 

1.  A  mortgagee  cannot  proceed  by  sci.  fa.  until  all  installments  are  due 

Carroll  v.  B alia  nee,  9 

2.  It  is  no  answer  to  a  scire  facias  upon  a  recognizance,  to  say  that  the 

person  for  whose  appearance  the  recognizance  was  given,  was  ar- 
rested under  a  capias  in  another  county.  The  bail  has  ample  power 
at  all  times,  anywhere  in  the  state,  to  compel  the  appearance  of  his 
principal,  according  to  the  exigency  of  the  obligation  assumed. 
Brown  v.  The  People,  28 

3.  It  is  no  answer  to  the  scire  facias,  upon  a  recognizance,  to  say  that  the 

prisoner  was  in  confinement  in  another  county,  upon  a  different 
charge.  The  law  provides  a  way  for  producing  a  prisoner  so  sit- 
uated.   Mix  v.  People,  32 

4.  It  is  not  error  if  two  are  sued,  and  judgment  is  against  one,  not  to  sue 

out  a  sci.  fa.  instanter,  to  make  the  other  a  party.     Johnson  v.  Buell, 

66 

5.  A  scire  facias  to  foreclose  a  mortgage  is  not  an  action,  and  a  plea  ot 

usury,  or  any  other  defense,  cannot  be  averred  against  it,  except  to 
allege  that  the  mortgage  was  void,  and  never  a  valid  lien,  or  that  it 
has  been  discharged  or  released.     Carpenter  v.  Mooers,  162 

6.  It  is  error  to  pronounce  judgment  on  a  scire  facias  on  a  recognizance, 

when  there  is  a  plea  unanswered,  averring  that  the  cognizor  was  dead 
at  the  time  he  should  have  been  produced.     Mix  v.  People,  480 
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7.  Where  there  is  nothing  in  the  record  indicating  the  time  when  a  writ 

of  scire  facias  was  delivered  to  the  officer,  the  legal  presumption  is, 
that  it  was  delivered  on  its  being  issued.  The  officer  is  not  required 
to  indorse  upon  the  writ  the  date  of  its  delivery  to  him.  Ghickeringv. 
Failes,  507 

8.  An  officer's  return  of  "  not  found  "  is  sufficient,  and  it  need  not  appear 

by  the  return  that  he  was  unable  to  make  service  of  the  writ  during 
the  whole  time  it  was  in  his  hands.    Ibid,  507 

9.  When  a  writ  is  served,  the  time  when  should  be  distinctly  stated  by 

the  officer,  so  that  it  may  appear  whether  the  service  was  ten  days 
before  the  return  day.  The  return  may  be  dated  after  the  return  day. 
Ibid,  507 

10.  A  proceeding  to  foreclose  a  mortgage  by  scire  facias  is  at  law,  and  is 
governed  by  the  practice  of  courts  of  law,  and  not  of  courts  of  equity. 
No  persons  but  the  mortgagor,  or  in  case  of  his  death,  his  executor 
or  administrator,  are  required  to  be  made  parties  to  such  a  proceed- 
ing. The  assignee  in  bankruptcy  of  the  mortgagor  is  not  a  necessary 
party,  aliter  where  a  bill  in  chancery  is  filed  to  foreclose  a  mortgage. 
Assignees  in  bankruptcy,  as  well  as  subsequent  purchasers  and  in- 
cumbrancers, are  required  to  take  notice  of  proceedings  by  scire  facias 
and  to  protect  their  own  rights.    Ibid,  507 


SCHOOL  TAX. 
See  Tax. 

SEAL. 

A  seal  imports  consideration,  and  a  declaration  upon  a  sealed  bond  need 
not  aver  any  other.    Evans  v.  Edwards,  279 

See  Circuit  Court,  10. 


SERVICE  OF  PROCESS. 

1.  If  a  summons  issues  against "  Isaac  Underhill "  without  any  other  ad- 

dition or  description,  a  return  of  service  on  "  Isaac  Underhill  "  will 
be  good.    Underhill  v.  Kirkpatrick,  84 

2.  A  service  of  process  which  states  that  the  party  served  was  informed 

of  the  contents  of  the  writ,  and  that  he  accepted  service,  is  insufficient, 
Maher  v.  Bull,  348 

8.  An  acknowledgment  of  service  in  writing  upon  the  process  might 
estop  the  party  from  denying  the  sufficiency  of  the  service.     Ibid, 

348 

4.  Where  there  is  nothing  in  the  record  indicating  the  time  when  a  writ 

of  scire  facias  was  delivered  to  the  officer,  the  legal  presumption  is, 
that  it  was  delivered  on  its  being  issued.  The  officer  is  not  required 
to  indorse  upon  the  writ  the  date  of  its  delivery  to  him.  GMckering 
v.  Failes,  507 

5.  An  officer's  return  of  "  not  found  "  is  sufficient,  and  it  need  not  appear 

by  the  return  that  he  was  unable  to  make  service  of  the  writ  during 
the  whole  time  it  was  in  his  hands.    Ibid,  507 
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6.  When  a  writ  is  served,  the  time  when  should  be  distinctlty  stated  by 

the  officer,  so  that  it  may  appear  whether  the  service  was  ten  days 
before  the  return  day.  The  return  may  be  dated  after  the  return  day. 
Ibid,  507 

7.  An  acknowledgment  of  service  on  the  back  of  a  writ  of  summons  will 

not  authorize  a  decree  by  default.  A  summons  and  return  thereon 
are  necessary  to  give  jurisdiction.    Ibid,  507 


SHERIFF.    SHERIFF'S  SALE. 
See  Officer.    Service  of  Process. 

SLANDER. 

4l  declaration  for  slander,  charging  perjury,  need  not  aver  that  the  evi- 
dence given  was  material,  as  the  statute  makes  such  language  action- 
able per  se.  If  the  testimony  given  was  not  material,  it  should  be 
shown  by  way  of  defense.     Wolbrecht  v.  Baumgarten,  291 

STATUTES  CONSTRUED. 

1.  The  act  which  authorizes  a  recovery  before  a  justice  of  the  peace,  from 

a  constable,  of  three  times  the  value  of  property  levied  upon  by  him, 
if  exempted  from  levy,  is  still  in  force.    Campbell  v.  Conover,  64 

2.  In  Peoria  county,  a  justice  of  the  peace  has  jurisdiction  to  try  such  a 

case,  where  three  times  the  value  of  the  property  levied  upon  does 
not  exceed  three  hundred  dollars;  in  other  counties  the  jurisdiction 
is  limited  to  one  hundred  dollars.    Ibid,  64 

3.  The  common  council  of  the  city  of  Chicago  had  power  to  appoint  one 

or  more  collectors,  in  addition  to  the  one  elected  by  the  people. 
Wilder  v.  City  of  Chicago,  182 

4.  The  city  collector  was  required  to  pay  the  money  collected  by  him  into 

the  city  treasury,  and  he  could  not  retain  any  part  of  it  for  any  pur- 
pose.   Ibid,  182 

5.  An  act  which  provides  for  a  condemnation  of  land  by  an  application 

to  the  senior  county  commissioner,  in  the  absence  of  the  circuit 
judge,  may  be  executed  by  the  judges  of  the  county  court,  these  latter 
officers  being  understood  as  having  taken  the  place  of  the  county 
commissioner.    Shute  v.  C.  &  M.  R.  B.  Co.,  436 

6.  Before  the  county  judge  can  be  authorized  to  act,  it  must  appear  that 

the  circuit  judge  is  absent  from  the  county.    Ibid,  436 

7.  If  provision  is  not  made  by  the  act  for  paying  the  compensation  al- 

lowed for  the  land,  the  party  may  be  restrained  from  occupying  by 
injunction,  until  payment  is  made,  but  the  condemnation  will  not  be 
invalid.    Ibid, 

8.  An  assignee  in  bankruptcy  succeeds  to  the  interest  of  the  bankrupt, 

and  while  the  court  appointing  the  assignee  retains  jurisdiction  over 
him,  it  does  not  retain  jurisdiction  over  lands,  the  title  to  which  is 
transferred  by  its  decree.    Chickering  v.  Failes,  507 

9.  An  application  in  another  state  by  a  mortgagor  for  the  benefit  of  the 

bankrupt  law,  was  not  a  proceeding  having  the  effect  of  lis  pendens 
as  to  parties  having  an  interest  in  the  lands  mortgaged.    Ibid,       507 
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10.  The  application  was  not  one  for  the  sale  of  the  lands  or  to  affect  the- 
interest  of  mortgagees,  and  it  did  not  hinder  them  from  enforcing 
their  rights.  The  decree  in  bankruptcy  operated  as  a  transfer  of  the 
bankrupt's  interest,  as  if  it  had  been  transfered  by  deed,  and  did  not 
affect  the  interests  of  other  parties.    Ibid,  507 

See  Assessments.    Claim  and  Color  of  Title.    Taxes. 


SUPREME  COURT. 

1.  A  party  who  goes  to  trial  below  without  complaint,  cannot  in  this 

court  assign  for  error  that  an  accurate  copy  of  the  instrument  sued 
on,  or  of  an  indorsement,  was  not  filed  with  the  declaration.  Ghu- 
masero  v.  Gilbert,  39 

2.  A  party  who  neglects  to  call  up  his  demurrer  to  a  declaration,  and  has 

a  trial  on  the  count  demurred  to,  cannot  assign  error  on  his  own  neg- 
ligence.   Gillilan  v.  Nixon,  50 

3.  The  foundation  of  a  motion  for  a  continuance  should  be  preserved  in 

a  bill  of  exceptions,  if  error  is  to  be  assigned  on  refusing  to  grant  it. 
Bishop  Hill  Colony  v.  Edgerton,  54 

4.  Sustaining  a  demurrer  to  a  bill  in  chancery  is  not  a  final  judgment. 

If  the  party  wishes  to  bring  his  case  to  the  supreme  court,  he  should 
have  his  bill  dismissed.    Knapp  v.  Marshall,  63 

5.  It  is  not  error,  when  two  are  sued,  and  judgment  is  against  one,  if  a 

sci.fa.  is  not  prayed  instanter  to  make  the  other  a  party.  Johnson  v. 
Buell  66 

6.  When  substantial  justice  has  been  done,  a  judgment  will  not. be  re- 

versed, merely  because  proper  inductions  were  refused.  Schwarz  v. 
Schwarz,  81 

7.  Where  it  appears  doubtful  whether  certain  witnesses  were  or  not  in- 

terestcd  in  the  event  of  the  suit,  no  objection  having  been  made  to 
their  being  sworn,  and  the  court  instructed  the  jury  that  such  evi- 
dence might  be  disregarded,  there  is  no  error  in  the  reception  of 
their  testimony.    Moline  Water  Power,  etc.,  v.  Nichols,  9fr 

8.  An  objection  to  the  testifying  by  a  witness,  should  appear  in  the  bill 

of  exceptions;  it  cannot  be  stated  for  the  first  time  in  this  court. 
Davis  v.  Hansom,  100 

9.  A  demurrer  to  pleas  may  well  be  disregarded,  after  an  issue  of  fact  has 

been  made  upon  them.  A  party  who  goes  to  trial  without  calling  up 
his  demurrer,  cannot  urge  his  own  neglect  to  his  advantage     Ibid, 

100 

10.  Where  a  party  neglects  to  file  his  printed  abstracts  and  points,  or  any 

argument,  the  court  may  refuse  to  examine  the  record,  and  dismiss 
the  cause.    Butterworth  v.  Brown,  156 

11.  An  affidavit  filed  in  the  progress  of  a  cause  to  be  considered  by  this 

court,  should  be  in  a  bill  of  exceptions.    Smith  v.  Wilson,  186 

12.  A  bill  of  exceptions  need  not  show  that  a  note  was  formally  admitted 

in  evidence  by  the  court,  and  formally  read  to  the  jury,  if  it  appears 
that  the  note  was  in  evidence  and  the  jury  acted  upon  it.  Schwarz 
v.  Herrenkind,  208 

18.  A  partv  may  reverse  a  judgment  in  his  favor  on  error.    Fuller  v.  Robb, 

246 
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14.  Although  the  court  might  set  aside  a  third  verdict  where  there  is  not 

any  evidence  to  sustain,  or  for  a  gross  misdirection  of  the  court,  it 
will  not  do  so  unless  in  a  very  plain  case.     Wolbrecht  v.  Baumgarten, 

291 

15.  The  supreme  court  will  examine  the  whole  record,  the  facts  as  well  as 

the  law,  and  reverse  or  affirm  a  case  as  justice  shall  require,  although 
a  jury  may  have  passed  upon  it.  A  jury  should  not  show  by  ver- 
dict the  appearance  of  being  governed  by  passion,  prejudice  or  un- 
worthy motives.     G.,  B.  <Sc  Q.  R.  B.  Go.  v.  Hazzard,  373 

16.  A  petition  for  a  writ  of  habeas  corpus  should  set  out  the  evidence  given 

to  support  the  commitment.  The  court  will  otherwise  presume  in 
favor  of  the  conduct  of  the  committing  officer.    Ex  parte  Klepper, 

532 

17.  There  must  be  ten  days'  notice,  in  writing,  with  proof,  before  the  court 

will  grant  a  rule  to  join  in  error,  of  the  intention  to  revive  a  suit  by 
the  representative  of  a  deceased  plaintiff  in  error.  If  the  party  de- 
fending is  a  nonresident,  there  must  be  publication,  as  in  other  cases. 
West  v.  Biggs,  533 

See  City  of  Chicago.    Error.    Practice.    Superior  Court. 


SUPERSEDEAS. 

Where  a  writ  of  error  is  made  a  supersedeas,  it  does  not  revive  an  injunc- 
tion; for  this  purpose  a  special  order  is  necessary.    Blount  v.  Tomlin, 

530 


SURETIES. 
See  Guarantor.    Guarantee.    Promissory  Note. 

TAXES  — TAX  TITLE. 

1.  While  personal  property  generally  follows  the  residence  of  the  owner, 

and  is  there  taxable,  yet  if  permanently  located  elsewhere,  it  may  be 
taxed  where  so  located.    Mills  v.  Thornton,  300 

2.  A  party  who  complains  of  a  school  tax  as  levied  in  a  certain  district, 

must  show  that  the  property  was  not  taxable  in  such  district.    Ibid, 

300 

3.  An  assessment  for  opening  a  street  in  the  city  of  Peoria  is  not  a  tax, 

nor  is  such  an  assessment  repugnant  to  the  provisions  of  the  consti- 
tution relative  to  taxation.    Gity  of  Peoria  v.  Kidder,  351 

4.  The  mode  pointed  out  for  raising  assessments  by  the  act  incorporating 

the  city,  to  compensate  for   opening   streets,  is  proper  and  equita- 
ble.   Ibid,  351 

5.  A  party  who  has  redress  at  law,  and  neglects  his  remedy,  cannot  resort 

to  chancery.    Ibid,  351 

6.  The  city  of  Peoria  has  the  right,  under  its  charter,  to  extend  streets, 

and  make  assessments,  and  a  court  of  equity  will  not  interfere  with 
its  authority.    Ibid,  ,  351 

7.  A  part  of  a  building  erected  as  a  church,  which  is  rented  for  other  than 

religious  purposes,  is  taxable,  notwithstanding  the  rents  are  to  be  ap 
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plied,  after  payment  of  a  mortgage,  to  provide  other  places  of  wor- 
ship.   Methodist  Church  v.  City  of  Chicago,  482 

8.  The  intent  of  the  law  exempting  buildings  from  taxation  which  are 

erected  for  religious  worship  is,  that  such  buildings  shall  be  used  for 
sacred  and  not  for  secular  purposes.    Ibid,  482 

9.  The  part  of  a  building  used  exclusively  for  religious  purposes  may  be 

exempt  from  taxation,  and  the  part  not  so  used  may  be  taxed.    Ibid, 

482 

10.  The  payment  of  taxes  by  a  trustee,  tenant  or  mortgagee,  while  their  re- 

lations are  not  adverse  to  the  cestvi  que  trust,  landlord  or  mortgagor, 
is  not  such  a  payment  as  is  required  by  the  statute  of  limitations. 
Chickering  v.  Failes,  507 

11.  Persons  holding  these  relations  must  assume  an  adverse  attitude  in  re- 

gard to  the  property,  and  the  taxes  paid  by  them  must  be  paid  in  such 
attitude  to  come  within  the  meaning  of  that  statute.  After  such  ad- 
verse attitude  has  been  assumed,  all  acts  done  by  the  person  assum- 
ing it  are  by  law  presumed  to  be  done  in  furtherance  of  such  new 
attitude.    Ibid,  507 

12.  A  decree  of  foreclosure,  which  is  sufficient  to  bar  an  equity  of  redemp- 

tion, is  nevertheless  sufficient  claim  and  color  of  title  under  the  stat- 
ute, where  it  is  not  procured  by  fraud  or  in  bad  faith.     Ibid,  507 

13.  Bad  faith,  within  the  meaning  of  the  statute,  cannot  be  established  by 

showing  notice  of  the  claims  of  other  persons  to  the  property,  or  by 
showing  a  knowledge  of  legal  effects,  which  prevent  the  color  of  title 
from  being  an  absolute  one.     Ibid,  507 

14.  Where  there  is  no  fraud,  and  no  proof  showing  that  the  color  of  title 

was  acquired  in  bad  faith,  the  court  will  hold  that  it  was  in  good 
faith.    Ibid,  507 

15.  The  same  requisites  are  required  to  establish  claim  and  color  of  title 

under  the  ninth  as  under  the  eighth  section  of  the  statute.    Ibid,  507 

16.  To  render  the  payment  of  taxes  within  the  statute,  they  must  be  paid 

by  the  person  having  the  claim  and  color  of  title.    Ibid,  507 

17.  A  payment  by  executors  is  not  sufficient,  without  it  appears  that  the 

will  under  which  they  act  vests  in  them  some  title,  or  requires  them 
to  pay  the  taxes.    Ibid,  507 

18.  In  order  to  take  the  benefit  of  the  limitation  under  claim  and  color  of 

title,  the  payment  of  taxes  must  be  by  the  person  who  holds  the  color 
of  title.  If  the  taxes  for  any  year  of  the  seven  are  paid  by  one  in 
whom  the  title  is  not  existing,  the  limitation  fails.    Fell  v.  Cessford, 

522 

See  Assessment.    Chancery.    Claim  and  Color  op  Title. 


TENDER  OF  MONEY. 

Where  a  vendor  admits  he  had  not,  nor  has  any  title  to  land  he  has  con- 
tracted  to  convey,  a  tender  of  money  is  an  unnecessary  preliminary 
by  a  purchaser  before  bringing  an  action  to  recover  money  paid  on 
such  contract.    Smith  v.  Lamb,  396 


TENANT. 

See  Landlord  and  Tenant. 
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TITLE  TO  LAND. 

A  had  a  judgment  against  B;  C  held  a  deed  of  trust  upon  certain  lands 
from  B ;  A  sold  the  lands  on  his  judgment.  More  than  twelve  months 
after  the  sale,  C  had  a  transfer  from  A  of  his  certificate  of  purchase; 
D,  being  a  judgment  creditor  of  B,  within  fifteen  months  from  the 
sale  on  the  execution  of  A,  redeemed  the  land  and  took  the  sheriff's 
deed.  C  filed  his  bill  to  remove  the  cloud  cast  upon  his  title  by  the 
deed  held  by  D.  Held,  that  C  had  not  any  title  to  the  land  that  could 
be  clouded,  and  that  D  held  the  land  without  any  reference  to  the 
trust  deed  of  C,  or  the  assignment  to  him  by  A.    Jones  v.  Thompson, 

177 

See  Chancery.    Claim  and  Color  of  Title.    Taxes. 


TOWNS  AND  CITIES. 

1.  The  authorities  of  a  city  have  the  undoubted  right  to  alter  the  grades 

of  streets  at  their  discretion,  and  to  compel  the  owners  of  property  to 
conform  thereto,  and  if  this  is  done  with  reasonable  care  and  dilli- 
gence,  no  liability  arises  from  their  acts.    Roberts  v.  City  of  Chicago, 

249 

2.  Courts  will  not  inquire  whether  the  grade  adopted  is  the  best  or  not. 

Ibid,  249 

8.  If  the  authorities  should  act  wrongfully,  with  a  bad  intent,  damages 
might  be  recovered.    Ibid,  249 

4.  If  a  city  is  authorized  to  construct  a  highway  in  a  particular  manner, 
but  does  it  in  a  different  one,  it  will  be  answerable  in  damages  to  a 
party  sustaining  injury  upon  it,  as  much  as  though  it  had  not  ex- 
ceeded or  deviated  from  its  authority.     City  of  Pekin  v.  Newell,     320 

5.  The  common  pleas  court  of  the  city  of  Aurora  has  not  jurisdiction  to 

send  original  process  beyond  the  city  limils,  nor  could  the  power  be 
constitutionally  granted.  It  is  otherwise  as  a  final  process.  Covill  v. 
Phy,  432 

6.  A  laborer  employed  by  the  city  can  recover  his  wages,  although  the 

officer,  whose  appropriate  business  it  was  to  direct  the  labor,  diso- 
beyed his  superiors  by  not  suspending  work.  City  of  Chicago  v. 
Moth,  456 

See  Action.    Assessments.    City  of  Chicago. 


TRESPASS. 
See  Action,  5,  6.    Attachment,  1.    Statutes  Construed,  1,  2. 

TROVER  AND  CONVERSION. 

A  brought  trover  against  B  for  goods  which  A  had  surreptitiously  taken 
from  B,  and  which  had  been,  by  consent  of  A,  transferred  to  B  as  his, 
which  goods  were  afterwards  levied  upon  as  the  goods  of  A,  by  his 
direction :  Held,  that  A  could  only  recover  nominal  damages,  if  any- 
thing, against  B,  for  a  detention  of  such  goods,  and  that  the  pre- 
sumption is,  in  the  absence  of  proof  to  the  contrary,  that  the  goods 
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either  went  to  satisfy  the  execution,  or  were  returned  to  A.  Perkins 
v.  Freeman,  477 

See  Action. 

TRUSTS  AND  TRUSTEES  —  TRUST  DEEDS. 

A  sale  under  a  trust  deed  prior  to  the  passage  of  the  law  of  1857,  does  not 
come  within  the  provisions  of  the  homestead  exemption  act.  Ely  v. 
Eastman,  107 

See  Fraud. 

USURY. 

1.  Interest  may  be  recovered  upon  a  sum  agreed  upon  as  due.    Bishop 

Hill  Colony  v.  Edgerton,  54 

2.  If  there  is  no  design  to  conceal  usury,  ten  per  cent,  or  a  greater  sum 

may  be  agreed  upon  as  interest,  for  a  delay  in  the  payment  of  money, 
though  no  specific  time  for  forbearance  is  agreed  upon.    Ibid,        54 

3.  A  judgment  draws  interest  with  it,  whether  it  is  so  expressed  or  not; 

any  excess  over  the  six  per  cent,  included  as  principal  in  a  judgment, 
may  be  recovered  back  in  equity,  if  the  transaction  occurred  while 
that  remedy  existed  by  statute.    Booley  v.  Stipp,  86 

See  Chancery.    Interest. 


VENDOR  AND  VENDEE. 
See  Contract.    Sale  op  Land. 

VENUE. 

The  common  pleas  court  of  Aurora  has  discretion  in  criminal  cases,  to 
grant  or  deny  a  change  of  venue.    Gray  v.  People,  844 

See  Recorder's  Court. 

VERDICT. 
See  Practice.    Supreme  Court,  14. 

VOLUNTARY  ASSIGNMENT. 
See  Insolvent  Debtor. 

WAGEI*. 

1.  An  action  of  assumpsit  will  lie  to  recover  money  deposited  with  a  stake- 

holder, upon  a  wager  to  trot  horses,  he  having  promised  to  pay  the 
same  to  the  demandant,  the  race  not  having  taken  place.  Parmelee  v. 
Rogers,  56 

2.  A  bet  on  the  result  of  a  presidential  election  is  against  the  statute  and 

the  common  law.    Stevens  v.  Sharp,  404 
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WAREHOUSEMEN. 

1.  If  goods  belonging  to  different  owners  are  shipped  by  one  bill  of  lad- 

ing, the  consignee  cannot  hold  the  goods  of  one  for  the  charges  upon 
the  goods  of  the  other;  each  owner  is  entitled  to  his  goods  on  the 
payment  of  the  appropriate  charges.    Hale  v.  Barrett,  195 

2.  The  goods  of  one  person  cannot,  without  his  consent,  beheld  or  made 

liable  for  the  charges  due  upon  those  of  another.    Ibid,  195 

3.  If  a  warehousemen  or  consignee  delivers  goods  upon  the  receipt  of  the 

promissory  note  of  the  owner  for  charges,  he  loses  his  lien,  which 
will  not  revive  should  the  goods  accidentally  be  returned  to  his  pos- 
session.   Ibid,  195 

WIDOWS. 
See  Dower. 


WILLS  AND  TESTAMENTS. 

See  Executor. 

WITNESS. 

1.  There  is  no  legal  objection  to  having  the  attorney  of  the  plaintiff  sworn 

as  to  a  calculation  of  interest  on  indebtedness,  to  aid  in  assessing  dam- 
ages.   Stratton  v.  Henderson,  68 

2.  An  exemplification  of  any  record  or  any  paper  of  record  in  the  land 

office,  is  primary  evidence,  and  may  be  read  whenever  ihe  original 
could  be.    Lee  v.  Getty,  76 

3.  An  approver  is  one  who  confesses  himself  guilty  of  felony,  and  accuses 

others  of  the  same  crime,  to  save  himself  from  punishment.    Myers 
v.  People,  173 

4.  An  exception  to  testimony,  and  he  reasons  for  it,  should  appear  in  the 

bill  of  exceptions.    If  objection  is  made  to  the  entire  testimony  of  a 
witness,  and  a  part  of  it  is  proper,  the  exception  will  fail.    Ibid,     173 

5.  A  justice  of  the  peace  is  a  competent  witness  to  prove  his  docket  and 

explain  it,  and  to  identify  parties.    Haven  v.  Green,  252 

6.  An  approver  is  known  to  the  law  only  in  capital  offenses.    Gray  v. 

People,  344 

7.  An  accomplice  may  be  a  witness.    Ibid,  344 

8.  The  credibility  of  the  complaining  witness  in  a  bastardy  case,  is  pe- 

culiarly appropriate  for  the  consideration  of  a  jury.     Wilson  v.  Peo- 
ple, 434 
See  Evidence,  16, 17.    Replevin. 


WRIT  OP  ERROR. 

1.  Where  a  writ  of  error  is  made  a  supersedeas,  it  does  not  revive  an  in- 
junction ;  for  this  purpose  a  special  order  is  necessary.  Blount  v. 
Tomlin,  531 
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2.  Theie  must  be  tea  days'  notice,  in  writing,  with  proof,  before  the  court 
will  grant  a  rule  to  join  in  error,  of  the  intention  to  revive  a  suit  by 
the  representative  of  a  deceased  plaintiff  in  error.  If  the  party  de- 
fending is  a  nonresident,  there  must  be  publication,  as  in  other  cases. 
West  v.  Biggs,  533 
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